
1) Introduction to Torts
a) Study of law as a whole: different parts:
i) Skills

ii) Procedural 

iii) Substantive

(1) Administrative -- hybrid
(2) Criminal – wrong done to society as a whole

(3) Civil – individual citizens

(a) Property – relationship of people to things

(b) Contract – duties to do or not do, which are self-imposed

(c) Torts 
(i) duties not self-imposed, or criminally imposed, but imposed by laws

(ii) a catch-all category; garbage can of law

(iii) common law dominates

b) Three kinds of torts

i) Intentional – common ingredient is intent
ii) Negligent – failure to live up to standard of reasonableness
iii) Strict liability – no intent and no fault
(1) Products

(2) Animals

(3) Abnormally dangerous activities

c) Ramifications of intentional v. negligent torts:

i) Availability of punitive damages

ii) Availability of defense of contributory negligence

iii) Respondeat superior – is employer liable (not liable for intentional acts)
iv) Proximate cause

v) Liability insurance

vi) SOL

vii) Suits against US government – only for intentional acts

2) Intentional Torts
a) Common ingredient:  intent
i) Is subjective – in the mind of the defendant
ii) Can be tested by objective manifestations

iii) Is futuristic

b) Six of them

i) Battery

ii) Assault

iii) False imprisonment

iv) Intentional infliction of emotional distress

v) Trespass to property

vi) Trespass to chattels

c) Rule, based on the Restatement:  Intent is a:  
i) Desire or purpose to cause a given result

ii) Or, the knowledge to a substantial certainty that a given result will occur

d) degrees of probability
i) “Substantial certainty” – the topmost degree – 98%
ii) High probability – middle ground
iii) Preponderant likelihood – bottom; used in civil cases; burden of proof on plaintiff
e) Defining “given result”
i) An intent to do or make happen what?  What must be intended?
ii) The defendant must intend to infringe upon the plaintiffs interest that is protected by the tort

iii) The defendant must intend an offensive contact
iv) Any infringement = offensive contact 
f) Action ( offending consequence to protected interest/gravamen ( extent of harm
i) Extent of harm might not be intended, while gravamen was
ii) Knowledge to a substantial certainty that a given result would occur
g) Tort details
i) Mistakes 
(1) clear liability for damages notwithstanding an action in good faith, because intent was still there to infringe upon an interest of another
(2) mistake as to the extent of a plaintiff’s personal interest in something
(3) But, evidence of mistake will help determine ultimate damages
ii) Children can be liable for torts to the extent that they can form the requisite intent
iii) Insanity also not a defense per se; can be held liable if they can form requisite intent (unlike criminal law)
h) Broadening intent
i) Doctrine of transferred intent
ii) Intent to do a tort, doesn’t matter who is the subject
iii) Thus
(1) Intent to do X to person A will hold defendant liable to B if X injures B
(2) Even if defendant did not or could not know that B would be hit
iv) Widest scope
(1) Unintended person, unintended tort
(2) Shoots at A, scares B and hits C’s property
3) Battery
a) “given result” = contact or apprehension of contact = did defendant desire to contact plaintiff’s body?
b) This tort is meant to protect the dignity of the human body
c) Elements – prima facie – P has burden of proof
i) Intent to contact P
(1) Or things intimately connected to the P’s person (deciding what is “intimate” on a case by case basis)
(2) “anything so connected with the body so as to be customarily regarded as part of the other’s person” like clothes, canes, hats, or anything grasped by the hand
(3) Gets the subjective test
ii) D must successfully contact P

(1) Must cause a contact, either actively with body, or passively
(2) Do a conduct, or create a condition
(3) Are smoke, heat, gas, light, noise types of offensive contact? TBD.
iii) Contact must be offensive

(1) Socially unacceptable touching
(2) Modern world and crowded society means that some touching which may be personally/subjectively/individually offensive is simply not actionable
(3) “what would be offensive to an ordinary person not unduly sensitive as to personal dignity” – an objective test
iv) No damages required

(1) Intangible damages to dignity enough
(2) Intangibles ( suit will be entertained, but P will only get nominal damages
d) Apprehension not required
e) Not necessary to show why D did it – only if seeking punitive damages
4) Assault
a) Elements:
i) Intent

(1) Includes transferred intent
(2) Intend to contact, or create apprehension of contact
ii) Contact NOT required

(1) Battery need not be intended
(2) Battery failed can still be assault
iii)  Apprehension required 
(1) Awareness, not necessarily fear, of imminent bodily contact
(a) “the apparent present ability to effectuate the attempt, if not prevented”
(b) Must be reasonable awareness
(c) Phobias don’t count – they are irrational fears, unreasonable.  Although, abuse of a phobic person can fall under intentional infliction of emotional distress
(2) Exception – criminal assault has no apprehension requirement
iv) No damages required

(1) Indignity will suffice
5) False Imprisonment
a) Tort to protect freedom of the body to move around
b) Elements:
i) Intent

(1) Intent to cause the offensive consequence
(2) Desire to imprison required; accidental imprisonment does not count
ii) False 

(1) True imprisonment = jail, school for minors, grounding, military
(2) Non-justified
iii) Imprisonment

(1) Must be against plaintiff’s will; cannot voluntarily restrain oneself and sue successfully
(2) Must effectively eliminate P’s mobility (although a prison can be mobile; ie, car)
(3) How long until officially imprisoned, and how much restriction is required?  This is the toughest element
(4) Must establish causation (see below)
c) Physicality of tort
i) P’s mentality
(1) P must know he is being imprisoned and have a desire to escape imprisonment
(a) injury is caused by false imprisonment; this injury can be from awareness only, or from unawareness and actual injury
(b) exception – if there is physical harm to the P without awareness – it can still be false imprisonment
ii) P’s physical human body – brainwashing doesn’t count
iii) Physically closed area
(1) separated from that which does the enclosing
(2) must be a microcosm; if there is a way out without injury, P is not imprisoned
(3) exit is unknowable
(4) how large can the microcosm be?  As large as a state at max.
(5) exclusion from a place is not false imprisonment because you can’t be imprisoned in a macrocosm
iv) Enclosing force
(1) walls, solid things, iron bars
(2) difference between succumbing to moral persuasion, and succumbing to coercive force.  Fine line.
v) Slight exception -- imprisonment can prey upon mentality
(1) ie, can be imprisoned by nakedness if someone steals your clothes
(2) Mental closes/boundaries
(3) Phobias excluded – not natural
(4) Possession you voluntarily imprison yourself for must be worth it – purse, child, etc
(5) Imprisoning someone with threats of force is possible, but the threat must be to the Ps immediate person and be capable of being carried out immediately
(6) What about economic threats?  No?
d) Real life application
i) To what extent can stores detain suspected shoplifters?
ii) Reasonable suspicions, reasonable period, reasonable means of investigation
iii) Always asking permission to investigate and most people automatically comply
6) Intentional Infliction of Mental Distress
a) Not part of the common law tradition, but arose in 1900s and really expanded after WWII.
b) IIMD couldn’t really be an expansion of an existing tort
i) No assault if threat isn’t imminent.
ii) No contact, so no battery.
iii) False imprisonment due to fear of violence?  Tenuous.
c) damages for distress could/can be obtained in actions for battery, etc
i) Before – causes of action founded on right to be free from interference with physical well-being 
ii) Now – don’t need to be physically harmed. “anomalous to deny recovery because D’s intentional misconduct fell short of producing some physical injury.”
d) This tort = mental harm leads to physical harm/psychosomatic consequences
e) How to keep this tort in check, and avoid vexatious litigation?
f) Elements still being worked out:
i) Intent

(1) Or, reckless behavior – wanton disregard of the consequences when there is more than a preponderant likelihood that a given result will occur

(a) Less than intent and more than negligence?

ii) Inflictive conduct

(1) How outrageous was the conduct?  Must violate public decency.
(2) “conduct exceeding all bounds which could be tolerated by society”
(3) Exception – common carriers held to a higher standard of decency
(a) Duty “arising from contract, or from inherent nature of noncompetitive public utility.”
(b) Arbitrary distinctions
(4) Insults by name calling – as a general rule, they must be tolerated – but what about insults that are racially/sexually derogatory, and not PC?
(5) Jury is the gatekeeper of outrageousness, as it is in all questions of whether or not a torts action will stick 
(a) Determine whether or not P was distressed enough
iii) Mental distress

(1) Must be severe, usually shown by physical illness, but it is not required
(2) Must be a causal connection between distress and conduct – any distress from a prior condition may preclude recovery.
(3) Remember that outrageousness doesn’t always produce same severities of distress – depends on the individual – test needs to be somewhat subjective
(4) Compare with negligent IMD, which requires physical symptoms of distress
iv) No physical contact necessary

(1) aka Saliznoff (garbage) case – first case to do away with the requirement
(2) outrageousness deserves punishment even if there is no contact/consequence
g) constitutional implications of IIMD
i) are insults protected under the 1st amendment?
ii) Antimony between right to be free from distress, and right to free speech
iii) Issue has come before Supreme Court, and speech won
h) Libel, slander, defamation are different torts than insults
i) Due to publication, rather than a one-on-one interaction
ii) Truth is a defense for libel and slander, but the defense is untested in torts arena
i) Other conduct by D
i) Mistakes that cause distress, ie, foreign objects in food containers
ii) No intent – so, negligent infliction of mental distress
j) IIMD on 3rd parties – Tripartite Empathetic Distress
i) An incident involving injury to X that is purposefully directed at P, or behavior to X that allows high probability that P will be distressed.
ii) There is no doctrine of transferred intent because this is not a traditional intentional tort.
iii) Examples
(1) if D hurts A and P witnesses -- liable to P
(2) If D hurts A and doesn’t notice P who witnesses?  Maybe.
(3) If D hurts A and P doesn’t witness, but finds out later – not liable
iv) Rule re: distressed witnesses:
(1) Severe emotional distress – beyond distress of a disinterested bystander
(2) Closely related to injury victim – blood or marriage, arbitrary bright line
(a) Throw out foreseeability test, and zone of danger test
(3) Present at scene of injury-producing event at the time it occurs, and is aware that it is causing injury to the victim  (Present and percipient witness)

k) Negligent IMD
i) Objective standard
ii) Elements
(1) No intent required

(2) Negligent (not outrageous) conduct
(3) Severe mental distress

(4) Physical consequences required

(5) No physical impact requirement

(a) Impact requirement used to exist as an arbitrary requirement to avoid too many suits
(i) OR still holds on to the impact rule, but this may change
(b) P may recover as long as definite physical consequences to distress are proven
(c) Remember that for IIMD, no physical consequences of distress are necessary
7) Trespass to Land
a) What qualifies as land (v. chattel)?
i) Soil and natural growth upon it
ii) Artificial things affixed to land, and their fixtures 
iii) Three-dimensional – air above and caverns beneath.
b) Tort is meant to protect right to possession
c) Three arenas
i) Classic trespass
ii) Private nuisance
iii) Environmental trespass
d) Elements of classic trespass
i) Intent
(1) Reasonable mistake as to P’s protected interest is immaterial – transferred intent
(2) Can have negligent trespass to land as well
(3) For negligent trespass, must show actual damages, or no cause of action
ii) Contact with the land

(1) Blocking access, for example, is tortious but not trespass -- nuisance
iii) No damages necessary

(1) Some damage always inferred
(2) Nominal damages available if there are no actual damages; a token to break SOL running for prescriptive easement or adverse possession
(3) Damages are required for negligent trespass
e) Can recover for personal injury suffered as a result of a trespass
f) License
i) Asking permission to trespass temporarily
ii) Consent – is an affirmative defense to suit of trespass
(1) limitations on time, space, and purpose of activity
iii) Overstaying a welcome/continual presence of a person or thing on land after license has expired = “passive” trespass
iv) Forgetting license expired = negligent trespass, damages must be proven
g) Nuisance
i) An actionable invasion of a possessor’s interest in the use and enjoyment of land

(1) Public – disturbs all the public, and P gets standing from being injured more than the rest of society
(2) Private – relates to occupier of land only
ii) Elements of private nuisance
(1) Actual damages
(2) Not necessary to invade land

(3) Balancing of utilities

(a) Right of D to do annoying action and right of P to use and enjoy land
(b) Not part of trespass analysis
(4) Balancing of societal interests

(a) Benefit of a private nuisance to numbers of people
h) Environmental Trespass
i) Intrusion of particulates – is this a technical trespass or a nuisance?  Bradley v. American Smelting and Refining Co., 1983
ii) Common law:
(1) When airborne particles are transitory and quickly dissipate = nuisance
(2) When particles accumulate = trespass
iii) Today, pollution damage is governed by statutes
iv) Theory
(1) “Property” – the connection between a person and a thing; the right to possess; an intangible; a fiction
(2) Can D interfere separately with the mentality of the P, the property, and the thing possessed?  Is it possible to only damage property?
(a) Economic harm – fair market value decreases even though P is OK with so-called damage and there is no physical harm to his thing
(b) No recovery under torts!  Not an actual damage.
(c) See land use planning or criminal statutes instead
v) Elements of environmental trespass:
(1) Intent

(a) Polluters normally aware of both discharges and their toxicity
(2) Physical invasion of the close

(a) Microscopic things – so must rethink old ideas of physicality
(b) Are these particulates tangible things?
(c) To be tangible, must have lots of microscopic particles together
(3) Interference with right to possess

(a) Possessory interests v. right to use and enjoy (a mental state)
(b) If only interfering with use and enjoyment = nuisance
(4) Actual damages are required!

(a) Suffering of substantial and actual damages – this is a CHANGE in the elements of trespass specifically for this new arena
8) Trespass to Chattel

a) Elements
i) Intent

(1) Reasonable mistake as to the extent of ownership included – ie, I thought your pen mine
(2) Not included – mistake – ie, I didn’t know your pen was in my backpack.
(a) Although, difference between buying and stealing
(b) If stealing, D is liable for everything even though he was not aware he was stealing the pen – transferred intent
ii) Chattel

(1) Must be something owned, not wild or public
(2) Damage to fixtures = action under trespass to land, not trespass to chattel
(a) Fixtures are real property
(b) Trespass to land = no actual damages requirement
iii) Actual damages required, or deprivation of use for a substantial period of time
(1) Dispossession must be actual
(2) Don’t have to be aware of dispossession, but it is a significant factor to take into consideration when deciding element of dispossession
(3) Includes preventing someone from being able to use the chattel, although not using it yourself
(4) Actual damages are required for both intentional and negligent actions
(5) How long = substantial period of time?
b) Measure of Damages
i) Fair market value before – fair market value after = the difference
ii) Compensatory
iii) Get to still keep the chattel
c) When does trespass to chattel become Conversion?
i) An extreme form of trespass to chattel
ii) Generally, a complicated doctrine that is examined only briefly in an introductory course
iii) Elements:
(1) Intent
(2) Chattel
(3) “substantial interference into both actual damages and dispossession, enough to justify a forced sale of the property”

(a) Ie, you break it, you bought it
iv) Damages = complete market value at the time and place of the conversion, because value of object has been that greatly decreased by appropriation
v) Factors to determine substantiality of interference
(1) Extent and duration of D’s exercise of dominion
(2) D’s intent to assert right inconsistent with P’s right
(3) Good faith of D – mistake?
(a) Does not erase intent, but does affect substantiality of interference
(b) Can become not substantial enough to support action of conversion
(4) Extent and duration of interference
(5) Harm to chattel
(6) Inconvenience and expense
vi) Liability for conversion
(1) Master/servant situation = both equally guilty
(2) P ( thief ( bona fide purchaser
(a) both thief and BFP equally guilty
(b) Legal title never passes to thief, and so not to BFP either
(c) Even though buyer might have no reason to suspect chattel is stolen
(d) BFP might have some protection in SOL
(e) Here, interests of P outweigh BFP
(3) P ( con artist ( BFP
(a) Legal title does pass to con artist
(b) P retains equitable title until a BFP cuts that equitable title off
(c) P has no remedy after cut off
(d) Too bad for a P who didn’t watch out for his interests well enough.  BFP wins battle
(4) Always balancing:
(a) Interests of P against interests of BFP
(b) How long did the BFP possess the chattel?
(c) Who will be able to pay damages to P?  the BFP or the thief/con man?
d) Intangible chattels and other chattel forms
i) Intangible ideas are frequently found in documents.  Can a thought be converted?
ii) Yes, under certain circumstances
(1) Literary property
(2) Scientific inventions or research
(3) Commercial property – business plans and trade secrets
iii) Office records, communications excluded
(1) There are other laws to protect these 
iv) This tort has room for expansion in the future, in the electronics age
(1) Ie – internet spam case 
(2) Drive space on hardware, electronic signals, goodwill, contracts with customers are all property of plaintiff that is protected from interference
v) Human body parts are not thought of as chattel
9) Privileges – Affirmative Defenses
a) How a defendant can get out of liability to a plaintiff
b) Consent
i) Express consent – not litigated
ii) Implied-in-fact consent
(1) Test:
(a) Would a “reasonably prudent person”
(b) Under the same circumstances as the subjective defendant

(c) Believe that the plaintiff was subjectively giving permission?
(2) Was it reasonable to assume or infer that the plaintiff was consenting?
iii) Implied-in-law consent
(1) Consent not apparent from plaintiff’s manifestations, but because it is imposed by law
(2) Examples: by driving on the highway, you consent to a breathalizer test.  If you practice business in OR, you consent to service of process in OR.
(3) Accomplishes policy directives
iv) Representative consent
(1) For children, mentally ill, incompetent persons
v) Consent for sports activities and other risky activities
(1) Compare consent to intent: consent/intent to contact, but not expecting the particular harm associated with that contact = still consent/intent
(2) Rules of the game
(a) By playing, consent to customary contact, including reasonable kinds of foul play.  
(b) Minor breaches of the rules are part of the game, whereas malicious actions are not.
vi) Medical consent
(1)  Absolutely, positively must be given before any procedure
(a) Need to have informed consent – precludes giving a general consent form to cover all contingencies
(2) Required even if not charging for the procedure
(3) Required even if the procedure was beneficial
(a) but will get only nominal damages
(4) Court will give valid consent if an individual is unable to consent due to incapacity (unconscious, drunk, mentally ill, incompetent)
vii) Coerced or fraudulently induced consent
(1) Not true consent
(2) Includes a failure to disclose the truth
viii) Consent to a criminal act
(1) Borderline between torts and criminal law – there are similarities and differences
(2) Can you use consent as a defense in a criminal case?
(a) Sometimes – as in burglary, rape – the consent defense can also be used in torts
(b) For other crimes, consent cannot be used as a criminal defense – ie, statutory rape – but consent may sometimes be used as a torts defense
(i) Should there be a corresponding lack of permission in torts arena?
(ii) Or conversely, should consent be allowed as a defense in any criminal case?
(3) Mutual crimes – in pari delicto rule applies, and there can be no recovery – no one is domineered or victimized – so consent is recognized as a defense
(4) Victim crimes – power imbalance – so consent not recognized
c) Defense of Property
i) Common law: it is illegal to inflict serious bodily harm on a person while defending property

(1) Katko v. Briney case – upset many state legislatures
(2) Enacted statutes to make it legal to defend with deadly force
(3) Some states – no liability if there are signs warning about potential for serious injury
(a) If P still trespasses, he has implied consent to possible injury
(b) Although, there can be no consent as an affirmative defense in a criminal case – and it is a criminal action to cause serious harm to someone
ii) Can engage in excessive defense just as long as it isn’t serious

iii) If telling someone to leave property alone, and they turn on you, harm inflicted becomes a defense of self, not defense of property
(1) Can then cause offender serious bodily harm 
(2) When tort occurs in the home, courts are reluctant to define at which point defense of property becomes defense of self
iv) Judicial realism – liability for infliction of harm to trespasser depends on seriousness of injury
d) Defense of Self
i) When threatened with battery, assault, or false imprisonment
(1) Usually P picks fight and D is self-defending
(2) How imminent must the injury be?
(3) Verbal threats of violence must be accompanied by actual, imminent bodily harm
ii) Amount of force used cannot be excessive, or an amount greater than that aimed at you
(1) Different standard than defense of property
(2) But, standard changes when defending at home v. defending in a public place
(a) At home, retreat may be impossible – so none is usually required
(b) In public, retreat may be required before using force
(3) Retreat always required when P is first aggressor and D fights back
(a) P cannot claim self defense to D’s actions, even if D uses excessive force
iii) Mistaken self defense is acceptable
iv) Retaliation is not the same thing as self defense
(1) When P strikes back after the D injures him
(2) Not a defense, but an offense
(3) Weak argument that a preemptory strike constitutes self defense
e) Defense of others
i) P v. D, when P was injuring X and D went after P
(1) In some courts, D has a defense of others argument only if X has a self defense argument
(2) If X has no right to defend himself, D has no right to defend X (even if D had reason to believe that X needed defending)
f) Necessity
i) Difference between self-defense and necessity:  
(1) in SD, the injury is by the D against the P
(2) In N, the injury is to a 3rd party
ii) Who is the necessitator?
(1) Innocent P-3rd party, and D says it was necessary to inflict damage on that party
(a) A batters B, B sues A, and A claims necessity (the necessitator is the D)
(b) A batters B, B sues A, A argues defense of property, B argues necessity (the necessitator is the P)
(i) A defense to a defense
iii) Balancing is at the heart of necessity defense
(1) Weigh harm to D from forces…
(a) Vires major – act of God
(b) Vires minor – act of a 3rd party
(2) …against tort harm to the P that the D inflicts
(3) Consider bad faith in the balancing
iv) Courts have not decided if necessity can be a defense to the serious infliction of bodily harm
(1) Balancing -- not necessary to inflict serious harm if there is another alternative
v) Private necessity
(1) Entitled to cause damage to lesser valued property to save higher valued property, but must pay damages

(a) Thus is a partial defense only
(b) Cannot prevent a person from trying to save his higher-valued property – even with force that is less than excessive – would be liable to that person
(i) Cannot use defense of property as an affirmative defense
(2) Only compensatory damages are required – not nominal or punitive, because of true necessity
(3) If person who is using this defense causes the necessity himself, cannot use defense of necessity
vi) Public necessity
(1)  An absolute defense – so no damages are required
(2)  Even the government will not have to pay damages – no argument that it has exercised its powers of eminent domain
(3) How many people = “public” for purposes of this defense?
(4) Can you destroy one person in order to save many others?
10) Negligent Liability
a) Has existed since early 1800s
b) Fault is found in the conduct, rather than in the intent/knowledge
c) Formula for Prima Facie negligence case
i) D conduct 

(1) Active – misfeasance
(2) Passive – nonfeasance
ii) Causes

iii) Actual harm to the P

(1) If no harm, could still be called negligent conduct
(2) However, there would be no negligence tort without actual harm
d) Did the D engage in negligent behavior?
i) Negligent conduct 
(1) Need not cause actual harm
(2) Must only create a risk of harm, cause danger
(3) AND be an unreasonable creation of risk of harm
ii) What makes behavior reasonable or unreasonable?  Consider factors:
(1) Perceptability of danger – matter of degrees
(2) Probability of risk – can be put numerically
(3) Feasability of alternative – convenience; technological, economical, physiological
(4) Gravity of harm
(5) utility of conduct 
(a) socially beneficial, economically beneficial
(b) harm to P v. benefit to D or others
e) Reasonable Prudent Person standard
i) Personification of an abstract standard
ii) What would a reasonable prudent person do under same or similar circumstances?

iii) Standard only overruled by statutes prohibiting certain actions
iv) Special circumstances -- internalities
(1) Intoxication
(a) Held to standard of sober person if intoxication is a voluntary state
(2) Physical infirmity
(a) What similarly infirm individuals would do in same circumstances
(3) Mental infirmity
(a) Same standard as normal persons
(b) Maybe a defense for acute mental illness never before diagnosed
(i) old rules used to bifurcate standard; chronic, pre-existing conditions would be held liable whereas acute, unforeseen sufferers would not because this was like a stroke or heart attack
(4) youth
(a) generally, “a youth of similar age and experience”
(b) unless, the youth is engaged in an activity normally pursued by adults (some courts)
v) any special circumstance may be taken into consideration in criminal negligence.  However, in torts, the P and D must try to convince judge to take into consideration internalities.
f) the reasonable prudent person standard is suspended in emergency situations
i)  an externality of time, place, and environment
ii) mature judgment not always possible
iii) reasonable emergency behavior is different than reasonable behavior
iv) must weigh: gravity of harm to others v. gravity of harm to self
g) emergency v. necessity
i) procedurally different
ii) necessity 
(1) burden of proof of necessity on D
(2) private necessity only – so some damages must be paid
iii) emergency
(1) burden of proof on P to show how it wasn’t an emergency
h) consideration of the knowledge of the D
i) types of knowledge
(1) actual
(2) implied in fact
(3) common knowledge
(4) implied in law
(5) represented knowledge
ii) some things a D has a responsibility to know
(1) implied in law, or common knowledge
(2) “things that are discoverable upon a reasonably conducted inspection”
i) What about professional knowledge?
i) If you are holding yourself out to be a professional, you are held to the standards of that profession
ii) “professional negligence” could apply to any job which is a special field of knowledge to which practitioners must live up to a certain standard set by rules of professional ethics, unions, policing organizations, etc.
iii) Malpractice = mis-practice = mistakes

j) Rule
i) Professional negligence has nothing to do with what the professional himself knew
ii) Needs to be something more than a RPP 
iii) What would a reasonable, prudent professional in the D’s field of expertise do?
(1) Injects a little bit of custom into the equation
(2) Must compare behavior of the D to that of other professionals and the traditions of the field
iv) Good faith

(1) Was mistake a good faith, honest error in judgment supported by a legitimate controversy within the field?
(2) Another addition to the RP Prof standard
k) Medicine and medical malpractice
l) How to determine what is a reasonable practice?
i) Must be testimony about many doctors and the practice as a whole
(1) NOT “what I would have done” in the same situation
ii) Many medical malpractice cases will need an expert, unless the mistake is so obvious to a layman
(1) Ie: amputation of wrong leg; leaving clamps and sponges inside the human body
iii) national v. local standard of care for medicine
(1) “local standard” evolved to protect rural doctors from being held to an urban standard
(a) worry that local standard encourages poor education and excuses mistakes
(b) also difficult to get similarly situated professionals to testify against each other
(2) middle ground “same or similar locale” – compare cities to cities and small towns to small towns nationally
(a) not overbroad – still some protection for practitioners who don’t have same access to technology as city doctors
(3) some courts call for a purely national standard
m) informed consent doctrine
i) duty to disclose certain information to patient that will aid them in making a decision regarding a medical procedure
ii) traditional view
(1) failure to inform patient of what doctor is going to do = battery
(2) otherwise, medical paternalism
(a) doctor knows best for patient and no disclosure is required about risk of one procedure v. another
(b) if damages did occur -- what do reasonable, prudent doctors do in the way of informing patients prior to treatment?  Could be that they do not disclose at all.
(c) If no harm, no liability for negligence
iii) New standard
(1) Usual obligation to disclose details of procedure
(2) New obligation to disclose the risk involved – let patient decide whether procedure should be done
(a) Does not take into consideration reasonableness of doctor’s informing
(b) Rather, all material risks – those likely to affect a patient’s decision to consent
(i) rule regarding duty element 
1. duty to disclose as to an objective patient, or to the needs of a particular, subjective plaintiff?
2. remains inconclusively decided
3. objective patient seems to be the rule
(3) Causation – part of new standard
(a) Did breach of duty to inform about risk cause the injury?

(b) If patient had been informed, and he would have assumed the risk anyway, there is no liability for injury
(c) Split of authority as relates to cause element 
(i) some – reasonable doctor standard
(ii) subjective patient – most jurisdictions
(iii)  objective reasonable patient
iv) Obligation to disclose more than risk?
(1) Disclose commercial, personal research-related interests of doctor as well

(2) They might be affecting the judgment of the doctor in performing a procedure.
(3) Not totally settled law
(4) Should the rule be disclosure of anything that might affect a patient’s decision, even if it is unreasonable?  Open question.
n) what about the RPP standard and inherently dangerous situations?
i) If a situation is dangerous, it is reasonable to be more careful and cautious
(1) Impossible to be merely more reasonable
(2) Must be reasonable in any circumstance
ii) Cannot confuse reasonableness with carefulness – as the law previously did
o) Degrees of care and degrees of negligence
i) Also an outdated concept
ii) The test now is simply to be reasonable in same or similar circumstances – there is no such thing as degrees of reasonableness
p) Legislation still confused as to terminology…
i) provides for concepts of gross negligence when wanting to infrequently hold someone liable and slight negligence when wanting more frequent liability
(1) there is a difference in kind, not a difference in degree, between gross and ordinary negligence
(a) gross negligence is:

(i) aggravated negligence or recklessness 

(ii) wanton disregard of consequences; indifference

(iii)  a high probability that a given consequence would occur

ii) ie, guest passenger statutes
(1) paying customers – owe more care than an RPP would give
(2) friends riding for free – owe less than a RPP 
(a) “no person transported…without pay can recover unless the operator was grossly negligent”
(3) Statutes are reasonable:
(a) prevent collusion between friends to defraud insurance companies
(b) prevent inhospitable suits between friends

(4) statutory interpretation required to apply the rule
(a) ie:  what does “transported” mean?
(b) At what point is the statute triggered?  At voluntary contact with vehicle
(5) Unconstitutional in many states because of difficulties in interpretation
q) Per se statutory negligence
i) Negligence can be shown via criminal statutes that regulate certain behavior 

ii) Substitution of legislation for the RPP standard

iii) When are these statutes invoked?
(1) Some statutes expressly create a tort cause of action
(a) Then follow ordinary rules of negligence 
(2) Usually they do not – so tort must be inferred, and special rules followed
(3) Must meet certain criteria
(a) P must be in the class of people that the regulation was designed to protect

(b) Injury caused was meant to be prevented by the statute

(c) It is causually efficient to apply the statute

(4) Also, usually will not impose negligence per se if there is no duty at common law at all to behave in a certain way
iv) Makes the jury’s job easier
(1) RPP standard – jury needs to decide what a RPP would do, and if D lived up to the standard.  Question of both fact and law.
(2) Statutes – need only decide if D did or did not do something the statute required to find negligence – a purely factual question
v) when a statute is violated, there is a rebuttable presumption of negligence per se

(1) a reasonable person would follow a statute
(2) need an excuse to escape liability
(a) an adequate excuse is made with evidence that is positive, unequivocal, strong, and credible
(b) ie:  exigent circumstances like an emergency
(c) something that is excusable = reasonable.  Essentially asking if it was reasonable to violate the statute.
(3) Usually, P must prove negligence.  Now burden has shifted and D must disprove it.
(a) If jury is in equipoise with common law – D wins
(b) If jury is in equipoise with statute – D loses
vi) exception to per se negligence – licensing statutes:
(1) not presumed negligent for violating them
(2) not causually efficient to prove that a lack of a license was what caused an injury
(3) return to the reasonableness standard – and license is evidence about reasonableness of a certain action (evidentiary effect of violating statute)
r) Proving neligence
i) When is evidence sufficiently
(1) Low, to dismiss case
(2) High, to decide case without a jury (summary judgment)
(3) Medium, to go to a jury
ii) Banana peel cases – drawing inferences from evidence about possible negligence of D; often arbitrary and inconsistent
iii) In typical action for negligence, P must prove specific act of defendant
(1) Pleadings – must state negligent act in particular
(a) Ie:  D was drunk and driving too fast for rainy conditions when car slid off of the road and into P’s living room.
(2) Prove pleadings via sufficient evidence
iv) Doctrine of Res Ipsa Loquitur 
(1) “the thing speaks for itself”

(a) Can an inference of negligence be drawn from a particular occurrence?
(b) “thing” = negligence, unreasonableness, general way in which it happened
(2) Different than an ordinary action for negligence because negligent act can be stated in general 

(a) Useful for when specific facts are not known

(b) Ie: D’s car suddenly crashed into P’s living room
(c) It must be more likely that the occurrence was in the specific control of the D; negligible chance that it was the fault of a 3rd party

(3) special doctrinal effects 
(a) not necessary to specify particulars in the pleadings

(b) case will be given to a jury – no dismissal is permitted

(c) cynosural effect – idea that all attention of jury focuses on one item of evidence introduced; judge does not comment on evidence at all when giving jury instructions, only that negligence may be found from this one piece of evidence alone

(d) **evidence production shift effect – D has burden to produce evidence to rebut P’s assertion of res ipsa loquitur

(i) useful if P is unsure of true D.  Sue multiple Ds as a smoking-out device; each D has burden of proving nonliability so that the truly guilty party will be found out 

(e) **after D rebuts, P still must prove that D had exclusive control of the event beyond a preponderant likelihood 

(4) Criticism of doctrine is that it makes a big deal out of nothing.

11) Damages

a) Damages are a measurement of things; they follow market value

b) Nominal
c) Punitive

i) Assessed by a jury – what does it take to punish D’s malice or recklessness?

ii) judges only watch out for unjust/unreasonable awards
iii) “Preponderant likelihood”
iv) Taking account of D’s wealth to best deter future behavior

v) Not defined by market values, so no real ceiling or caps
vi) Taxed, treated as income earned in the courtroom

vii) tort reform legislation
(1) legislators trying to reduce punitives

(2) idea that punishment is for the criminal law arena, not torts

(3) any punitive damages must be in accord with criminal fines, and judge decides fines

(4) “beyond a reasonable doubt”
(5) wealth consideration = prejudicial

(6) caps ok, akin to sentencing guidelines in criminal law

(7) damages should go to the state

viii) Punitives in OR – have been reformed
(1) “clear and convincing evidence”

(2) Bifurcated trial – first part for liability and compensatory damages; second part for income consideration and punitives

(3) 60% goes to gov’t, 40% to P

d) Compensatory damages
i) Property

ii) Miscellaneous

iii) Personal injury
(1) Noneconomic

(a) Subjectively measurable

(b) Pain and suffering

(2) Economic

(a) Objectively measurable – both past and future losses
(i) Economists as testifying experts

(b) Income loss

(c) Medical bills

(d) Litigation costs (tertiary costs)
(i) Hourly rates

(ii) Contingent fees (tort reform suggests abandoning this)

iv) Not taxed, because they are a return for losses suffered, not windfalls or earnings
(1) For simplicity, even lost wages are not taxed

v) Lump sum v. periodic payments

(1) Issue of who holds onto cash and who has opportunity to invest it – the P or D?

(2) Present value discounts

(a) To produce at end of 10 years the full amount of damages

vi) What about inflation?

(1) Also can be calculated into damages

vii) Interest?

(1) Interest only starts accumulating from the date of judgment, not the date of injury

(2) Appeals do not stop interest from accumulating

viii) Collateral Source Rule

(1) Source of money from a person not involved in the litigation that goes towards expenses cannot take away from amount of recovery

(2) Windfalls are for the benefit of the P, not the D

(a) Insurance payments made

(b) Earned sick leave

(c) Gifts

(3) The potential for a P to get double recovery leads to tort reform measures
(a) Bifurcation between gratuitous collateral sources (gifts) and contractual sources (like insurance agreements)
(i) Gifts must be subtracted from the D’s damages

(ii) Loans, employer benefits, etc all remain collateral sources (unless there are subrogation clauses contained within them)
12) Multiple Tortfeasors

a) Concerted – Ds conspire to injure P; their behavior together injures P; both Ds don’t have to touch P

b) Vicarious – second D is the employer of first D, so is liable
c) Concurrent

i) Conjunctive – Ds, on their separate paths, conjoin negligence at a conjunctive time
ii) Alternative – Ds concurrently cause indivisible injury to P but either D could have caused injury on his own
d) Joint and several suability – P can choose to sue different Ds in different actions or the same action, choice is theirs – but beware collateral estoppel
i) Usually sue as many Ds as possible at once to get the most money out of one lawsuit

e) How to allocate damages among all multi-tortfeasors?

i) Entirety liability = joint and several liability

(1) Each D is liable for the whole judgment, not just a percentage

(2) So, can collect from just one D

(3) Jury does assign percentages of fault for later use in contribution/indemnity suits among Ds

ii) Severalty liability 

(1) Consequence of tort reform

(2) each D liable to P according to a % -- not per capita
(3) now exists in many states, and may be the new trend, although entirety liability is still the majority rule

iii) policymaking and choosing between severalty and entirety liability
(1) who should suffer the loss of payment?  The victim of the negligence, or the tortfeasors?

(a) Ps side lobby – lawyers want entirety rule to get recovery for client
(b) Ds side lobby – lawyers want severalty 
f) Suing, winning a judgment, and collecting/satisfying that judgment

i) satisfaction 

(1) P can only recover once

(2) If in an entirety state, 1 of 3 Ds pays the full amount of judgment, P cannot sue more Ds for more $
(a) Can only sue them if the judgment is only partially satisfied, for the remainder of the judgment
(b) At what point is a judgment considered partially satisfied?
(c) P can keep suing different Ds until judgment is collected from one of them 

g) Collateral estoppel

i) If getting a judgment against X, cannot sue Y and Z on the same issue 
ii) If unhappy with judgment, need to appeal

iii) Once judgment is satisfied, issue is precluded

h) Release of liability

i) In some jurisdictions, this releases all Ds regardless of whether or not it was the Ps intent

ii) Other jurisdictions, a P can reserve the right to sue other Ds while releasing just one

iii) To be valid, a release must be made in good faith.  Otherwise, D will be liable for contribution.
(1) Avoiding contribution suits can be a strong incentive to settle.

(2) Small settlement alone does not mean bad faith

i) Covenant not to sue

i) Hold D liable, but promise not to sue

ii) Can still sue other Ds

iii) Not permitted in some jurisdictions, so have to sue the D – but can covenant not to execute the judgment
j) Contribution and Indemnity

i) How Ds will divide up the judgment they collectively owe

(1) Nonexistent at earlier common law

(2) 1950s – even liable Ds should be treated fairly

(3) Right of contribution now written into statutes and exists everywhere

ii) Any D, if paying more than his share of a judgment or all of the judgment, is welcome to sue other Ds to get them to pay part of the judgment

(1) Can compel from contribution D only the % amount he was found liable for – and no more

(2) Impossible to have contribution suits in severalty states – because any given D would only be able to pay for the % that he is liable
iii) Separate proceedings than P v. Ds.  P allowed to continue to sue any D to get the judgment fully satisfied, even if that D has already been involved in and satisfied a contribution proceeding.

(1) Ie:  P v. XYZ for 10K.  X = .2, Y = .4, Z = .4
(2) X pays 6K.  X v. Y for 4K.  Y pays 4K to X.  
(3) P can still sue Y or Z for the 4K still unsatisfied.  Would have been better for Y to pay the 4K directly to the P (get P out of the picture) and let X get contribution from Z.

iv) Cannot get contribution if settling, unless:

(1) Release of liability also releases other Ds 
(2) And the settlement was not for more than a reasonable amount

v) Impleader

(1) Because the P cannot simply be forced to sue more Ds

(2) Allowed only if D can show that 3PD is liable to P for all or part of the judgment

(3) No contribution from a party who is not liable in tort to the P




vi) Indemnity
(1) Even better solution than contribution in some circumstances, because a D who pays P can recover all of judgment from an indemnified party
(2) Both a claim, and a defense when contribution is sought

(3) Common law indemnification

(a) Ie, employer-employee vicarious liability
(b) Difference in degree 

(4) indemnification

(a) Ie, dealer-manufacturer

(b) Difference in kind

(c) Not all jurisdictions recognize this
13) Comparitive Negligence

a) When P also has a degree of fault in negligence suit
i) Partial affirmative defense for D
b) Previously, was a complete bar to recovery – an absolute defense
c) 1960s, statutes amended this to allow varying degrees of recovery

i) Now only a partial bar to recovery
d) What is meant by fault?

i) What part of injury was due to Ps own behavior

ii) Fault relates to duty and breach of duty, rather than causation
e) Net recovery systems
i) Consider P’s liability, and liability of all Ds combined – not individually; ie, 40% and 60%
ii) Pure Recovery

(1) D’s fault – P’s fault (CA)
iii) Modified recovery

(1) Two different results when fault of P and D is in equipoise

(2) (D’s fault – P’s fault) until P is 50% at fault, then no recovery (TN)
(3) (D’s fault – P’s fault) until P is 51% at fault, then no recovery (OR)

f) Assigning percentage of fault

i) Jury first determines the degree of fault
(1) Degree is not a % and is not always numerical

(2) 1-10, or A-F, or A-Z…

ii) Translate that scale into percent
iii) Judge makes the call as to damages after viewing both the P and D’s argument for how the judgment should be calculated

(1) Scenario 1 – out of court settlements for some Ds
(a) X hits P who hits D

(i) P settles with X for 30K

(ii) P sues D and gets 90K judgment
(b) D argues: 90K – 30K (33% fault) = 60K – 30K settlement = 30K judgment

(c) P argues:  90K – 30K settlement = 60K – 20K (33% fault) = 40K judgment
(2) Scenario 2 – government caps

(a) D argues:  judgment 300K, 100K cap – 30K (% fault) = 70K judgment
(b) P argues:  judgment 300K – 90K (% fault) = 210 K but cap so judgment =100K

(3) Lump sum v. periodic payments

14) Causation

a) Cause in fact
i) But-for test – sine qua non – “without which not” test

(1) Damage would not have been done “but for” the negligence of the D

(2) An event occurred, without which given damages would not have resulted
b) Cause in fact = actual cause = scientific cause
i) A given result is produced by myriad causes, some of which are concurrent, others not

ii) The but-for test is meant to discover what is a pure cause, an actual cause – without questioning whether or not the defendant would actually be liable for that cause (that is the next step in the analysis, proximate cause/legal cause)

c) If without tortious event X, Y would have occurred – X and Y occuring together is merely co-incident (coincidence).
i) Assume behavior was un-tortious for purposes of but-for test

ii) Ie: X gives child loaded gun, which drops on her toe.  Loaded gun = tortious behavior.  Yet, if the gun was unloaded, it still would have dropped on her toe.  Unloaded gun is un-tortious, so D cannot be held liable.
iii) Would the injury have occurred anyway regardless of whether or not the tortious behavior occurred?  Just because there is cause, doesn’t mean there is liability. 
d) If without tortious event X, Y would NOT have occurred – X is a cause of Y
i) The D must have done a tortious thing that caused specific harm before he can be held liable

e) Causation – a prima facie element of torts that must be proven by the P
f) Proof of Causation
i) Is it preponderantly probable (>50%) that absent Ds specific behavior, the Ps harm would not have occurred?  Is it preponderantly probable that Ds specific behavior caused Ps harm?

(1) No need to absolutely prove cause
ii) Comissions v. omissions
(1) For commissions (active tortious acts), P must be very specific in demonstrating how the act meets the sine qua non test.
(2) Courts are more lenient in applying the sine qua non test with omissions (passive tortious acts).  While P might have been injured even if D did his duty to prevent it, Ps risk of being harmed was increased by Ds omission and so P is given the benefit of the doubt in proof.  Less certainty required.

iii) That an injury “could be possible” as a result of tort is not enough – need more definiteness.
g) Special Circumstances where Ps burden of proof is not preponderant probability

i) Special circumstances where environmental intrusions lead to insidious injury

(1) “motherless calf/aborted cow theory” required

(2) Who cares about the definitive causal connection, as long as there is justice and fairness in a decision

(a) “Post hoc ergo propter hoc” ok – “after this, therefore because of this” 

(b) Show only that Ds behavior and Ps injury were contiguous in space, time, and risk involved

(c) P can meet burden of proof with more circumstantial evidence than usual

(3) Not a widely adopted theory

ii) Lost opportunity (loss of chance) cases

(1) Specific to the malpractice arena
(2) What if P had only 40% chance of negative result happening anyway?  And professional malpractice decreased that chance?  Under regular rule, there would be no recovery because there was never a preponderant probability of injury to start with.

(a) Ie, did the medical malpractice cause the chance of saving an injured leg to be decreased from 35% to 5% or 0%?
(3) Is there a preponderant probability that Ds specific negligence caused Ps chance of harm to increase?

(a) This is not proof of cause in fact of the injury – doctor did not cause immediate injury
(b) This is just proof of a cause of lessened chances to succeed/recover – which is the responsibility of the doctor.

(4) Extremely difficult to measure lost opportunity when a death is caused

(5) Innovative argument not widely tested

iii) Multiple potential tortfeasors – and tortfeasor identification
(1) Problem of causation not solved by but-for test
(a) Ie:  two hunters fire together, and one of whom accidentally shoots a 3rd hunter.

(b) Which is the proper D?  100% of injury surely caused to P, but one D alone only 50% responsible for injury; no preponderant probability there.

(2) Burden of proof shifted to each individual D to show that he is not responsible for injury, after P has proven that one of the two Ds must have done it.

(a) Rule of Summers v. Tice  
(b) Does not apply to when Ds act together, in concert.  Then both are liable as joint tortfeasors.  
(c) Most jurisdictions have not encountered this problem, so the Summers rule is a minority rule.

(3) What if the number of potential tortfeasors increases to 3, 9…?
(a) Could still use Summers v. Tice as a smoking-out device.  Who was the real D?  Rat him out, or face joint liability.

(4) What is the number was 200?

(a) Sindell market share liability or enterprise liability 
(b) In all fairness, some D must be held responsible, so each D is held responsible for damages according to the market share they own

(i) Is only possible to group these Ds together if their products are fungible/virtually identical.  Ie, pharmaceuticals, not cars…

(c) The damages are NOT based on fault, as in entirety and severalty liability.
(5) OR: still insists on sine qua non and preponderant probability.  Does not accept any of these other doctrines for multiple potential tortfeasors.

iv) Alternative concurrent causes

(1) Hill v. Edmonds

(a) X parks mid-street in bad weather with no flashers; Y doesn’t see X and hits him.
(b) P sues both X and Y

(c) X admits negligence but argues that accident would not have happened but for Ys failure to keep lookout; Y counterargues misapplication of sine qua non rule; the but-for test is only applicable to Xs behavior.

(i) Y is a cause, not the cause, and X is also a cause
(ii) Here, even if truck had used flares (non-negligent), Y would have crashed anyway
(iii)  This produces an absurdity: P sues Y but Y will argue that even if lookout was kept (non-negligent), Y would not have seen X and would have hit him. 
(d) Only for concurrent, conjunctive causes does the sine qua non rule work just fine (because it takes both acts together to produce the injury)

(i) This is not a conjunctive situation, but a alternative concurrent cause situation
(ii) Either Xs behavior, or Ys behavior would have caused the injury alone

(iii) Like 2 bullets, one to the heart and one to the head

(2) Substantial factor test for alternative concurrent causes
(a) Was Ds behavior a substantial factor in causing the injury to P

(b) Instead of sine qua non rule/but for test

(c) Factor = cause

(d) What does substantial mean?  Requires comparing to other Ds, other sources of the injury – the context of the injury.

(e) This rule must be made to work, because sine qua non never will
(f) Very important test for environmental injuries

(3) Alternative concurrent causes need not take place exactly simultaneously

(a) Imagine different scenarios of P v. D:
(i) D negligently sets wildfire that burns down Ps house – liable

(ii) D negligently sets wildfire that burns down Ps house 1 month before X negligently sets wildfire that would have also burned down house – D still liable

(iii) D negligently sets wildfire but Xs wildfire hits Ps house first – D not liable

(iv) D negligently sets wildfire, which burns Ps house 1 minute before Xs wildfire would have – D not liable for much, because value of house dropped dramatically due to Xs imminent fire.

1. But for Ds fire, P would have had cause of action against X – absurd argument shows that both fires are alternative concurrent causes

(b) Dillon v. Twin State Gas and Electric Co. 

(i)  P shocked with electric current and killed shortly before he would have fallen from bridge anyway, most likely to his death.  No recovery.

(ii) Imminence of death was really an alternative concurrent cause – so applying substantial factor test, Ds behavior was not a substantial cause.

(4) Not all jurisdictions follow this rule. 

15) Proximate or Legal Cause

a) What results from a given cause in fact will give rise to liability?  Liability must be cut off somewhere.  

b) Proximate cause v. remote cause

c) Case by case, ad hoc decision-making – proximate cause is often a policy decision on the part of the policymaker or courts to deny liability for otherwise actionable conduct

d) Categorical dynamics of proximate cause:

i) Basic remoteness – time, space

ii) Foreseeability

iii) Directness

iv) Public policy considerations

e) Court guided by common sense:

i) Natural and continuous sequence of events?  Domino effect.

ii) Substantial factor?

iii) Direct connection?

iv) Attenuation?  Significant intervening causes?

v) Cause likely to produce result?

vi) Foreseeable?  

vii) Result remote from cause?

f) Ryan v. NY Central RR, 1866 – where does liability get cut off?  Example.
i) Engine sets fire to RR woodshed; then spreads to Ps property 130 ft away and additional homes beyond

ii) D definitely liable for Ps home

(1) Conduct, damages, cause in fact connection

(2) Rule in NY – negligent fire starters are liable for first house only

(a) Reins in liability based on insurance policies; encourage the purchase of insurance

(b) Also, no way could an insurance co. be expected to pay damages to more than a few homeowners

(3) Other states have different cutoff points

(a) First adjoining landowner

(b) First to which fire jumps

g) Reasonable Foreseeability – 5 arenas
i) *Duty/breach element

(1) If danger cannot be foreseen, there is no negligence.

(2) No foreseeability = no risk = no duty to engage or not engage in a particular behavior

(3) Absolute rule

ii) *Ps condition
(1) Distinction must be made between conditions occurring

(a) Before Ds behavior

(b) After Ds behavior but before Ps injury

(c) After Ps injury
(2) D must take the P as he finds him

(a) Liability even if injury was unforeseeable

(b) Absolute rule

(c) Physical conditions 
(i) eggshell skull, hemophilia, pregnancy, skin sensitivity

(d)  Also, mental conditions aggravated by tortious conduct
(i) not all jurisdictions

(e)  economic condition

(i) even if D didn’t know real value of Ps health or property

(3) damages issue – how much less is P worth because of the Ps condition

iii) when harm actuated is different in kind than harm risked/foreseen
(1) harm risked and harm actuated -- harm actuated doesn’t have to be foreseeable

(2) if act would cause some damage it is irrelevant what type of damage, as long as the damage is directly traceable to the negligent act, and not due to independent causes

(3) domino theory of continuous, natural, probable sequence – in most courts, P won’t have to prove the exact way that the damages occurred
(4) Wagon Mound cases

(a) Facts:  D ship leaked oil into harbor, which was ignited by dock worker’s welding sparks and damaged a wharf and 2 other ships.  Wharf owners and ship owners sue in two different suits.

(b) Wagon Mound 1 – facts stipulated that oil on water could not burn.
(i) reasonably foreseeable consequences of spill could not include fire

(ii) D not responsible

(c) Wagon Mound 2 – facts stipulated that oil on water could burn.

(i) kind of harm not reasonably foreseeable, but damage of some sort was

(ii) D liable

(5) When sequence of events is indirect, harm must have been foreseeable

(6) Two separate rules when sequence of events is direct:

(a) Polemis rule -- D was liable for any direct cause of injury, regardless of foreseeability

(b) Wagon Mound – D only liable in cases where injury was reasonably foreseeable; directness doesn’t matter
(c)  Split over which rule to follow, both among and within jurisdictions
(7) not an absolute rule, but a factor to be taken into consideration

iv) foreseeability of the P
(1) Palsgraf case

(a) Facts

(i) P standing on platform

(ii) another train arrives and 2 men run for it

(iii) 2nd man helped onto train as it is pulling away; tugged and pushed by Ds employees

(iv) man drops unrecognizable package; proves to be dynamite

(v) explosion tips penny scales over onto plaintiff

(b) D was negligent towards man boarding and caused him to drop package

(c) P wins at trial but not on Ds appeal to Supreme Court 

(d) Cardozo majority

(i) decided that it was not shown that D had a duty that was breached

(ii) foreseeability element:

1. harm risked by pushing passenger was knocking him down and injuring package

2. direct series of events involved and harm that happened was harm risked

3. but D could not have foreseen duty to P, only the passenger
(e) foreseeability of P – if not in the ambit of risk, D owes P no duty

(i) P is not in class of people that D could foresee his behavior would endanger

(ii) at least when ambits aren’t global

(f) Andrews dissent

(i) duty to behave without negligence is a duty to the whole world (like in criminal law), not a particular ambit of people
(ii) this problem is not about foreseeability of P and therefore duty, but proximate cause – which can only be examined after duty is found to be present
1. P still might not be able to recover based on public policy

2. Duty is a legal issue decided by the court; proximate cause is a question for the jury – so Cardozo’s decision has procedural results
(g) Authority split between these two ideas:

(i) that there must be total foreseeability before there can be recovery; line is drawn at “ambit”
(ii) foreseeability is only a consideration, a factor; there is no ambit, but rather the whole world
(2) also not an absolute rule

v) intervening cause

(1) interrupts causal chain of Ds negligent behavior
(a) must determine if the intervening force effectively cut off Ds conduct so that liability is cut off?  Does it supersede Ds actions?

(b) intervening forces can simply create an indirect situation; not all intervening forces are superseding forces

(2) that superseding causes cut of liability is not an absolute rule

(3) when will an intervening cause not supersede?

(a) if intervening event is totally foreseeable, it does not count as a superseding event to absolve D of negligence

(b) if intervening cause was dependent upon tortiousness of Ds conduct
(i) v. an independent cause like an act of god, completely unrelated to tort

(ii) Derdiarian v. Felix Contracting

a. Negligent in effectively protecting employee at construction site

2. Negligence of driver – intervening cause to cut off Ds liability?

3. Was contractor a cause in fact?

a. alternative concurrent causes of driver and contractor fault 

b. two substantial factors 

4. proper safeguards would have prevented this foreseeable injury

(iii) Intervening criminal acts

1. Inadvertent or ignorant acts should be foreseen

2. Malicious or wanton acts are usually not foreseeable

a. when acts are so extraordinary and sudden as to be unpredictable

b. shouldn’t hold Ds liable for bad acts of 3rd party

3. some exceptions – when bad acts are fairly predictable

a. ie, leaving keys in car ignition so that car is stolen; car then crashes into P

(c) when intervening cause is an act of P

(i) comparative fault reduction
(ii) non-risky v. dangerous behavior
(iii) Ps suicide following Ps injury

1. Suicide is an intervening cause, but is it superseding?

2. Restatement: P driven insane by Ds actions

a. involuntary, irresistible impulse to kill oneself

b. seizure by this impulse is a direct result of Ds behavior, even if the suicide was not foreseeable

3. the involuntary act was a result of a natural and continuous sequence of events

a. issue of directness

(iv) The Rescue Doctrine

1. P injured while volunteering to assist D – injured by independent action

2. Society values this behavior, so will not bar P from recovery unless attempt was foolhardy

a. D could foresee P coming to rescue when he behaves negligently

b. or, D accountable regardless of whether or not rescue was foreseeable because rescue was natural and consequential to injury, and injury was a direct result of rescue 

3. for a rescue to be superseding, it must be a foreseeable risk; only an unreasonable risk of danger will give rise to liability of D

a. D must put P at special risk of harm

b. examples:

i. dialing 911 and hurting finger – D not liable, this was not a dangerous undertaking

ii. rides in ambulance with D and it crashes – D liable, because ride was dangerous

iii. P injured in crash gets negligent neurosurgery – D liable, because he put P in that dangerous surgical situation

iv. P injured on hospital bedpan – D not liable, because bedpan not dangerous

4. Rescue of property

a. foolhardy attempts to rescue property are a superseding cause of Ps injury

b. Disagreement in law -- should foolhardiness completely bar recovery, or be considered in comparative fault analysis instead?

c. If looking at it as a comparative fault problem, no need to analyze proximate cause.
(d) when intervenor takes control of negligent situation
(i) When D creates the dangerous instrumentality/situation, and X intervenes to take control of the instrumentality/situation, liability shifts from D to X

(ii) “control” – must have full knowledge of the risks of the instrumentality/situation

(iii) Examples:
1. D sells dynamite to minor P and X parents allow P to keep it

2. X removes Ds negligently placed ladder, then reinstalls it

vi) Foreseeability is determined on a reasonable prudent person standard
(1) this can be substituted by a criminal law standard if 

(a) the P is in the protected class (Cardozo)

(b) if harm meant to be protected against was suffered (Polemis/Wagon Mound)

(c) causal efficency

h) Proximate Cause and Public Policy

(1) Sometimes, proximate cause problems are really duty problems, as Cardozo believes.

(2) Should there even be a duty on the D to behave in a certain way?

(3) Example: should social hosts be responsible for the torts of the drivers they get drunk?

(a) Host is D, driver the intervenor.  Is the intervening event superceding?

(b) Weigh public interests in safety v. private social interests and then create a duty
(c) Causal efficiency – how does the court really know that Ds behavior was tortious?  How easy is it to prove that the drinks served by the D caused an accident?

(4) Example: DES case

(a) Grandmother ingests drug; daughter has reproductive abnormalities; granddaughter has cerebral palsy

(b) Where does liability cut off?

(c) No recovery for granddaughter because tort was committed before her conception.  Daughter can proceed with case because tort was committed after her conception, while she was in the womb.

(i) Tetragenic – injury to embryo; mutagenic – bad genes passed to a child

16) Failure to Act

a) How much can the law insist that Ds protect potential Ps from harm from 3rd parties and things?
b) In general – common law – every adult is responsible for taking care of his own life and is not liable for failing to protect that of others – no duty to aid others
i) Unreasonably undertaking assistance can give rise to liability for injuries inflicted

c) Special relationships that are exceptions to the common law rule – must use reasonable efforts
i) Custodial relationships where P is a ward of the D

(1) Parent/child, warden/inmate, guardian/ward, primary public schools/students
ii) P is an invitee and D an invitor – ie, stores and other public establishments

iii)  P received injury from something under the control of the D

(1) With the exception of automobile manufacturers – not liable for their product unless it was unreasonably dangerous and subject to recall

iv) When D is a proximate cause or an innocent cause of Ps injury

d) Once undertaking help, does it engender a duty to proceed and continue help?

i) Rule depends on the jurisdiction

ii) if one does act to assist, one must continue rendering reasonable assistance

(1) if it becomes unreasonable to continue, one exempt from liability for failing to act 

(2) Ie, if you find you are haven’t the necessary skill, or the situation is too dangerous 

iii) liability can be imposed if a rescuer makes the situation worse

(1) either hurt P further, or waste time when another rescuer might have been fully successful

(2) or, make it worse by quitting when it would have been reasonable to continue

(3) detrimental reliance of P on D – lost opportunity to be otherwise saved

e) public policy

i) Seems bad public policy to not require neighborliness – so some jurisdictions have passed laws that require bystanders to offer assistance or face criminal charges

(1) Not necessarily creating a torts cause of action, however

ii) Also, activist courts have created duty to act
iii) Bottom line –a duty to act can be created, even if there is no invitor/invitee relationship, control over the harm done, or proximate causal relationship – create the duty simply to address a social problem

(1) Good Samaritan Statutes
(a) Focus on medical personnel

(i) Most able to help in emergency situations

(ii) Vulnerability to malpractice increases because of lack of proper equipment or cleanliness

(b) Abridge right of P to sue a Good Samaritan – including in emergency rooms during medical disasters – unless he was grossly negligent
(2) Sexual molestation/abuse cases

(a) Make witnesses of child abuse report it to the police
(b) Where to draw the line with what witnesses are obliged to report?

(c) Wives in unique positions to know behavior of husbands; some friends, however, are too far removed to be responsible for knowing the truth
(3) Client/Patient confidentiality

(a) Does D have duty to take reasonable action when he knows or should know that his client/patient is about to do harm?  Confidentiality or relationship v. preservation of others’ safety.
(i) Not a true custodial relationship – only doctor/patient and attorney/client
(ii) No actual or immediate peril to P

(b) Yes, there is a duty to warn or report if you can be reasonably certain that a crime or tort will be committed
(i) Upsetting rule for a lot of people

(ii) Not widely accepted by all jurisdictions
(iii)  Comparison: ordinary citizens have no judicially imposed duty to act; they only must be careful that they are not aiding and abetting a crime by failing to report it

17) Land Occupier Liability

a) D in possession of land cannot be held liable in all situations when a person entering his land is negligently injured

i) Land occupancy triggers a special right to behave unreasonably while on the land

(1) Results in both immunities and responsibilities

ii) Compare to when D negligently injures P on land not his own – will always be liable

iii) Also, compare to intentional injury to P on Ds land

(1) Defense of property or defense of self
(2) Restriction -- cannot maliciously injure trespassing P

b) Inquiry:

i) What is Ps status on land?

ii) What specified duties beyond reasonableness are owed him?

iii) Did the D breach those duties?

c) Liability depends on the status of the P

i) Traditional, bright line rules of classification 
(1) Trespasser – on land without consent
(a) Unknown trespassers are owed no duty at all
(b) Different definition than in intentional tort of trespass to land

(i) trespasser = D; landowner = P 

1. trespasser = only those who enter land willfully; cannot be an intentional trespasser without intent

(ii) Here – trespasser = P and intent doesn’t matter – only consent of D matters

(2) Licensee – bare consent – because only licensee is benefitted, not the landowner

(a) Problematic middle ground

(3) Invitee – economic benefit for landowner (ie customers); also, status of those who go onto lands opened to the public generally (ie parks or churches)

(a) No difference in status between paying customers and visiting, non-paying, potential customers 
(i) both make up a business’s goodwill

(ii) both are invitees under economic benefit theory

ii) Trouble determining when P goes from one class to another

(1) Especially when one parcel of land itself is divisible into public and prohibited spaces

(2) Going outside the area of your invitation will change your status as a P from invitee to licensee or even trespasser

d) Question of knowledge

i) Actual knowledge – must have known

ii) Subjective, constructive, or implied-in-law knowledge – should have known

e) Duties arise beyond duty to be reasonable, but the RPP standard is not abandoned
i) Duty to reasonably warn

(1) Known trespassers – warn against known dangers only
(a) Includes when D has reason to know that trespassers are likely

(i) Implied-in-fact from particular nature of premises

(ii) Implied-in-law = duty to inspect, and therefore to know
(2) Licensees – known dangers only; require more warning than trespassers, however

(3) Invitees – both known and unknown dangers

ii) Duty to make reasonably safe

(1) Invitees only
iii) Duty to inspect for and discover what is reasonably discoverable
(1) Invitees only – so there shouldn’t be any unknown dangers; if there are dangers, were they reasonably knowable after a reasonable inspection?
iv) Duty to make reasonable efforts to cease a dangerous activity

(1) Known trespassers

(2) Licensees

(3) invitees

f) Special duties towards trespassing children
i) Old rule: “attractive nuisance” doctrine – D only liable if kids are injured specifically by what attracted them to Ds land
ii) Has given way to new rule in which attraction is only a factor – Restatement § 339 holds D liable when:
(1) D knows or has reason to know that P children trespass or are likely to trespass

(2) D knows or has reason to know of an artificial, dangerous condition on his land that involves an unreasonable risk of serious harm to children

(3) Children are unable to realize the danger of it due to their youth

(4) The utility of the danger is slight when compared to the risk to children

(5) D fails to exercise reasonable care to eliminate the danger or otherwise protect the children
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