Constitution and Individual Rights

C created limited gov (enumeration of “negative rights) ( need not worry about spelling out all indiv rights ( states were suspicious of fed ( BOR ( potential laundry list problem ( 9th
“State action doctrine” – C only enforceable against gov (private entities need not comply)

· Applies to federal, state, an local government officers
· State may be a “passive participant” in private discrimination (Croson)
Incorporation of BOR (first 10 amendments = limits of fed on individual rights)
· Initially applied only to fed (Barran) ( incorporated through DP of 14th

· 14th Amendment ratified in 1868 (most thought it was only for slavery)
· 1st sentence of 14th – everyone born is a citizen (overruled Dred Scott)
· 2nd sentence of 14th – PI clause seems to protect the fundamental privileges and immunities (provisions in BOR are basic rights)
· Slaughter House Cases – only 5 years after 14th ( PI of 14th meaningless
· §5 gives Congress the power to adopt appropriate legislation to enforce 14th
· BOR limit states only if the right is “life, liberty or property” subject to DP of 14th
· Selective incorporation – what is fundamental?
· State cannot violate BOR directly – only as applied through DP of 14th
· Total incorporation (( Selective incorporation 
· “Principles of justice so rooted in the tradition and conscience of our people as to be ranked as fundamental” (Cardozo – for selective incorporation)
· Total has been denied – “Of every essence of a scheme of ordered liberty” (Palko)
· (1) history – whether framers intended BOR to apply to the states
· (2) federalism – preserve or limit local autonomy
· (3) judicial role – total ( more judicial oversight ( less democratic
· All most all rights have been incorporated (Duncan – BOR as 14th’ guide)
Rights protected against state gov
· Through DP of 14th
· Right to practice a person’s trade or business
· Privacy and autonomy (marry, custody, purchase and use contraceptives, abortion)
· EP prevent discrimination based on gender, alienage, legitimacy
· PI protects PI rights from state interference (not used very often)

· Only one case invalidate state law – Saenz v. Roe (limit welfare by new residents)
5 things not incorporated

· 2nd – right to bear arms

· 3rd – right not have soldiers quartered in a home

· 5th – right to a grand jury indictment in criminal cases

· 7th – right to jury trial in civil cases

· 8th – prohibition of excessive fines

Slavery

· Art I §2: a slave was counted as 3/5 for apportionment of the House of Representatives

· Art I §9: prevented Congress from banning the importation of slaves until 1808

· Art V: prohibited Art I §9 from being altered by constitutional amendment

· Art IV §2 the Fugitive Slave Clause – escaped slave is still a slave

· Dred Scott v. Sandford (1856) – slaves were property, not citizens

· 1865: 13th

· 1868: 14th (first sentence overruled Dred Scott – everyone born is a citizen)
· Plessy v. Ferguson (1896) – separate RR carriages – separate but equal

Stare decisis – overrule precedent only if “unworkable” (Casey)
· Reliance of the people (social and economic control to plan life)

· Stability of the society

· Whether the central rule over time has become discounted

· Whether factual bases have changed over time to render holding irrelevant

Equal Protection Clause (EP of 14th = EP through DP of 5th)
The Constitution (and BOR) does not have EP Clause
State/local: 14th – no state shall deny to any person within its jurisdiction the EP of the laws (state/local)

· Key to combat invidious discrimination and to safeguard fundamental rights (Brown)
Federal: through the DP clause of the 5th, which the Court has interpreted to impose equality requirements on the federal government similar to the restriction on the states under 14th
Principle: the similarly situated individuals are treated in a similar manner by gov
· Gov must not classify people based on impermissible criteria (“who”)

· Gov must not be arbitrary (“how”)
· Issue: whether the line was properly drawn (“who” and “how”)
(1) What is the classification – gov’s distinction among people 
· Facial classification
· Facially neutral ( proof of discriminatory impact + discriminatory intent
(2) What is the appropriate level of scrutiny?
Factors to determine the level of scrutiny

· Immutable characters - unfair to penalize for things they did not choose and cannot change

· Political clout – ability to protect itself through the political process

· History of discrimination – likely reflection of prejudice (e.g. race)

RBR (default): rationally related to a legitimate gov purpose
· Purpose: something that gov may legitimately do (conceivable sufficient - Fritz)
· Defer to gov on economic/social regulations unless fundamental right (DP)
· Actual intent not at issue – can’t assume a single identifiable purpose  
· Police power: safety, public health, moral, general welfare

· Means: only need to be a rational way to accomplish the end
· High tolerance of over- and under-inclusiveness (Beazer)
· BOP: on the challenger (presumption of validity) (Beach Communications)
· Prove every conceivable purpose is illegitimate (Fritz)
· (There is a better and more feasible alternative (Beazer))
· (Even if unwise, court cannot interfere with policy decision (Beazer))
· Variance: RBR with “teeth” – mentally ill (Cleburne), sexual orientation (Romer)
· Not legitimate if based on “animosity” towards the group (Romer)
· The Court thinks gov is involved in impermissible action ( strike (Romer)
IMS (gender, non-marital children): substantially related to an important gov purpose
· Actual Purpose: important
· Means: need not be necessary, but must have a substantial relationship to the end 
· BOP: on gov

SS (race, national origin, alienage, fundamental rights): necessary to achieve a compelling gov purpose
· Actual Purpose: compelling – truly significant actual reason for discrimination
· Means: the least restrictive – no less discriminatory alternative 
· BOP: gov (facial discrimination), challenger (facially neutral)

(3) Does the gov action meet the level of scrutiny?

· Overinclusive: the law applies to those who need not be included 

· Underinclusive: the law does not applied to some classified individuals
Judicial Views
· Originalist: look to the text ( framers’ intent at the time (less personal views)
· Non-originalist: framers intended for the C to be an evolving document 
Discriminatory use of Peremptory Challenges (lawyer excludes prospective jurors without cause)
· Race or gender based peremptory challenges deny EP (prosecutor, criminal ∆, civil ∏)
· (1) BOP on criminal ∆: ∆ is of a certain race (or gender), prosecutor excluded the race
· (2) BOP on prosecutor: neutral explanation for peremptory challenges (easy)
· (3) Court decides whether neutral explanation is persuasive 
EP: Racial Classification ( SS
SS (race, national origin, alienage*): necessary to achieve a compelling gov purpose

· Purpose: compelling – truly significant actual reason for discrimination

· Very selection by race is odious (Loving) (really about white supremacy – unC (Loving))
· Substantive equality over formal equality (Plessy dissent)

· Our constitution is color-blind, and neither knows nor tolerates classes among citizens (Plessy – Harlan dissent)

· The effect of segregation generates feeling of inferiority (Brown)
· Means: the least restrictive – no less discriminatory alternative 

· Harms of racial classification (Croson)
· Danger of stigmatic harm

· Promotion of racial inferiority

· Politics of racial hostility

· Benign (dominant race disadvantages themselves) (Grutter)
SS: Facial discrimination (select, segregate, benefit by race) 

· BOP: on gov (presumption of invalidity)

· Variance: pressing public necessity may justify ( RBR (Korematsu)
· Upheld only in Korematsu, and two Affirmative Action cases

· Remedy: invalidate the law, injunction to correct the wrong (e.g. desegregation)

· Court can retain equitable power to craft remedy thru  plan approval (Brown) ( to “remove all vestiges” of segregation as if it never occurred 

· Schools have affirmative duty to take steps to convert to a unitary system in which racial discrimination is eliminated (Green)
· Scope based on the nature and extent of constitutional violation (Milliken)
· Remedy extends as far as constitutional violation (Milliken)
· Stop when vestiges of discrimination has been eliminated (Dwell)
· (Title VI of the Civil Rights Ct of 1964 – federally funded schools)

SS: Facially neutral law ( discriminatory impact + intent (WA v. Davis)
· BOP:  on challenger (very heavy – go with other bases like Title VII)

· Discriminatory intent
· “Because of” adverse effect, not merely “in spite of” (Feeney)
· At lest one motivating factor (need not be solely) (Feeney)
· Factors (Arlington Heights):

· Disc. impact (starting point) – clear unexplainable pattern

· Discriminatory impact too severe unC (Gomillion - voting)
· Legislative and administrative history – events, context, statements

· Departure from normal practice, policy

· Historical background of the decision

· Sequence of official actions leading up to the challenged decision

· Not enough – gov knew of the discriminatory impact 

· Uneven application – Court may accept as proof of intent 

· (Title VII of the 1964 Civil Rights Act – impact alone required)

EP: Racial Classification (Affirmative Action) ( SS
EP: similarly situated people should be treated similarly 

Equality: if people are not situated equally, treating them the same is not equality ( differential treatment (affirmative action)
· 14th protects “person” – not groups 
· 14th intended to remove the barrier of racial inequality 
Level of scrutiny: history 
· Bakke (1978) – quota system for med school – can use race as a factor, unC
· (1) Powell: apply SS

· (2) Brennan, White, Marshall, Blackmun: IMS (valid)

· (3) Stevens, Burger, Stewart, Rehnquist: Title VI (fed fund ( can’t racially disc)

· Fullilove (1980) – give 10% of fed public works money to minority biz, C
· (1) Burger, White, Powell: AA program justified to remedy past discrimination

· (2) Marshall, Brennan, Blackmun: IMS (uphold)

· (3) Stewart, Rehnquist, Stevens: SS for all racial classifications (even for AA)

· Paradise (1987) – promotion of blacks over whites, C
· Brennan: SS – racially conscious relief (remedy discrimination = compelling)
· Wygrant (1986) – layoffs of white faculty to achieve diversity, unC
· Powell: SS – remedying prior discrimination = compelling purpose 

· Societal discrimination alone is not sufficient to justify a racial classification – there must be some prior discrimination by the gov unit involved for the current racial-conscious classification is justified 

Level of scrutiny = SS
· Use of highly suspect tool ( SS to smoke out illegitimate uses of race (Croson)(Grutter)
· Ensure that the motive for the classification was not racial prejudice or stereotype
· Figure out whether benign and remedial purpose (Grutter)
· Federal government

· Congress represents the nation, §5 of 14th authorization ( if “benign (dominant race disadvantages themselves) then IMS (Metro Broadcasting)
· Both state and federal govs must meet SS for AA (Adarand)
· Compelling interest (actual): 
· General societal discrimination is not good enough
· Not “strict in theory but fatal in fact” (Adarand) – gov can still regulate 

· Actual particularized discrimination (clearly identified injury) (Croson)
· E.g. gov essentially was a “passive participant” in private racial exclusion ( AA by gov is justified (BOP on gov of participation) (Croson)
· Diversity in education = compelling interest (Grutter)
· Race, geography, socioeconomic, life experience diversity 

· Constitution should not be color blind – race matters (Grutter – O’Connor)
· Means (necessary):
· Seek racially neutral means ( close fit to remedy and injury (Croson)(Adarand)
· Lasts no longer than the discriminatory effects (Adarand)
· Quota is never acceptable (Croson)
· School admission: can use race as one factor among many (Grutter)
· No automatic point system – determinative (Gratz) 
· Can consider numbers to prefer some racial groups (“critical mass”) – cannot be an absolute bar to others or determinative factor (Grutter)
For SS:

· All racial classifications (invidious or benign) should be subject to SS
· Racial discrimination – C requires gov treat each person without regard to race
· All racial classifications stigmatize and breed racial hostility
· Stigmatic harm, racial inferiority, politics of racial hostility, resentment
Against SS (for lower scrutiny):

· AA (benign racial classification) is different from laws disadvantaging minorities 
· history of racism against minorities requires AA 

EP: Alienage Classification ( SS or IMS (democratic process)
Federal immigration laws preempt state efforts to regulate immigration

Alienage = non-citizens (different from national origin) – economic protection, xenophobia
· EP in 14th applies to “person” including non-citizens (PI refers to “citizen”)
· Gov cannot favor citizens over aliens (Graham)
· “Discrete and insular” minority (Graham)
SS: history, immutable characteristics (can change), political clout (can’t vote)
Exception: RBR for self-governance and democratic process
· Citizenship is relevant qualification for important non-elective executive, legislative, and judicial positions held by officers who participate directly in the formulation, execution or review of broad public policy (Foley)
· Citizens’ lives can be immediately affected through the officers’ discretion
· The choice and the right of the people to be governed by their citizen peers ( reasonable to require citizenship for these positions 
· Police: clothed with authority to exercise great discretionary power (Foley)
· Public school teachers: shaping students’ attitude towards gov., role of citizen (Ambach) 
· Obligation to promote civic virtues regardless of class
· Can be denied: right to vote, jury, 
· Cannot be denied: notary publics, attorneys, minor civil services 
Exception: RBR for Congressionally approved discrimination

· Congress with plenary power in immigration ( deferential to fed statutes, prez orders
· Administrative agencies – RBR if the power stems from Congress or President
· If not, SS applies
Undocumented children and public education: IMS (or RBR with teeth)
· Undocumented children cannot be denied of public education (Plyler v. Doe)
· Undocumented adults –presence due to own unlawful conduct ( state can deny (RBR)
· Undocumented children – cannot affect parents’ conduct or own status ( IMS
· Fundamental justice ( not discriminate against them for parents’ conduct
· Some undocumented children may become lawful residents in the future 
· (dissent: Court is not “platonic guardians” – should not strike down laws because they are not desirable social policy, wisdom or common sense)
· Public education is not a constitutionally guaranteed right (Plyler v. Doe)
· Still important: vital civic institution for democracy, primary vehicle to transmit values, prepares individuals to be self-reliance and self-sufficient, lack of education can cripple individuals in fundamental ways (Plyler v. Doe)
EP: Gender Classifications ( IMS

IMS for classifications discriminating against women or men

Why heightened scrutiny? (Frontiero)
· History of discrimination (education, job market, political) based on stereotypes 

· Immutable characteristics (highly visible)

· Political clout 

· (first recognized as worse than random selection in Reed in 1971)

Why not SS?

· Real biological differences ( some differential treatment may be justified 

· If SS applied, AA for women will be in danger

· Numerically, women are not minority (related to political clout)
IMS: Facial discrimination (select, segregate, benefit by gender) 

BOP: gov 

Important interest (actual ( evidence):

· Permissible: designed to remedy past discrimination and differences in opportunity 

· Plausible purpose not good enough (VMI) – mere assertion not enough (Hogan)
· Evidence of actual discrimination against a gender in the past (Hogan)
· Impermissible: based on role stereotypes (e.g. H must pay alimony – Orr) 

· E.g. compensate women for particular economic disabilities they suffered to promote equal employment opportunity (VMI)
· Single-sex education can’t be an end in itself – must be means to an important end (VMI)
· Cannot create or perpetuate legal, social, economic inferiority of a gender (VMI) (Hogan)
Discrimination: biological difference (( social stereotypes (e.g. women don’t like this (VMI))
· Real gender discrimination usually involves gender stereotypes (benign or stereotype?)

· (e.g. pregnant women v. non-pregnant people – not gender based (Geduldig) ( Congress overruled at least in the area of employment)

· (e.g. sex with a woman under 18 ( only male liable for rape (Michael M))

Means (substantially related):

· Invalid if the end can be easily accomplished with gender-neutral means (Orr)
Remedy (close fit to the violation):

· Eliminate discriminatory effect of the past and to bar discrimination in the future (VMI)
IMS: Facially neutral law ( discriminatory impact + intent (Feeney)
· BOP: on challenger (heavy)

· The same analysis as facially neutral racial law (Feeney)
EP: Gender Classification (Affirmative Action) ( IMS

If groups are not situated similarly, not violation to treat them differently 

Important interest: actual 

· Not based on archaic and overbroad generalizations or stereotypes (Califano)
· E.g. mother has better relationship to her child than father (Nguyen)
· E.g. mothers/fathers not similarly situated biological connection (Nugyen)
· E.g. to remedy past discrimination or differences in opportunity (Califano)
Means = to directly compensate women for past discrimination (Califano)
Substantive DP (5th – fed, 14th – state)  (( EP

Procedural DP = proc. gov must follow when taking life, liberty, property (e.g. notice + hearing)

Substantive DP = gov must have adequate reason to take life, liberty, property (e.g. justification)

· Fundamental right is limited ( SS (under DP and EP)
· All other cases ( RBR

Fundamental rights (some “liberty” that’s important enough to be “fundamental”)
· Family autonomy, procreation, sexual activity, sexual orientation, medical care decision making, travel, voting, access to the courts, procedural DP, freedom of speech, religion, parents’ right to educate children as they see fit, voting, judicial access, 
· EP: whether gov discrimination (“who” can exercise the rights) is justified 
· DP: whether gov’ interference is justified 
 (1) Is there a Fundamental Right? (important enough?)

· If not fundamental right ( RBR

· Deferential unless discrimination against a “discrete and insular” minority or infringement of a fundamental right (Carolene Products)
· If fundamental right ( SS 
· “Fundamental right” (may depend on phrasing (rite not to wear helmet, rite to bodily freedom))
· “Liberty” goes beyond freedom from physical restraint (Michael H.)
· Rights rooted in traditions/conscience as to be ranked as fundamental (Michael H.)
· Right to make choice  central to person dignity and autonomy (Casey)
· Right to define one’s own concept of existence, meaning of the universe and the mystery of human life (Casey)
· Objectively deeply rooted in the history/tradition, implicit in ordered liberty: neither liberty nor justice would exist if they were sacrificed (Glucksberg)
· Interpretive views

· History, legal traditions, practices = guideposts (Glucksberg)
· Originalists: limited to those explicitly in the text and clearly intended by framers
· Judges have very limited authority 
· Protection of unenumerated right is interference with democratic process 

· Non-originalists: C is an organic document
· Moderate originalists: implement framers’ general intent – not specific views
· History/tradition (Scalia): only confirm what’s been identified ( no expansion
· How general do you define the “traditional value”?

· Right to consensual homosexual activity (Bower)
· Right to engage in private sexual activity(Lawrence)
· 9th: enumeration in C of certain rights cannot be construed to disparage others

· Textual justification to protect non-textual rights (there are no 9th rights)

· Framers didn’t mean for BOR to be exclusive “fundamental” rights

(2) Is the Constitutional Right Infringed? (intrusive enough?)

· In some cases, the Court insist on direct and substantial impact to trigger SS (e.g. Loving)
(3) SS – the end analysis (is there a significant enough justification?)

· Compelling justification – BOP on gov (e.g. war, child protection) 

(4) SS – the means analysis (is it necessary? Narrowly tailored enough?)

· Law is necessary to achieve the objective – BOP on gov 
DP: Economic Liberties (DP Liberty Clause ( BOR incorporation + creation of econ rights)

Scope: right to (1) enter into and enforce contracts, (2) pursue a trade or profession, (3) acquire, possess, and convey property

Source: 
· Art I §10 (K Clause): no state shall pass any law impairing the obligation of contracts

· To prevent states regulating to help Ds at the expense of Cs (encourage credit)

· 5thTakings: nor shall private property be taken for public use without just compensation

· 5th & 14th: neither fed nor state can take a person’s life, liberty, or property without DP

· DP: liberty  

History: 
18th century: natural law principles to protect property rights

19th century: K Clause – prevent states/local from interfering with existing K obligations

1905-1937 (Lochner Era): freedom of K = basic right under liberty and property of DP

· DP limited gov’s ability to (1) impair existing K and (2) regulate the future K

· Gov could interfere with K only to serve valid police purpose (Lochner)
· Health and safety not valid police purpose to interfere with K (Lockner)
· Heightened review for fundamental economic rights (Lockner)
· Lasez-fair view (Lochner)
· Art I §10 (K Clause): interpreted to limit state interference of existing and future K

Post-1937: deference to gov economic regulations (experienced the Depression) (Carolene Prod)
· Down economy ( high unemployment ( cannot bargain to work ( need protection

· Minimum wage requirements upheld (West Coast Hotel)
· Freedom of K is subject to DP and reasonable regulation ( presumed constitutional 

· RBR (economic interest is not fundamental right)

· Things to be scrutinized on a stricter level (Carolene Products - 1938)
· Fundamental rights

· Rights that affect political process

· Prejudice against minorities (race, religious)

· Art I §10 (K Clause): prevent state interference with existing K terms

· Rely on 5th Takings Clause to protect property rights 

· Since 1937, the Court found that any law violates Art I §10 K Clause twice 

· Since 1937, none found unconstitutional as infringing liberty of K under DP of 5 and 14

Art I §10 (K Clause) Challenge to Government Interference with Private Contracts
· Art I §10 (K Clause) is facially absolute (Energy Reserves Groups)
· (1) whether state law operated as a substantial impairment of a contractual relationship

· Severe the impairment (higher the scrutiny

· Can be substantial impairment without complete destruction of K expectations

· Not necessarily substantial impairment to restrict reasonable gains from K

· History of regulation in the industry

· (2) the state has a significant and legitimate public purpose 

· Need not be in response to an emergency

· Need not be temporary

· (3) whether the restriction is reasonable and appropriate to the public purpose 

· Deference to legislative judgment as to the necessity and reasonableness of law

DP (5th or 14th) Challenge to Government Interference with Private Contracts ( RBR

· Law need not be logically consistent with its aims in every aspect (Lee Optical)
· Gov purpose: any goal not prohibited by C – need not be actual objective (conceivable)

· Legislature’s work to balance pros and cons of new requirement (Lee Optical)
· Can it be regulated? – other laws on the issue, history, actual impact of regulation

DP: Family Autonomy

Right to marry 
· Historically recognized as the vital personal rights essential to the orderly pursuit of happiness by free men (mere assertion of tradition) (Loving)
Right to custody of one’s children
· Biological fatherhood + established parental relationship ( fundamental (Stanly)
· Biological father in adulterous relationship not traditionally protected (Michael H.)
DP: Reproductive Autonomy

Right to procreate ( SS
· Right not to be sterilized without compelling justification (Skinner) – repudiated Buck
· One of basic civil rights of men

· (EP: choice of “who” to sterilize – Skinner)
Right to purchase and use contraceptives ( SS
· Right of privacy is older than BOR, political parties, or school system (Griswold)
· BOP is concerned with “privacy” (Penumbra theory – enumerated rights related to gov interference with individual privacy) (Griswold)
· Whether to bear child ( privacy of two individuals (married or single) ( SS (Eisenstadt)
Right to abortion ( pre-viability: Undue Burden, post-viability: RBR
· Women’s right to abortion prior to viability – central to dignity and autonomy (Casey)
· Broad definition of rights (support Roe)

· Skinner: general right to procreate

· Griswold: general privacy right ( physical autonomy, intimacy

· Eisenstadt: right of individual privacy ( decision whether to bear child

· Narrow definition of rights (rejects Roe – termination of fetal life)

· Skinner: right not to be sterilized

· Griswold: right to use contraceptive for married couples 

· Eisenstadt: right for an individual to use contraceptive 

· Liberty interest: broad enough to encompass right to terminate pregnancy (Roe)
· W/o abortion: physical, mental, financial, psychological (specific/direct)
· 14th “person” does not include the unborn (Roe)
· Pre-viability: undue burden analysis (Casey) – Roe trimester overruled
· Invalid if the purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before viability (BOP on ∏ - not SS)
· Not mere inconvenience, must be true disincentive or barrier

· Only when actually keep someone from getting abortion who otherwise wants one (Casey)
· E.g. law makes abortion too expensive or difficult (what extent?)
· Trimester distinction arbitrary and unnecessary 

· State may express preference for childbirth over abortion
· State may regulate to further health or safety of woman 

· State cannot prohibit abortion – even one method (Carhart)
· (doubtful in application and unprincipled in origin, hopelessly unworkable in practice – Carhart dissent by Scalia)
· Viability: fetus is potentially capable of meaning life outside the mother’s womb
· Historically, this has been the cutoff point (Roe)
· State interest in prenatal life becomes significant 
· State may regulate or proscribe (w/ mother’s life/health exception) (Roe)
· If not acted, deemed to have consented to state interference (Casey)
· Permissible gov regulations (cannot be undue burden on the right pre-viability)
· State has interest in prenatal life throughout pregnancy (Casey)
· May inform the woman of her choice (Casey)
· Parental notice or consent for minors as long as there is judicial bypass
· Practical difficulty: few young women would be willing to go to a judge
· Reality: parents, when notified, want their daughters to have abortion
· Unintended result: women almost 18 coming in later than they would’ve
· Impermissible gov regulations
· Spousal notification – may effectively be H’s veto power (Casey) – unC to some
· Prohibit one method of abortion – doesn’t save fetal life ( must be to create obstacles (Carhart)
· Post-viability prohibition without women’s life and health exception (Carhart)
· Use of gov funds or facilities for abortions
· Gov not constitutionally required to subsidize while subsidizing childbirth (Maher)
· Gov not constitutionally required to pay any med expense for indigents
· If state decides to pay, the manner of distribution is subject to constitution 
· “Indigence” is not a constitutionally protected class under EP (Maher)
· Not created nor affected by state regulation 
· Right to choose doesn’t include right to exercise the right (Maher)
DP: Medical Autonomy
Right to refuse treatment ( not absolute
· Common law tradition: unwanted medical treatment = battery (Cruzan)
· Bodily integrity, right not to consent

· A competent person has a constitutionally protected liberty interest in refusing (Cruzan)
· Not absolute – can be regulated by state (e.g. vaccination requirement)
· Potential danger of making an irreversible mistake (Cruzan)
· Competent ( state may choose to defer only to the patient’s wishes
· Incompetent ( state may employ a clear and convincing standard to prove intent
Right to physician-assisted suicide ( RBR (Glucksberg)(Vacco)
· State interest = protection of life, prevent euthanasia, protect the vulnerables from abuse, neglect and mistakes, voters approval
· Means = ban on assisted suicide is reasonably related to protection of life, etc.
· Distinction between assisted suicide (unC) and refusing life-saving medical treatment (C)
· Effect: killing (( dying from the disease (Vacco)
· Purpose: to end life (( to alleviate pain
· Procedure
· Tradition: illegal to commit suicide, crime to assist suicide (Glucksberg)
· If right is phrased “right to decide time and manner of death” ( Cruzan 
DP: Sexual Orientation
Right to engage in private sexual conduct at home (to form a relationship) ( RBR with “teeth”
· Bower prohibiting sodomy under liberty clause overruled by Lawrence
· Evolving norms of human decency and understanding of liberty (non-originalist)
· Adults have choice to enter relationship (not about minors, coercion, public acts, etc.)
· Not declared “fundamental” right (Lawrence)
· Source: history 

· State cannot criminalize private consensual sexual conduct (Lawnrece)
· If not criminalized, state can still regulate 
· State interest – cannot just be moral disapproval (pariah type) (Lawrence)(Romer)
DP: Traveling
Right to interstate migration within the US ( SS
· Travel – unenumerated rights linked to a number of provisions (more EP concept)
· PI, Commerce Clause, free access (historical)

· PI in 14th: distinction b/w new and old residence absent compelling justification (Saenz)
· (1) right to leave one state and enter another without a barrier (Saenz)
· Source: Articles of Confederation

· Simply the necessary concomitant of the stronger union 

· (2) right not to be discriminated when you’re a temporary visitor (e.g. hospital access)
· Source: Art IV §2 – PI Clause

· (3) right of new resident to be treated like other residents 
· Source: PI of 14th

· Classification based on the period of residency and the location f the prior residences of the disfavored class = penalty 

· Durational residence requirement upheld (not sufficient infringement) in:
· Min. duration before voting (50 days): background check, admin work
· Tuition requirements: prevent “portable benefit” (benefit and run)

· Divorce: up to 1 year before allowed to divorce in a new state
· Welfare: more careful scrutiny (necessity, unlike higher education) (Shapiro)
· E.g. 1-year residence before eligible ( infringement of right to travel (Shapiro)
Right to international travel ( RBR
· Foreign relations ( political branches (largely immune from judicial inquiry/interference)
DP/EP: Voting

Right to vote = fundamental political right
· Sources of the fundamental right to vote

· Textual: 15th, 19th, 24th, 26th, 17th, Art I §2

· Nothing about the fundamental right to vote per se ( EP issue (once franchise has been granted, issue is the allocation)

· Right to vote = preservative of all rights (fundamental political right) (Reynolds v. Sims)
· No right is more precious in a free country (Wesberry)
· Other rights are illusory if right to vote undermined 

Restriction on ability to vote ( SS
· Poll taxes
· Federal election: 24th directly prohibits in election of federal offices
· State election: wealth classification ( EP (SS due to voting right) (Harper)
· Compelling interest: administrative justification not good enough
· Means: ability to pay is irrelevant to right to vote
· Property ownership requirements (Kramer)r)
· State interest: allow truly interested to vote (tax payers, parents of children)
· Not clear if compelling (Court deemed compelling for argument’s sake)
· Means: not narrowly tailored enough (over/under-inclusive)
· In some specific cases, upheld (e.g. irrigation district – only landowners)
· Specialized category of election ( “interested parties” rational is accepted

· Literacy tests

· Court: constitutionally permissible ( Congress: Voting Rights Act under 14th§5

· Prisoners’ and convicted criminals’ right to vote ( not SS
· UnC to deny to those being held waiting for trial (provide absentee ballots)
· UnC to deny to those convicted of crimes of moral turpitude (directed at blacks)

· C to permanently deny to the convicted felons (§2 14th)

Dilution of the Right to Vote ( SS 
· Right to vote + right to have their votes counted (Reynolds v. Sims)
· Population shifts ( malapportionment ( legislature may benefit ( unlikely to change
· EP challenges to malapportionment are justiciable (Baker v. Carr)
· One person one vote (Gray v. Sanders) – votes are to weigh equally (EP)
· Weight cannot vary merely because of where they happen to live (Reynolds)
· Dominant factor = population (Reynolds)
· Federal election (Sanders) (Art I §2)
· State and local (Reynolds)
· Disparity in apportionment undermine integrity of each citizen’s vote (Wesberry)
· Other interests: historically used based on racist notion ( dangerous
· Deviation must be less than 5% 

· UnC to recount votes based on ambiguous “voter intent” (Bush v. Gore)
· No constitutional right to vote for the President ( focus on the procedure

· (Bush probably didn’t have standing to sue on behalf of FL voters)

· Different interpretation among/within counties impermissible 
Political gerrymandering (assume apportioned based on population)
· Purpose: to shut out a political party 
· Non-justiciable political question

DP: Education
Right to education ( RBR
· Education is incredibly important in children’s lives and citizens (Brown) – still not constitutionally protected (Rodriguez)
· Unequal funding ( EP problem (Rodriguez)
· If scrutinized rigorously, federalism problem ( RBR
· Absolute deprivation of education is unC (Plyer v. Doe)
1st: Freedom of Speech

1st: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances

· Seemingly absolute protection ( some speech is unprotected (e.g. perjury, “fire!”)
Speech: pure speech, symbols, communicative conduct 
Why protect speech?

· Prohibition of seditious libel in England (prevent and punish all criticism of gov)
· 1st is meant to protect “political speech” – the most valued type of speech
· Prohibit licensing of publication (“prior restriction”)
· Prohibit punishment of seditious libel

· Safety: opportunity to discuss freely supposed grievances and remedies 
· Self-governance: open discussion of candidates, influence on gov’s choice ( democracy
· Discovery of truth: “marketplace of ideas” – the power to get accepted in the competition of the market – truth is likely to emerge from the clash of ideas
· Wrong that all truths enter marketplace and beat out more resourceful lies

· Autonomy: voluntary speech act ( self-definition of expression (e.g. opposition to war)
· Tolerance: protect unpopular or distasteful speech is an act of tolerance
Level of scrutiny
· SS: compelling – necessary (the least restrictive)
· IMS: important (unrelated to suppression of speech) – no substantial burden on more speech, burden on the regulated speech must be congruent to the benefits 
· RBR: 
Speech: Vagueness + Overbreadth 
· Unduly vague or overbroad ( facially unC (entirely invalidate the law)

· Can be used to challenge any regulation on speech (even unprotected)

· Can be challenged by those whose speech is unprotected

· Vagueness: a reasonable person must guess what is prohibited and permitted (Coates)
· Procedural fairness: unjust to punish w/o clear notice of what’s prohibited 

· Substantive fairness: may encourage arbitrary and discriminator enforcement

· Freedom of speech is delicate/vulnerable/supremely important ( threat of sanction may deter exercise almost as potently as actual application of sanctions

· Overbreadth: regulates substantially more speech than C allows to be regulated (Schad)
· (1) a law must be substantially overbroad 

· “Substantial overbreadth” – insufficient if some impermissible applications are conceivable 

· Realistic danger that it significantly compromise recognized 1st protections of parties not before the Court 

· (2) a person to whom the law constitutionally may be applied can argue that it would be unconstitutional as applied to others 

· Individuals may refrain from expression rather than challenge the law

· (3) not applicable to commercial speech

· Incentive to engage in advertising is sufficiently strong

· (4) state may avoid invalidation by construing statutes narrowly 

· E.g. ban all 1st activities from airport – not vague, overbroad (Jews for Jesus)
· E.g. all activities not protected by 1st – vague, not overbroad 

Speech: Content-Based (( Content-Neutral
· Content-based restriction ( SS (censorship = presumed invalid)
· Gov cannot restrict expression based on message, ideas, subject matter or content
· Gov must be both viewpoint- and subject-matter neutral

· If gov can’t control message, SM restriction may be okay (Boos)
· Inherent risk: suppresses unpopular ideas/information, manipulate public debate through coercion, not persuasion (Turner Broadcasting)
· Distortion of marketplace

· Viewpoint-based restriction – highly disfavored 

· Exceptions: less protected speech ( IMS
· Commercial, sexual, symbolic
· Exception: content-based ( SS

· Exceptions: unprotected speech ( RBR (gov can criminalize)

· Incitement of illegal activity, obscenity, fighting words
· Exception: content-based ( SS (RAV)
· Exception: regulate subset of speech for the very reason that makes the speech unprotected in the first place

· Exception: reason for the selection of a subset has nothing to do with the content of speech (secondary effect) (e.g. harassment)

· (under these exceptions, the statute should have been upheld, but wasn’t)

· Content-neutral restriction ( IMS (not censorship)
· Less substantial risk of excluding ideas/views from public (Turner Broadcasting)
· Facially content-based restriction ( content-neutral if motivated by a permissible content-neutral purpose (e.g. secondary effects) (Renton)
Public Forum Doctrine

Private property

· No right to use private property for speech purposes

· No state action ( C does not apply 

Public property

Initially dealt like private property (Davis) ( streets and parks open for assembly (Hague)
· Public forums (traditionally open)

· Streets and parks have immemorially been held in trust for the use of the public, and time out of mind, have been used fro purposes of assembly, communicating thoughts between citizens, and discussing public questions (Hague)
· TPM ( RBR: reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view (Kokinda)
· Limited public forums (“designated” – state chose to open for speech) (Perry)
· State didn’t have to open it up, but it did ( can’t discriminate

· Reasonable time, place, and manner regulations are permissible 

· Content-based ( SS (okay to open college cafeteria to college-affiliated people as long as no view-point discrimination)

· TPM ( RBR: reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view (Kokinda)
· Non-public forums (not by tradition or designation open for communication)

· E.g. interoffice mail system for school (Perry)
· E.g. sidewalk leading up to a post office (Kokinda)
· No guaranteed access to property for communication purpose

· State may reserve for its intended purposes (like a private property owner)

· TPM ( RBR: reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view (Kokinda)
· Content-based restriction is C – view-point restriction unC

How to decide which category fits? ( Whatever gov says it is

· No BOP on gov to produce any support (consistency valued more than actual intent)

· Tradition

· Compatibility of environment (e.g. hospital, public library)

· Need for deference to authority (e.g. jail, military, schools)

Time, place, and manner restrictions (most common neutral restriction)
If gov has property open for speech, has an interest in sharing their reasonable expectation as to time, place, manner of the speech

· State interest: crowd control, fair use (not about intent to regulate messages)

· (1) content-neutral (no flyers w/in 100 feet of health clinic – facially neutral) (Hill v. CO)
· (2) narrowly tailored

(3) alternative channels of communication is open
Speech: Prior Restraints

· Administrative system or judicial order that prevents speech from occurring 

· Most serious and least tolerable infringement on 1st ( heavy presumption of invalidity

· Shuts off communication before taking place ( more inhibiting 

· Press is free to publish, whatever source, w/o censorship, injunctions, prior restraints (NY Times)
· Injunction (e.g. seize newspapers before publication)

· There must be immediate and direct threats of harm – evidence (NY Times)
· “We’re at war” is insufficient to regulate everything war-related

· Without Congressional action or evidence, mere assertion is insufficient 

· Collateral bar rule (only for court order): 

· Violator of unC law – cannot be punished

· Violator of unC prior restraint – may be punished

· Must obey a court order until set aside

· If not obeyed, cannot challenge the law as unC – can’t violate the law and challenge it later

· Applies only to procedurally proper court orders

· If procedurally invalid, okay to ignore then challenge later (risky)
· License: important justification, fair process, clear and specific criteria (not arbitrary)

· Licensing can pose no restriction, no control on message, and no obstacle ( lack of anonymity to go door-to-door makes it unC (Watchtower Bible)
· Anonymous expression is at the heart of the freedom of speech

· Offensive to have to inform gov and get permit to talk to neighbors

1st: Freedom of Association (( Anti-Discrimination

Freedom of association is part of 1st (nothing in it about association): right to association is necessary to make the freedom of speech real, can ban association to ban speech (Dale) 

· Compelled association (( right to discriminate

· (1) the idea is essential to the activities of the organization ( association can be excused from the requirement of anti-discrimination laws

· Not essential ( preventing discrimination is a compelling interest ( compel

· (2) the forced inclusion burdens the organization’s message (mission, interest to exclude)

· If burdened ( discrimination by private groups is allowed based on 1st right

· Court let group to decide its message at litigation – not closely scrutinized (Dale)
Protected Speech: Campaign Finance (Political Speech)

Spending money for political campaign is a form of political speech ( highly protected

· C to restrict individual campaign contribution amount (Buckley v. Valeo)
· Once contributed, the person has expressed support – fully communicated 

· UnC to restrict candidates expenditures

· The amount of speech is directly affected – not fully communicated

· (Heavily criticized: too burdensome on speech, no distinction b/w contribution/expenditure, spending money is a conduct, brushed aside the problem of inequity among candidates)

Less Protected Speech: Commercial Speech (IMS)
“Commercial speech” = propose a commercial transaction (no more) that refers to specific product or service and economically motivated

· Unprotected (Valentine) ( ad on political issues protected (Bigelow)
· Limit on comm. speech is not as chilling as limit on political speech (Pharmacy)
· NOT subject to overbreadth challenge (Pharmacy)
Reason to regulate

· Individual interest (free flow of information to consumers) (Pharmacy)
· Societal interest (free enterprise system) (Pharmacy)
· Health and general welfare (Lorillard Tobacco)
· State can regulate one-on-one solicitation – more likely coercive 

Central Hudson Test (BOP on gov) – similar to IMS, more rigorous:
· (1) the speech is truthful, non-misleading, lawful activities (if not, state is free to reg)
· Gov cannot prohibit attorneys from engaging in truthful, non-misleading ad
· (2) substantial gov. interest – harm from commercial speech
· (3) the regulation directly advances the substantial interest (Lorillard Tobacco)
· Harm (state interest) (( means
· E.g. no tobacco ad within x feet of school is okay, height restriction not good

· (4) narrowly tailored (need not be the least restrictive, but a total ban is never good) 
Less Protected Speech: Communicative Conduct (IMS)
“Communicative” = intent to convey specific message + substantial likelihood being understood
Regulation of noncommunicative conduct
· Content-neutral (gov. intent) +important state interest unrelated to suppression of speech
· O’Brien Test:
· The law is facially content-neutral (i.e. conduct)

· Gov. substantial interest – look at what gov aims at, not what it hits (real interest)
· Gov’s interest unrelated to suppression of speech

· Incidental restriction on alleged 1st is no greater than is essential 

· (Almost identical to IMS – heavier BOP on gov)

Regulation of communicative conduct

· Whether the conduct constitutes expressive conduct (intent + being understood)
· Whether the regulation is related to the suppression of free expression
· Unrelated to suppression ( O’Brien IMS
· Related to suppression ( SS (TX v. Johnson)
· Whether the gov interest justifies conviction

· Not compelling to designate flag as national symbol
Less Protected Speech: Silence (Compulsion)

Right to be silent and refrain from speaking (Barnette)
· Compulsory flag salute and pledge requires affirmation of a belief (Barnette)
· Symbolism is a primitive but effective way to communicate ideas (Bernette)
· Purpose of BOR is to withdraw certain subject from vicissitudes of political controversy beyond the majorities and officials – establish them as legal principles applied by courts

Unprotected Speech: Incitement of Illegal Activity 

Reason to regulate: concern for order and security

· Not directed at speech: activities that interfere with war effort

· Advocacy of violation of law is insufficient – must incite and indicate imminent harm

Presumption in favor of protecting speech – unless substantial likelihood of imminent harm 

· Factors: words, context, consequences, intent

“Clear and present danger” test (20s, 30s ( reformulated in 50s)

· BOP on gov: immediate danger because of speech (Abrams dissent – Holmes)

· Whether words are used in such circumstances and are of such a nature as to create a present danger of imminent harm clear and present danger that they will bring about the substantive evils that Congress had a right to prevent (Schenck)
· Present danger if immediate harm or intent to bring it (Abrams dissent)
· The act so imminently threaten immediate interference with the lawful and pressing purpose of the law that an immediate check is required (Abrams dissent)
· E.g. falsely shouting “fire” in a crowded theater and causing a panic (Schenck)
· Words: not very important (Schenck, Frohwerk, Debs, Abrams)
· Context: can be important (e.g. war time) (Schenck, Frohwerk)
· Consequence: not important (Schenck, Frohwerk, Debs, Abrams)
· Intent: relevant, but not determinative (Schenck, Frohwerk,, Abrams)
Reasonableness approach (expressly repudiated by later decisions)

· State police power may be used to punish those who abuse freedom of speech (Whitney)
· RBR: presumption of validity

· Invalidate if arbitrary or unreasonable attempt to exercise the authority (Whitney)
· Gov interest: speech can incite something someday is not enough (Whitney c)
· Immediacy and seriousness of real threat (Whitney concurrence)
Risk formula approach (Brandenburg test) (mid 60s) – speech protective

· Valid conviction of incitement only if:

· Imminent harm (“we’ll take the street later” – too indefinite to be imminent)

· A likelihood of producing illegal action (mere advocacy insufficient)

· Intent to cause imminent illegality (likelihood of imminent illegal conduct)

Unprotected Speech: Fighting Words + “True Threat” (Hate Speech)

Speech directed at another + likely to provoke a violent response ( RBR

· One-on-one + likely to cause the listener to engage in violence (inflammatory enough)

· Fear of bodily harm from “true threat” need not be an imminent fear (VA v. Black)
Reason to regulation

· No political or social value: any benefit is clearly outweighed by the social interest in order and morality (Chaplinsky)
· Safety, moral, general welfare, reduce crimes, EP (anti-discrimination principles)

· 1st v. EP ( 1st wins (RAV)
Difficulty of regulation

· Broad regulation ( unC due to vagueness and overbreadth

· Narrow regulation ( impermissible content-based restriction of speech ( gov motive

· Exception (1): regulate subset of speech for the very reason that makes the speech unprotected in the first place

· E.g. cross burning with intent to intimidate = “true threat” (VA v. Black)
· Exception (2): reason for the selection of a subset has nothing to do with the content of speech (secondary effect) (e.g. harassment)

· (under these exceptions, the statute should have been upheld, but wasn’t)
Unprotected Speech: Obscenity

“Obscenity” = taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value (Miller)
· Taken as a whole: prurient interest must be dominant

· Prurient interest: shameful or morbid interest in sex (community standard)

· Internet – where materials are viewed

· Patently offensive: ultimate sexual acts, ultimate bodily function (community standard)

· Lack serious literally, artistic, political, or scientific value (reasonable person standard)

· (Unconstitutionally vague – no sufficient notice Paris Adult Theater dissent Brennan)

· Factual determination is constitutional decision ( de novo review (Miller)
Reason to regulate: moral disapproval, danger of offending the sensibilities of unwilling recipients or of exposure to juveniles (Miller)
What can be regulated: commerce, public exhibition (incl adult theaters), distribution, possession

· Right to privacy protects possession in one’s home (except child pornography)

· Right to sell, purchase, or transport such material is not protected

Pornography = protected speech

· Harm to women – ordinances to protect struck down (requires certain “views” of harm)

· Harm to children – any use of live children in sexually explicit manner can be banned

· Must involve live children (if edited to look live children, can’t ban)

Religious Freedom
1st: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof

· Establishment Clause - incorporated under DP of 14th (liberty interest) 

· Lemon test: gov violates if (1) primary purpose to advance religion, or (2) principal effect to aid/inhibit religion, or (3) excessive entanglement with religion 

· Free Exercise Clause – incorporated under DP of 14th (liberty interest) (not much issues)
· 3 views of religion (( government

· Evangelical view: separate church and state to protect religion
· Jeffersonian view: separate church and state to protect government
· Madisonian view: both advanced best by assuring competition among sectors 
· Difficulties

· Gov actions to facilitate free exercise (impermissible establishments 

· Gov efforts to refrain from establishing religion ( denying the free exercise 

Free Exercise Clause

· Freedom to believe = absolute (sincerely believed, or part of life like a religion)
· Freedom to act on religious beliefs = not absolute

· Gov may prohibit certain religious behaviors (e.g. polygamy)

· Gov may require conduct (e.g. Amish must pay Social Security taxes)
· Gov may burden religious observance

· Smith Test (before this, SS from Sherbert)
· Neutral law of general applicability ( ∏ has no standing to bring a claim (Smith)
· Text (facial neutrality – not determinative (Locke)) – “neutrality” (Hialeah)
· Effect (who, how, exemptions) – “general”
· Legislative history (what led to the passage of law) – “intent”
· Incidental restriction on religious practice 

· Law may burden religious practice – degree of burden irrelevant

· “Intent” to burden a religion that counts 

· Cannot permit the religious person to become a law unto himself (no private right to ignore generally applicable laws ) (Smith)
· Relative disadvantage of minority religion = unavoidable consequence 
· (effectively wrote the Free Exercise Clause out of C)

· Not neutral or generally applicable ( SS
· Denial of gov fund for religious education
· Fund religious study ( establishment problem, not fund ( free exercise problem
· Exclusion of religious study from scholarship – NOT neutral (not determinative)
· There must be some type of harm or sense of animus (Locke v. Davey)
· Gov has discretion in what they decide to fund (Locke v. Davey)
Establishment Clause 
· Strict separation (Jeffersonian)
· A wall between church and state, must be kept high and impregnable (Everson)
· No involvement, aid, connection, support or funds
· (can’t be taken literally all the time – police and fire services)

· Neutrality theory 
· Cannot favor religion over secularism or one religion over others
· Symbolic endorsement test: 
· Gov must not make a person’s religious belief relevant to his standing in the political community by endorsing religion or a particular religious belief
· Accommodation
· Establishment Clause recognizes the importance of religion 
· Gov cannot literally establishes a church or coerces religious participation

· Kennedy: coercive if pressured to follow others

· Scalia: coercive only if gov penalize nonparticipation 

Lemon Test for discriminatory laws (rather separationist test – ignored often)
· (1) secular purpose, or

· The dominant purpose of the funding cannot be religious

· If mixed purposes, the Court generally won’t bother 

· (2) primarily secular effect (neither advance or inhibit religion), or

· Look at the purpose and effect together

· Whether gov actions give an appearance of gov endorsement 

· (3) no excessive entanglement (e.g. monitoring administrative aid for religion)

Establishment: Display of Religious Symbols (10 commandments – sacred text, God’s rules) 
Sitting by itself on private property – not a problem
Sitting by itself on gov property – serious problem

Sitting with other religious symbols on gov property – pluralism message (?)
· Presumption against religious displays on public property 

· History: recent installment (McCreary) or long-standing (Van Orden)
· Purpose: religious (McCreary) or historic recognition for secular purpose (Van Orden)
· Content: small isolated display (McCreary) or one among many (Van Orden)
· Coercion: no coercion no harm (accommodationist) (Van Orden)
· Standard: informed observer with memories of past events (McCreary, Van Orden)
Establishment: Government Aid

Direct subsidies of religious schools = violation of Establishment Clause

· General rule: gov cannot fund the essential religious missions of the school

· Some form of Lemon and endorsement theory 

· Buy pencils for all schools ( free up some budget for religious practice ( Lemon test problem with the effect prong ( secular purpose makes it C (accommodationist)

School Vouchers 

· Facial neutrality: eligibility based on financial needs + choose from private/public schools

· Regardless of how it actually work (e.g. 90% chose religious schools) (Zelman)
· Parental choice ( no gov control in whether religious schools are funded (Zelman)
Establishment: School Sponsored Prayer (not Lemon)

Bible: unC to require bible reading, C to study bible in a literature or comparative religion courses

Moment of silence: unC to allow student to pray, C to allow student to think about what happened

· Forum: limited public or non-public (more hint of gov endorsement) (Doe)
Coercion/Endorsement

· School involvement (orchestrated by the school?) ( endorsement (Lee)(Doe)
· School chose the speaker, invited, directed how to give nondenominational prayer

· Coercion

· Must to something actively against the pressure to object ( coercive enough (Lee)
· Some must be there to attend (e.g. players, cheerleaders, etc.) (Doe)
· Pressure from the peers and society can be as real as any overt compulsion (Lee)
· If narrowly defined (e.g. gov imposition of penalty – Lee dissent, Scalia), no meaning in Establishment Clause left 

Establishment: Access to School Facilities (Public Forum Doctrine) 
Gov restriction of religious use of school facilities (fear of Establishment Clause problems) 
· Allowing = not necessarily a violation of Establishment Clause (Lemon Test)
· Not allowing = content-based speech discrimination ( SS ( violate 1st
· General rule: speech wins over Establishment Clause issues

