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I. FOUndation considerations

a. Misc.
i. merger?

ii. Felony M?

b. Elements

i. always add (1) this ∆; (2) within jdx of the court

ii. Function:

1. achieve proper defn (comply w/ ¢ mandate that crimes be stated w/ some specificity)

2. incl some activities while excl others

iii. Rel to BOP – each element must be proved BRD
c. Legality

i. (Rule: Can only incarcerate someone under a clear law (existing statute) – crime has to be (1) defined (2) in advance (3) by legislature.
1. general rule, but not hard & fast. 
2. applies to statutes & c/l
3. Ask – is the change in c/l foreseeable? 
a) It only violates fair warning principle if it is “unexpected & indefensible”

ii. Philosophical justifications:
1. Utilitarian: before deterrence can be effective, have to know what is forbidden / what conseq are
2. Retributivist: fundamental purpose of punishment is to blame those who chose to do wrong – have to know it’s wrong before you ‘chose’ to do it
iii. Risks:
1. faced w/ uncertainty as to legality, individual may play it safe & avoid engaging in conduct that would not = criminal & would have been socially useful
2. balance: 
a) criminal law = restriction on indiv liberty AND restriction on govt’l authority
b) w/o clear boundary, risk of govt overpowering ‘enemies’
3. w/o clear rules, moral justification for punishment weakened
iv. “There are no common law crimes.” – but, Kevorkian
v. Similar to ex post facto laws – have to have fair notice
vi. Con doesn’t require legality – only notice (hypothetical notice)
vii. ¢ doesn’t have strong legality principle
viii. Many ways around legality principle w/ lawyering
d. C/L Crime

i. Generally

1. Some states outlaw sth, but don’t define it, e.g., MS in MA. 

2. Crime will evolve & change through c/l, so expansion & changes = foreseeable. 
3. Always have to interpret the law, legality principle doesn’t prevent that
4. Changing c/l rule b/c of change in technology (e.g., advances in medicine) different than changing word of a statute
a) e.g., - M if vic dies w/in year + day

ii. Requirements:

1. policy is clear

2. ∆ on notice (old rule ‘hanging by a thread’ / not unexpected)

iii. Reception Statutes: 
1. c/l gap fillers – recognize persistence of c/l crimes
2. provide for punishment for offenses at c/l where there is no express statute
e. Rules of Interpretation

i. (Rule of lenity: construe statues as favorably to ∆ as its language & the circs of its application may reas permit. 

1. (ambiguity in ∆’s favor)
2. chose harsher interp only if legislative intent is clear & definite
3. ltd principle – courts find ways not to apply it
4. not expressly part of MPC – instead, requires that statutes be “construed according to the fair import of their terms” (§ 1.02(3)) 

a) (unless leads to injustice, oppression or absurd conseq)

ii. Notice: Could ∆ know this was a crime?
1. “fair notice” required – not actual – if they did research they could find out it was illegal
iii. “Void for Vagueness” doctrine: 
1. can invalidate a crim law for either of 2 reasons:

a) “fails to provide the kind of notice that will enable ordinary ppl to understand what conduct it prohibits”

b) “may authorize & even encourage arbitrary & discriminatory enforcement.”

2. Based on due process (5th amend when fed, 14th amend when state statute)

3. When don’t know what the law means, it’s hard for ppl to tell when breaking the law. 
a) e.g., what = loitering. 
b) Too much power given to police to interpret.
4. Not many laws struck down for being vague – not many limits put on police discretion
5. Comes up on relation to freedom of movement – vagrancy, loitering, assembly restrictions
6. [Holmes opinions on vagueness – “the law is full of instances where a man’s fate depends on his estimating rightly, that is, as the jury subsequently estimates it, some matter of degree.”
iv. Impossibility 

v. ∆ could not have carried out the crime even if he believed he was going to.
vi. e.g,., Keeler v. Superior Court – ∆ kicked wife & caused miscarriage, but could not commit “murder” even though he wanted to because it’s not a murder per the statute.
f. Merger
i. Merger of solicitation or attempt into completed crime: 
1. Cannot be convicted of both solicitation & completed crime or attempt & completed crime. 
2. BUT: Conspiracy does not merge w/ completed offense.
ii. Lesser included offenses into greater offenses: 
1. [also C prohib. double jeapordy]
2. Can’t be tried later for the other. 
3. Can’t be convicted of both greater & lesser inc offense.
4. [(Lesser included: consists of some, but not all elements of greater crime.]

g. Other

i. Police can’t create the crime – e.g., by taking someone to public place to violate drunk in public statute

II. actus reus (AR)

a. Generally

i. ((voluntary) act (/failure to act) + circumstances/causation/result/harm

1. (conduct necessary to commit crime)
ii. No crime exists without some part of voluntary act of ∆ (or sometimes, failure to act)

1. but – knowledge of condition?
2. Rationale

a) utilitarian view – involuntary behavior shouldn’t = criminal b/c can’t be deterred

b) retributivist – indiv who does not chose to do a wrongful act does not deserve punishment
iii. Framing the scope/timeline of the crime important
iv. Look at intent of statute 
1. e.g., trying to stop sth from happening in a certain situation, or trying to stop no matter what (bringing pot to jail on purpose or on accident)

v. Police cannot create the crime – e.g., taking someone to public place to violate drunk in public statute

b. MPC

i. ∆ not guilty of crime unless his liability is based on conduct that includes a voluntary act or the omission to perform an act of which he is physically capable (§ 2.01(1))
ii. Acts that are not voluntary §2.01(2):

1. (a) a reflex or convulsion;

2. (b) a bodily movement during unconsciousness or sleep;

3. (c) conduct during hypnosis or resulting from hypnotic suggestion;

4. (d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.

c. Omission as AR

i. Liable for failure to act only if under legal duty (not moral) to act
ii. 4 part test (p. 129)

1. where one stands in a certain relationship to another

2. where statute imposes a duty to help another

3. where one has assumed a contractual duty

4. where one voluntarily has assumed the care of another

iii. Examples – legal duty to act when:
1. its your child 
a) duty of parents to feed + clothe their children
b) duty of parents to provide medical care (controversial)
2. not your child, but a “family-like” relationship
a) how much of a relationship is needed is unclear

b) e.g., State v. Miranda (p. 127) – bf doesn’t stop gf from beating gf’s child.

3. voluntarily assuming care of another

a) e.g., care for elderly neighbor, then go on vacation without telling anyone & the neighbor dies.

iv. But – courts are reluctant to find duties outside of statutes (see Miranda dissent). More willing in child abuse cases.
v. MPC: Act by omission §2.01(3): “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:
1. (a) the omission is expressly made sufficient by the law defining the offense; OR
2. (b) a duty to perform the omitted act is otherwise imposed by law”
III. Mens rea (MR)

a. Interrelationship of MR & AR

i. Can be separated widely – don’t usu. need at same time, so long as have both sometime
ii. Sometimes do need concurrence – e.g., B&E at night
b. Generally

i. Guilty mind / evil mind → must cause AR
ii. Crim law based on ‘free will’ concept.

iii. Distinguishes inadvertent/accidental acts from those performed w/ a ‘guilty mind’

iv. Omission liability – duties owed to fellow citizens?

v. If no express MR:

1. strict liability, or

2. assign non-textual MR (per statute, case law, etc.)

vi. [MAIN DIFFERENCES BETWEEN C/L AND MPC]

c. C/L 

i. No single c/l term for MR – “malice aforethought”, “evil intention”
ii. Infer from doing of the act

iii. General v. specific intent (specific ≠ higher level than general)

1. General intent: did you know you were doing it?
a) Awareness of factors constituting crime

b) If no MR specified, general intent applied

c) Vol intox + mistake of fact def don’t apply

d) Jury can infer req’d general intent merely from doing of the act

2. Specific intent: did you act with purpose of causing the result?
a) Intent to perform act AND produce the result
b) Vol intox + mistake of fact def do apply

c) Can’t be inferred from doing of the act – Π must produce ev  proving existence of the specific intent
d) Includes:

i) Solicitation (intent to have the person solicited commit the crime)

ii) Attempt (intent to complete the crime)

iii) Conspiracy (intent to have the crime completed)

iv) 1st deg premed M (premeditated intent to kill)

v) Assault (intent to commit a battery)

vi) Larceny & robbery (intent to permanently deprive another of his interest in the property taken)

vii) Burglary (intent at the time of entry to commit a felony in the dwelling of another)

viii) False pretenses & embezzlement (intent to defraud)
d. MPC

i. Guidelines for interpreting statutes – see §2.02
1. If statute is silent on required mental state, assume it = recklessness
2. if unclear what part of the crime the mental state (e.g., “knowingly & willfully…”) applies to, have to argue intent of the statute
ii. Focus on elements of crime – MR will apply to every element

1. §2.02 (1): “… a person is not guilty of an offense unless he acted P/K/R/N…w/ respect to each material element of the offense.
iii. Accepts the concept that crim law shouldn’t cover conduct that involves ordinary carelessness as opposed to more serious misconduct.

iv. Levels (§2.02):

1. Purposely
a) have intent with express goal of specific harm

b) conscious object of engaging in such conduct to cause this result
c) Subjective – ∆’s purpose (not a reasonable person’s purpose)
d) toughest one to prove
e) some states substitute “intent” for “purpose”
2. Knowingly
a) Awareness – more general type of intent. Have actual knowledge of what could happen, but without specific goal in mind.
b) Subjective

c) e.g., fire a gun at someone w/o desire to kill them – I know will probably hurt/kill someone, but ≠ purpose of hurting/killing
d) practically certain that conduct will cause X result
3. Recklessly
a) Conscious disregard of a substantial & unjustifiable risk. Gross deviation from standard of conduct.
b) Subjective (conscious disregard) AND objective (standard of care of ordinary law-abiding person)
c) Fairly hard to prove “conscious disregard” – argue that no one could do this & not realize the risk.
i) (proof does not require statement from ∆ that he did X – can argue based on circumstances, & jury can infer)

4. Negligently
a) Should be aware of substantial & unjustifiable risk, involves a gross deviation from standard of care.
b) Objective.
c) Risk does not have to be more likely than not to occur” or “probable” in order to be substantial. 
i) May be substantial even if the chance that the harm will occur is well below 50%. 
ii) Risk can be substantial w/ low deg of probability b/c magnitude of potential harm is great.

v. Some level of MR in each element (where practical) – e.g., if element = “a dwelling house,” should show ∆ knew it was a dwelling house.

vi. Federal law does not follow MPC (does whatever Congress wants it to)
1. go to c/l distinction between general & specific intent.
e. Transferred Intent

i. Generally

1. ∆ intended a harmful result to a particular person/obj & in trying to carry out that intent caused a similar harmful result to another person or obj
2. Does not apply to attempt
3. MPC § 2.03(2)(A)
4. usually don’t need this doctrine – if statute says “intent to harm ​a person” doesn’t matter if you harm someone else instead, still guilty.

f. Deliberate Ignorance (Ostrich Problem)
1. Jewell instruction

2. prove ∆’s awareness of high probability sth illegal is going on, & ignorance of illegal act is solely b/c of ∆’s conscious effort to disregard the truth

3. must have a reason to give the instruction

ii. Use when facts indicate ∆ deliberately avoided learning the truth

iii. Risk: can be used to get someone on sth they were far from having knowledge of. e.g., thought maybe = marijuana, but didn’t ask; turns out its heroin & wouldn’t have taken it if knew it was heroin.

g. Strict Liability Crimes

i. = statutes w/o MR elements
1. (an offense that does not req awareness of all of the factors constituting the crime)

2. Key significance = certain defs, e.g., mistake of fact, not available

ii. When does it apply:
1. Health & safety reg crimes, statutory rape, intoxication. 
2. Consider:
a) More likely 
i) Is mens rea difficult to prove (speeding)
ii) Act indicates moral blameworthiness (DUII)
iii) Liability w/o fault furthers deterrence (polluters)
b) Less likely:
i) c/l counterpart req’s mens rea 
iii. Constitutional issues of DP?
1. generally upheld. 
2. But ∆ should have notice (e.g., requirement to register as a felon)
iv. Rationale: Public welfare offenses suggest neglect where law req’s care or inaction where it imposes a duty. Whatever the intent of (, the injury is the same. ( best position to avoid injury w/ care.
v. Disfavored by MPC – says SL “crimes” = violations, not offenses

vi. Two types of crimes:

1. ( mala en se – things that are bad in & of themselves (traditional crimes)

2. ( mala prohibita – things that are “bad” because the law says they are. e.g., failure to use a conforming filtration device (crimes of regulatory state)

vii. Only in mala prohibita can you have SL. But, statutory rape?

viii. Usual presumption is against finding SL

IV. circumstances, harm & causation

a. Circumstances

i. e.g., burglary required to be “at night”

ii. the more circs in a statute, the fewer ppl who are likely to violate it

iii. Relationship between MR & circumstances:
1. carve out circ from act to determine if MR applies to each circ, BUT
2. have to meet each circ even if MR doesn’t attach to each
iv. Harm

v. Have to prove ∆ caused a particular harm or result

vi. Used to grade offenses – degree of bodily injury, e.g., simple A&B vs. aggravated A&B

b. Causation

i. Generally:

1. Similar to causation in torts

2. Need proof of chain and appropriate to include in chain of causation

3. Was result type of result that actor would have contemplated?

4. MPC: §2.03

ii. Policy: 

1. is it just & fair to say these actions cause the end result? 

2. + deterrence.

iii. Two types:

1. Cause in fact – “but for”

a) Harm would not have occurred unless ∆ had engaged in the conduct

b) Logical chain of events that led to X

c) Cause in fact of result X

d) In most jdx, not enough, need this and #2

2. proximate cause

a) another actor or event plays a causal role in bringing about the harm

b) often a common sense test

c) direct or substantial cause – “close enough” to actual result.

d) Not “remote” or “attenuated”

e) ‘starting the chain’

i) How far is court willing to go?

ii) Even if ∆ did not start the chain, did ∆ have oppty to ctrl the situation? (e.g., mom at party w/ teens + alcohol)

iii) Was ∆ already engaged in rel. crim conduct (e.g., furnishing alcohol to minors)? The ‘road to criminality’…

iv. Drag-racing cases

1. = agmt to engage in reckless activity

2. dead racer wouldn’t have raced alone

3. trend is to hold surviving racer responsible – broader, larger web of responsibility

V. proof beyond a reasonable doubt

a. Basics

i. BRD req’d per DP for all elements
ii. Req’ed by Due Process Clause (per In re Winship)
iii. If jury is unsure whether to believe testimony, must acquit
iv. Proof BRD = proof sufficient to allow jury to reach conclusion BRD
b. Policy issues/Rationales
i. Balancing guilty set free vs. innocents convicted. What is our tolerance rate? 
1. under any standard, innocent ppl will go to jail – is a cost of the crim justice system

ii. Fundamental rule of law – ‘prime instrument for reducing the risk of convictions resting on factual error’

iii. Coercive nature of crim justice system – state power exercised against ∆

iv. Accuracy

1. want to be pretty sure ppl in jail = guilty

2. will always be errors, but BRD lowers the rate

v. Moral force of crim law – legitimacy. Should not leave ppl in doubt whether innocent men are being condemned.

vi. Liberty – ppl know can only be convicted if an utmost certainty

vii. Justice Harlan’s propositions (preferred by Prof.):
1. if dispute in facts, the factfinder cannot be 100% sure of what happened
2. trier of fact will sometimes be wrong in his factual conclusions
3. disutility of convicting an innocent man ≠ equivalent of disutility of acquitting someone who is guilty
c. Who has BOP?

i. Elements

1. = parts of def’n of crime (e.g., MR such as intent or malice, a killing or causing of death, a deceased person…= elements of murder)

2. Π must prove them all

ii. Defenses vs. Affirmative Defenses

1. Defenses 

a) Must be raised by ∆ 

b) Once raised by minimally sufficient ev, must be disproved by Π BRD.

c) Mullaney – Π is req’d to disprove defenses. 

2. Affirmative defenses

a) Depend on facts that are independent of the crime elements & do not disprove the elements

b)  Patterson – ∆ has BOP on these – preponderance

d. Meaning of Proof BRD

i. Origin/Status

1. Derives from c/l

2. Req’d in MPC (§1.12)
3. many states follow
ii. what does “reasonable doubt” mean?

1. ¢ doesn’t prohibit or require TC to define it

2. “grave doubt” is too expansive

3. can’t say “doubt you can give a reason for”

e. Application
i. Burden of Production (Q of law):

1. (Rule: Π must introduce ev for each element of the offense that a reasonable jury could find that the element existed (judge determines if burden met). 

2. Π can fail by:

a) Failing to produce any evidence on element

b) Provide some evidence, but not enough

c) Circ ev allowed (only way to prove MR). 

ii. Burden of Persuasion (Q of fact): 

1. (Rule: convince fact finder of truth of each element BRD. Must acquit if one element not PBRD. 
2. Which facts are elements? 
a) Many states observe firm distinctions btwn, but MPC doesn’t. 
b) Elements: Prosecution/beyond reasonable doubt.
c) Defenses: raised by (, then disproved by Π BRD
d) Affirmative defenses: (/preponderance of the ev
3. Examples:
4. Mullany v. Wilbur:  
a) Malice aforethought was element of M, but could be rebutted by heat of passion by preponderance of the evidence.  

b) b/c malice = no provocation, no provocation = element of the crime→ must be PBRD.   
5. DISTINGUISH: Patterson: Intent to kill (M) separate from extreme emotional disturbance (affirmative def to M/S). 

VI. homicide

a. Analysis

i. Did ∆ have any of the states of mind sufficient to = malice aforethought?

1. Yes: 

a) is there proof of anything that will raise to M1?
b) Is there any ev to reduce to MS? (e.g., adequate provocation)

2. No:

a) Is there sufficient basis for holding the crime to = involuntary MS? (e.g., crim neg or misdemeanor MS)

ii. Is there adequate causation btwn ∆’s acts and vic’s death?

1. did vic die w/in a year + day?

2. was ∆’s act the factual cause of death?

3. is there anything to break the chain of proximate causation btwn ∆’s act and vic’s death?
b. Models

i. PA Pattern (c/l approach)

1. M1 = malice aforethought, & deliberate, premeditated killing
a) (premed based on Carroll or Anderson)
b) specific intent crime (premed intent to kill)
2. M2 = malice aforethought only
a) (intentional or depraved heart)
3. Vol MS = passion killing (actual & reas provocation or HoP)
4. Invol MS = misdemeanor MS or gross neg
5. Vehic MS = grossly neg unlawful driving, intoxication, etc.
ii. MPC

1. M = 
a) causing death intentionally (purposely) or knowingly; 
b) or w/ recklessness & extreme indif (presumed if engaged in a felony)
2. MS =  EED; or recklessly (less reckless than extreme indif)
3. Neg homicide
iii. OR

1. Ag M (death eligible)
2. M
3. Felony M
4. MS1 – 

a) recklessly w/ extreme indif; [like MPC M (1)(b)]

b) EED (mitigates M charge) [like MPC MS (1)(b)]

i) special clause for experts – if ∆ claims EED, Π can eval ∆

5. MS2 – recklessness [like MPC MS (1)(a)]

6. (assisted suicide ≠ M – ORS §163.177)
c. M1: Premeditation

i. Varying standards
1. no time is too short (Carroll - PA): over inclusive – includes all but reflexive actions
2. 3 part test in CA (Anderson): under inclusive, makes it harder to prove M1 (reinterpreted in Perez – factors ≠ exclusive, only a guideline)
a) Planning 
i) What ∆ did prior to the killing, showing that he was engaged in an activity directed towards result that ended in killing
ii) doesn’t have to be a good plan, or a rational person’s plan
b) Motive
i) Facts re: prior rel w/ vic or conduct with vic
c) Means of killing
i) Was so particular & exacting that ∆ must have killed according to “preconceived design”
3. MPC – no element of premed. Just has to be purposeful or knowing, causing death. Deals with DP at sentencing, not grading.
ii. why have premed?
1. policy considerations – M1 is death eligible, so whether state is big DP state may affect if M1 is broad or narrow
iii. sorting decisions (make at charging vs. sentencing)
d. Voluntary MS - Provocation

i. Intentional killing, but in the HoP
ii. Provocation standard

1. Adequate prov?

a) “true man” doctrine

i) what would a ‘true man’ do in situation X

ii) (1800s) (deep roots in notions of masculinity)

b) Threat: mere words (not enough) vs. ‘mere tweaking of the nose’ (ok) – followed in most jdx

c) Provocation has to be actual and reas

d) homosexual advance ≠ reas believe in need for self def

2. Role of vic in provocation – must have had some role.

a) blame the vic claim/vic was wrongdoer

i) was vic wrong enough that ∆ should only be charged with MS, not M?

b) Expressive theory of punishment – expressed community norms. Include vics interests here – for MS, vic not as “valuable” as other M vics

iii. Timing issues: cooling pd? Re-ignite the passion? Provocation s/b tapering off (cooling), but past experience can lead to a sudden reheating

e. Other Types of Homicide

i. Depraved Heart Murder

1. Higher level of recklessness – “extreme indif to value of human life”

2. Can be unintentional but so severe that it = extreme indif

ii. Neg Homicide

1. omission liability
2. “should know” vs. know
3. can specify what it is that ∆ consciously disregarded? 
a) If yes, = reckless; if no = neg.
b) e.g.,  recklessness of car chase vs. specific risk 
iii. EED

1. ∆ was operating under “extreme mental or emotional disturbance”

2. probably need expert (tho jury may be able to infer it)

3. reasonable explanation “from person in ∆’s situation under circs as ∆ believes them to be”

a) reasonableness is key to the doctrine (applies to the excuse not the homicide)

4. = an answer to c/l’s provocation doctrine. But leads to battle of the experts.

5. (many states hold to provocation doctrine)

6. MPC §210.3(1)(b)

f. Felony Murder

i. Felony + death = M (almost like SL once F is proven)
ii. The death must have been in furtherance of the F (usually)

iii. History: way of supplying malice req’d for M at c/l (not a huge issue at c/l b/c all felonies were death eligible)
iv. Can give Π 2 bites at the apple
v. MPC – says commission of F is a rebuttable presumption that its reckless w/ extreme indif (§210.2(1)(b))
vi. Issues:
1. which felonies count as predicates?
a) Jdx split on assault as predicate – every homicide is an assault in some form… 
b) Was it dangerous enough?
2. Merger doctrine – double counting. 
a) Merge lesser homicides.
b) Independent Felonious Purpose rule – alternate way of getting to FM doctrine if in state that merges assault & homicide
i) Split up assaults – so one merges, one doesn’t
ii) ≠ clear, exact, obj rule. Have to ask:

1) How closely rel. in time are the assaults?

2) Part of same continuing goal?

3. causation issues (no MR on part of ∆ to murder)
vii. 2 approaches:
1. Agency (majority)
a) FM does not extend to a killing, although growing out of the commission of the felony, if directly attributable to the act of one other than the ∆ or those associated with him in the unlawful enterprise. 
i) i.e., FM doesn't apply if adversary to the crime, rather than felon, personally commits the homicidal act.
b) Policy: 
i) felon is only criminally responsible for felon's own acts. If felon didn't shoot someone, felon not responsible for acts of non-felon shooter. 
ii) Shooting wasn't in furtherance of the crime, but in resistance to it. 
c) no deterrent effect b/c felon has no ctrl over actions of innocent persons.
d) Exception → felon is responsible for actions of accomplice felons.
2. Proximate cause (minority):
a) Felon liable for any death that is the proximate result of the felony, whether shooter is a felon or 3P.
b) Policy: when ∆'s attempt to commit felony sets in motion a chain of events which were or should have been within his contemplation when the motion was initiated, he s/b held responsible for any death which by direct & almost inevitable sequence results from the initial crim act.
VII. Assault; Sexual assault

a. Assault

i. ( Attempt def’ns:

1. VT: to = attempt, the act must be of such a character as to advance the conduct of ∆ beyond sphere of mere intent; must reach far enough towards accomplishment of the desired result to amount to the commencement of the consummation.

2. MPC: §5.01 – constituting a substantial step in a course of conduct
ii. Consider: what type of assault was jury instructed on? 
iii. specific intent crime (intent to commit a battery)
iv. Simple Assault

1. OR: simple assault doesn’t exist – either = menacing or attempted battery
2. MPC ≠ simple assault, just attempt 
v. Attempted battery
1. elements: 
a) any act tending to such corporal injury, 
b) accompanied w/ such circs as denote 
c) at the time 
i) an intention, 
ii) coupled w/ present ability, 
iii) of using actual violence 
iv) against the person
2. e.g., pointing a gun? (maybe not – if never fired, maybe = menacing only)

vi. Menacing (intent-to-frighten)
vii. Ag Assault
1. MPC: requires death, perm disfigurement or protracted loss of use of a bodily organ (§210.0(2))
2. OR: subst. risk of death, serious & protracted disfigurement, protracted impairment of health, or protracted loss or impairment of the function of a bodily organ
viii. Battery → an unlawful application of force to the person of another resulting in either bodily injury or an offensive touching.
b. Sexual Assault

i. Generally

1. non-consensual sex ≠ (always) rape – need more elements

2. elements:

a) force

b) resistance – verbal (‘no’), physical

c) mens rea

d) penetration

3. MPC outdated (though reform over c/l) – vic id’ed by gender (female), marital status (no marital rape)

ii. Grading

1. MPC: 

a) lower grade for ‘voluntary social companion’ or if vic had ‘previously permitted him sexual liberties’ (p. A28)

b) req’s prompt compliant (§213.6(4)), corroboration (§213.6(4)), promiscuity of vic is a def (§213.6)(3))

2. OR: if forced (threat or force), = R1

iii. Force

1. (note – linked to resistance element)

2. MPC: §213.1 – ‘force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone’

3. OR: 

a) ‘forcible compulsion’ – force or threat (express or implied) to vic or other.

b) Grading issue

4. CA: 

a) ‘force, violence, or fear of immed & unlawful bodily injury’

b) Lower std than many other states

c) No resistance requirement

5. ‘compulsion’ implies lack of consent

iv. Resistance

1. (note – linked to force element)

2. varying levels req’d:

a) 1874 c/l: “resistance to the utmost” (otherwise = ‘seduction’)

b) PA: high req – ‘forcible compulsion that would prevent resistance by a person of reasonable res’ln’

c) OR: lack of resistance (c/b verbal or physical) ≠ consent by itself, but can be considered (§163.315)

3. Anderson article:

a) Women s/b counseled to resist

b) Resistance s/b sufficient to prove rape happened

c) But resistance should not be nec to prove rape

4. judges/juries may have a norm/std in mind as to how vic should act (tho resistance not always req’d, e.g., CA)

v. MR & Consent

1. consent is presumed, Π must prove lack of it
2. revoked consent:
3. Guilty Mind

a) Can prove no consent & not be able to prove guilty mind – ∆ would ≠ guilty unless have both

b) Must be knowledge of lack of consent (tho some jdx have SL, others have neg std)

vi. BOP

1. presumption of innocence (consent)
2. Π in best position when vic has ev of force (bruises, physical harm)
a) If less, for some judges/juries, fear that its sth less than rape
b) What is ‘normal’ sexual behavior re: force/consent?
3. Consider – timing issues. Threats before or after the assault?
vii. Ag Sexual Assault

1. Ag R can be dealt with via statute or multiple charging
2. OR: 
a) no Ag R statute, but can charge with R1 and A1. 
b) assault ≠ lesser included offense of rape
3. MD statute: suffocate, strangle, disfigure, inflict serious phys. injury ‘in the course of committing the crime’
viii. Corroboration

1. Three levels of corroboration reqs:

a) Is req’d as matter of law

b) Judge can instruct on it

c) ∆ is entitled to advocate on it

2. Examples:
a) PA: no corroboration req’d, judge can’t give instruction to take it into account
b) OR: not req’d but juries may be allowed to take it into account

ix. Outcry (Complaint)

1. OR: failure to make complaint soon after commission of offence is a circ tending to show consent
x. Rape Shield laws

1. all states have these (per Prof.), but not in MPC

2. CO: vic’s conduct presumed irrelevant except for prior sexual conduct with ∆

xi. Statutory Rape

1. policy: 
a) protect young women 
b) (historical – parent’s rights to consent to daughter’s sexual activity, i.e., ctrl’ing marriage)
2. can issues of fact be raised? 

a) e.g., thought she was over age of consent; 

b) affirmative misrep/fraud by ‘vic’

c) but – if ∆ is trying to find out age, is ∆ on notice?

d) Any reason to suspect it’s not true/reasonable reliance

3. OR:

a) uses graduated approach. 

i) R3 if vic < 16

ii) R2 if vic < 14

iii) R1 if vic < 12

b) No def of reas belief or lack of knowledge for < 16. but, can be def when spec age is other than 16 – can say thought she = 14, but she was 12, & would only get R2.

c) additional clauses re: contrib. to delinquency of minor, sexual misconduct (vic btwn 16-18)

VIII. property crimes

	
	Activity
	Method
	Intent
	Title

	Larceny
	caption & asportation of prop from possession of another person

(must obtain dominion over item)
	w/o consent or w consent obtained by fraud
	w/ intent to steal
	Title does not pass

	Embezzlement (acquires rightfully but converts wrongfully)
	Conversion of property held pursuant to a trust agmt
	Use of property in a way inconsistent w/ terms of trust
	w/ intent to defraud
	Title does not pass

	False pretenses
	Obtaining title to property
	By consent induced by fraudulent misrep
	w/ intent to defraud
	Title passes

	Larceny by Trick
	Obtaining possession 
	By consent induced by fraudulent misrep
	w/ intent to defraud
	Title does not pass (depends on what vic intended to convey)


a. Larceny

i. Elements (c/l):
1. trespassory
2. taking (caption) &
3. carrying away of (asportation)
4. personal property
5. of another

6. with intent to:

a) deprive

b) permanently

ii. specific intent crime (intent to perm deprive another of his interest in the property taken)

iii. Narrow. Not easily expandable for new circs – intentionally hard to prove + complex b/c used to be capital crime

iv. differences with embezzlement:

1. embezz = someone acquires prop rightfully then converts it to the own wrongfully

a) e.g., ee gets cash from cust on behalf of er, but pockets the cash so that it never gets to er’s possession (if got to er’s possession then taken, would = larceny)

2. modern statutes have erased distinctions in whole or part

3. may depend on which theft offense you charge the jury on

4. VA & MA are the most c/l rooted, western states tend to be more codified

v. Caption & asportation
1. some overlap.

2. did ∆ exercise dominion over the item?

vi. Permanent deprivation – joyride w/ intent to return ≠ larceny
1. OR has made it a separate crime – ‘unauth use of a vehicle’

vii. Types of Larceny

1. trespassory larceny (straight larceny)

2. larceny by trick (obtaining possession) (often a subcategory of (1))

a) Vic gives permission, but… 
b) The trick subs for failure of proof
3. larceny by false pretenses (obtaining title) (often its own crime)

4. larceny by bailee (legal rel., give person sth & they later decide to steal it)

5. larceny by false promise (prom to do sth in future that is a lie (e.g., I will give you $1k later)

b. Reform

i. Fed: 

1. expansive interp of fraud statutes (mail fraud, wire fraud, related)

2. let judges expand law via broad interp (not hampered by c/l categories

ii. states:

1. driven by MPC but not nec depending on it

2. legislative reform: majority of states have reformed larceny statute in some respects

c. Consolidated Theft Laws

i. Rule of lenity issues

ii. Consider if ∆ was charged with the right crime.
1. if not, does state have ‘saving’ / consolidation statute? (MPC does)
2. otherwise Π has to be v careful to please, prove & charge the correct offense
iii. creating new crimes creates traps for Π 

iv. Examples:

1. MPC: §223.1 – uses grading. The more to take, the more severe the offense.

2. OR: a lot like MPC (§ 164.025)

d. Extortion

i. = threat against property or reputation + taking

ii. Gets special treatment above larceny. Larceny can be non-violent, non-threatening, whereas extortion involves threats, commonality w/ robbery + burglary
iii. OR = §164.075
iv. OR & MPC similar – ‘threatens to cause phys injury’

v. May be implied that the threat has to be a wrongful threat

1. must not be based on a legit, plausible claim of right

2. ok to threaten to sue as ‘sharp bargaining’

e. Robbery

i. = force/threat & larceny (violence + theft)
ii. specific intent crime (intent to perm deprive another of his interest in the property taken)
iii. A taking effectuated by force.
1. Force after prop taken ≠ robbery, = A & larceny (or LbT)
iv. MPC: §221.1
1. don’t look @ force, look at injury or threat of injury
2. focus on results of ∆’s actions
3. requires serious amount of injury
4. ‘in the course of committing the theft’ – may be broader than c/l timing
5. underlying crime still has to be a theft (e.g., if beating someone then see & take their wallet, ≠ robbery)
v. timing issues – so close in time, place & causal connection that = ‘common criminal enterprise’?
vi. OR: ‘in the course of’ (§164.395)
f. Burglary

i. specific intent crime (intent at time of entry to commit a felony in the dwelling of another)
ii. c/l elements:
1. breaking 
2. entering
3. a dwelling*
4. of another
5. at night*
6. w/ intent to commit a felony
iii. now, no breaking req’d, covers more than a dwelling, at any time:
1. unlawful or unprivileged
2. entry into
3. building or other structure
4. w/ intent to commit a crime
iv. MPC – if at night, = higher grade
v. OR – if dwelling, = higher grade
vi. Can commit burglary in home you own – if restraining order against you
IX. defenses

a. Types

i. Failure of proof

1. links w/ BRD – ‘I win b/c Π failed to prove case’

2. ∆ can rest after Π’s side – go straight to jury. (risky, but…)

3. “it wasn’t me” = closer to rebuttal.

a) Offer ev that contradicts element of a crime

b) “this ∆” = an element!

ii. Alibi ev

1. either:

a) ∆ wasn’t present at crime location (‘I didn’t do it but can’t say where I was’)

b) ∆ was present somewhere else specific (“I was at work”)

2. ∆ has to give notice to Π that ∆ will use alibi

a) In OR, notice must be 5 days before trial

iii. True def

1. tend to be justification defenses – what ∆ did was right/proper, would want others in same situation to do the same thing
2. e.g., self def
3. raising the def = burden of production (may req notice or ev)
4. once raised, Π must prove charge BRD
iv. Affirm def

1. tend to be excuse defenses – ∆ did sth criminal but in ∆’s specific case, he’s excused

2. e.g., insanity

3. once raised, ∆ must prove by preponderance of ev

b. Self Defense

i. Focus is on use of deadly force, but not ltd to this
ii. Elements (c/l):
1. Force of threat of force (actual or apparent)
2. Unlawful & immediate (imminent)
3. ∆ at peril (must believe this)
a) For deadly force, must be in fear of your life
4. believe a response is necessary
5. Reasonableness (in belief in all elements. Proportionality.)
a) depending on jdx, may be objective or subjective
b) usu. from perspective of of reas. person in similar circs as ∆, cqan consider ∆’s prior experience
iii. Clean hands doctrine: 
1. (∆ can’t create the need to use self def (∆ can’t be the aggressor)
2. Exception: ∆ = aggressor but attempts to withdraw from conflict & communicates intent to do so
iv. Duty to retreat: 
1. if can safely retreat, not justified in using deadly force (not the rule everywhere)
2. exception - (castle doctrine: no duty to retreat in your own home (+ poss place of business)
v. Imperfect self def: ∆ used more force than necessary
1. used in similar way to provocation – more like an excuse (affirm def) than a justification (true def)
2. MPC: incorps idea of reasonableness, proportionality, imminence as key. 
3. self def may still be partially avail to ∆ if excessive – consider retreat doctrine w/ castle exception)
c. Def of 3P

i. 3 tests:

1. majority: 
a) like basic self def rule: reasonable belief that person you are defending had a right to use self def (even if you’re wrong)

2. MPC: 
a) honest belief that you’re aiding the ‘vic’

3. minority: 
a) ‘alter ego’ rule – step into shoes of ‘victim’ – if they’re entitled to use self def, you are

d. Def. of Property (& of Habitation)

i. Rule: can never use deadly force to protect property 
ii. exception – castle doctrine: except to defend your home
iii. garage ≠ home
iv. CA – presumption that ∆ ,who uses DF against an intruder who unlawfully/forcibly entered ∆’s home, has fear of peril/death (so easier to prove justifiable self def)
e. Battered Spouse Syndrome

i. Doctrinal function is to modify self def reqs
1. focus on imminence & proportionality. 
2. Why it’s reasonable notwithstanding…
ii. May be separate def or part of self def
1. if self def, is a justification b/c proportional response to an imminent harm
iii. Req’s expert, talk about why ∆ didn’t leave abuser
1. expert must say battered women are terror stricken ppl whose mental state is distorted & bears a marked resemblance to that of a hostage or POW. b/c of that, they can’t act reasonably.
f. Law Enforcement Rule

i. Excessive force in violation of ¢ doesn’t nec = criminal, vic can sue civilly

ii. Sentencing entrapment – if govt agent pushes ∆ to do sth worse that ∆ would have done, ∆ would only be liable for amt ∆ would have done (handled similar to (mistake)

g. Necessity

i. = lesser of two evils.
ii. Old rule – difference from duress is that necessity is choice of evils produced by nature (vs. coercion from another person for duress).
iii. Elements (c/l)
1. ∆ is faced w/ a clear & imminent danger, not one which is debatable or speculative

a) ID who & what would have been affected by the prevented harm

2. ∆ can reas expect that his action will be effective as the direct cause of abating the danger
3. there is no legal alternative which will be effective in abating the danger

4. leg has not acted to preclude the def by a clear & deliberate choice regarding the values at issue

iv. MPC – §3.02

1. is a def even if murder

2. always balance of harm/lesser of two evils

3. but ∆ can’t have been reckless or neg in bringing about situation 

v. OR:

1. balance of harms – desirability of avoiding injury outweights desirability of avoiding conduct that would abate it

2. utilitarian + desirability (like c/l)

3. s/b directly based on morality of the statute, so appears to rule out civil disobedience

vi. Courts hate this def – judges try to keep from juries (likely to be precluded as a matter of law)
1. implicates jury nullification, override legal reqs b/c better not to comply with law – but jury will not be instructed on this
vii. Alternatives – (e.g., shipwreck case) convict, then get pardon/nullification/clemency
viii. Civil disobedience – direct vs. indirect
1. breaking the law you’re protesting, or other law? 
2. e.g., trespass onto military base ≠ to protest the trespass law
3. 9th cir – no indirect civil disobedience def
h. Duress

i. = was wrong, but was forced to do it (coercion, not persuasion)
ii. Elements (c/l):

1. immediate fear of death or serious bodily injury

2. well-grounded fear that the threat will be carried out

3. no reas oppty to escape the threatened harm

4. (not a def to murder)

iii. MPC: §2.09(1)-(2)
1. objective std: coercion must be enough to overcome a ‘person of reas firmness’
2. disallows the def if ∆ “recklessly” placed himself in position where it was probably he would be subjected to duress
3. ok as def to murder
iv. OR: 

1. force has to be of such a nature or degree that it would overcome earnest resistance. 

2. Otherwise same as c/l.

3. ≠ def to murder

v. Federal c/l defense
:
1. immediacy
2. severity
3. objectively justified
4. unavailability of escape
5. (sometimes:) prompt surrender (applies to prison escape cases)
i. Entrapment

i. = government instigation (persuasion, not coercion)

ii. “affording an opportunity” ≠ entrapment

iii. 2 approaches:

1. Predisposition – did this ∆ have a predisposition to commit the crime?

a) Prior record would come in

b) main approach used

c) (Federal standard) 

d) subjective – based on ∆’s particular mental state

e) did govt instigate the offense by persuading an ‘otherwise innocent’ person to commit it, or was this ∆ ‘predisposed’ to commit it & merely responded to oppty afforded by govt

2. Objective – outrageous govt conduct.

a) Don’t look at ∆’s disposition, look at if what govt did shocks the conscious, is inappropriate.

iv. MPC – objective (§2.13)
1. focuses on propriety or impropriety of govt’s ‘persuasion or inducement’
2. arises when govt uses methods that ‘create a substantial risk’ that persons who ‘are not ready to commit the offense’ may be induced to commit it
3. def available regardless of ∆’s predisposition

4. policy – protect against govt overreaching
v. Variations
1. govt supplies a necessary ingredient
a) e.g., US v. Russell (p. 332), undercover agent supplies scarce ingredient for making meth
2. outrageous govt conduct
a) level of govt’s agent in illegal conduct was so high that prosecution of ∆ violates due process
b) did govt violate any federal statute/rule, or commit any crime?
c) Was enterprise already in process/continuing, or sporadic/isolated incident?
j. Consent

i. can make an action that would otherwise be crim into something that ≠ crim
ii. doctrine ≠ objective – constantly being redefined

iii. sometimes consent doesn’t count for policy reasons
iv. Reqs:

1. Voluntarily and freely given (w/o compulsion or duress)
2. Party was legally capable of consenting

3. No fraud was involved in obtaining the consent
k. Insanity 

i. Policy: 

1. balance between determinism & responsibility

2. retribution ≠ apply to insane ∆?

ii. disconnect between criminal & mental health views

iii. 4 variants (many ways to approach this):

1. Cognitive Incapacity: don’t know nature & quality of actions

2. Moral Incapacity: don’t know what you’re doing is wrong

3. Volitional Incapacity (“irresistible impulse”): 

a) starts out as reform of M’n, can add on to the test

b) MPC picks up on it & broadens it

4. Product-of-mental-illness incapacity – Durham test

a) Only the rule in NH 

iv. Traditional (M’Naghten test aka “right-wrong” test)
1. = 1 + 2 of variants above

2. def when ∆ doesn’t know what he is doing is wrong

3. limits to ‘cognitive’ processes – those that affect conscious thinking or knowledge
v. “irresistible impulse” 
1. supplement to M’n
2. excuse – def if ∆’s mental disease “deprived him of will power to resist the insane impulse”
3. unable to ctrl self even if know its wrong
a) balance – law is about holding ∆s resp for their irresponsible behavior
4. problems with this test: [issues with experts?]
5. 17 states + fed today use this 
a) Majority of statues use this or modified version of this
vi. Durham Test
1. acquittal if ∆’s actions were ‘product of a mental disease or defect’
2. Drs like this test a lot – they could tell juries what to do

3. less focus on decisions/knowledge, more on how brain function impacts behavior

4. short-lived – too broad
a) virtually all jdx rejected 
b) ultimately abandoned by circuit that introduced it
5. problems with this test: 
a) causation
b) lack of standard by which to measure competency of ∆
 (usurps jury function when experts testify that ∆ suffered from mental disease or defect)
vii. MPC – §4.01 (aka the ALI test)

1. Def if ∆ “lacks substantial capacity” to 

a) “appreciate the wrongfulness of the conduct, or 

b) “conform his conduct” to req’s of the law

2. Problems with this test:

a) heavy BOP on Π

b) too nuanced

3. Draws on M’n but adds more

4. Followed by 14 states

a) initially popular but many states moved away from this test after Hinkley
viii. Other reforms

1. some states have abolished insanity as a defense. ∆ can get treatment but does not affect sentence.

2. “guilty but mentally ill” – ∆ gets treatment + confinement, an excuse but not a justification

ix. Procedural limits

1. BOP – ∆ presumed sane

a) many jdx make insanity a affirmative def (∆ has to raise & prove it)

2. SC approved law that reqs ∆ to prove BRD

3. many jdx require pre-trial notice of def

x. Commitment of insanity acquittees

1. may be longer or shorter than time would be incarcerated if convicted

2. DP requires that commitment must be ended once ∆ “has regained his sanity or is no longer a danger to himself or society”

xi. Sexually violent predators:

1. SC upheld holding commitment of sexually violent ∆s for pds longer than crim sentences even in absence of mental defect

2. State has to prove some degree of lack of ctrl on the part of the ∆ over his sexual conduct

xii. Incompetence to stand trial

1. constitutional req. that ∆ needs to be able to consult his lawyer w/ “reas degree of rational understanding” of what the crim trial process means

2. DP allows ∆ to be req’d to show lack of competency by preponderance of ev (but not higher)

3. result:

a) suspension (perhaps indefinitely) or trial, &

b) commitment

4. risk that ∆ will spend more time in institution than would in prison if convicted

5. Forcible medication: ok under proper conditions but not okay indefinitely if no hope of restoration to sanity

l. Diminished Capacity

i. “Diminished capacity” or “diminished responsibility” = under influence of mental illness or developmental disability that falls short of insanity tests. 

ii. Can be partial defense to M, resulting in MS verdict.

iii. Controversial def

1. true def?

2. some states don’t allow

3. sometimes = failure of proof

4. sometimes = separate def

iv. can negate specific intent – but if not a specific intent crime, don’t let the def in

m. Intoxication

i. Involuntary: broad def at c/l
1. results from:

a) taking an intox subs w/o knowledge of its nature, 
b) under direct duress imposed by another, or 
c) pursuance to medical advice while unaware of the intox effects

ii. Voluntary: not much of a def
iii. Traditional Rule: 
1. cannot excuse general intent crimes (e.g., M or A) but 
2. may excuse or reduce the grade of specific intent crimes (e.g. A w/ intent to commit M)
iv. Usu. used as a failure of proof def
1. negates the mental element of an offense (e.g., intent or knowledge; premeditation or deliberation)
2. sometimes substituted for the mental state req.

v. MPC (§2.08)

1. ≠ def unless it negatives an element of the offense

2. special rule for recklessness – if unaware of risk b/c voluntarily intox (would have been aware had you not been intox), then not a def

vi. OR follows MPC almost exactly

n. Mistake (of Fact)
i. Rule (c/l):

1. if specific intent crime, = mistake of fact def b/c it negatives specific intent (failure of proof def)

a) can be totally unreasonable if it is your belief (subjectively)

b) but jury has to believe ∆’s story is credible

2. if ≠ specific intent crime, mistake of fact applies if its reasonable (= a true def)

ii. MPC: §2.04(1)-(2)
1. def if it negatives a material mens rea element
2. completely subjective, no reasonableness std
3. not a complete def if you would still be guilty of sth but for the mistake (e.g., qty of drugs)
4. = a failure of proof theory, not a “defense”

iii. Exceptions

1. strict liability rules

2. moral wrong doctrine – don’t care about mistake b/c action is morally/inherently wrong (though in tension with legality principle)

3. legal wrong doctrine – if what you thought what you were doing was wrong but it was a different crime (maybe s/b guilty of lesser crime at best)

o. Mistake of Law

i. Is ∆ acting in good faith? (or just looking for a loophole)

1. ‘only a def for the virtuous’

2. Want ppl to know the law, but not to look for loopholes to construe in their favor

3. If acting in good faith, a person may not want to approve the legal limits

4. Can prove good faith by being ignorant!

ii. MPC – § 2.04(3)

iii. Relying upon stmt of law provided by someone

1. Rule: if given by public officer or body charged by law w/ resp for determining permissible conduct w/ respect to offense at issue, then ok to rely on it

2. Authority important

a) Indirect (derivative) reliance is problematic (e.g., church’s statement as to what the AG’s statement was)

b) Relying on incorrect stmt only reasonable the first time (when issue of 1st impression) – after that, its known that its not ok

3. = due process def. 

a) Sliding scale – under the circs, could you reas believe the person had authority?
b) Watch out for loopholers.

4. Policy – incentives to know correct law

5. Bad faith issues:

a) conflicting opinions

b) deliberately pushing to use opinion as tool to legitimize conduct – balance reasonableness w/ willfulness

6. Variations:

a) TX – requires written statement

b) VA – requires actual authority

X. sentencing

a. Philosophical Bases

i. Utilitarianism: punishment as a tool to maximize social welfare
1. tests rightness by good results
2. Consequentialism – ethics of producing good results
3. founder – Bentham
ii. Kantianism: punishment is about just deserts, about right conduct
1. tests rightness by intrinsic justice
2. Deontology – emphasizes justice, rightness/wrongness of actions
b. Rationales for punishment

i. Deterrence: utilitarian

1. to create incentives that will motivate would-be offenders not to engage in crime

2. Use ∆ to achieve social good.

3. to work, has to be public, credible (∆ must think he will be captured, & if captured, punished as threatened)

4. Types:

a) Specific: dissuade ∆ from acting again

b) General: dissuade public using ∆ as an example

ii. Incapacitation: utilitarian

1. protect public by physical removal of ∆ from society

2. to restrain dangerous or repeat offenders so that they cannot commit crimes even if they are not deterred

3. Practically, what we do today. Resigned approach to punishment.

4. Criticism – ppl in jail longer than necessary.

5. A matter of managing risks.

iii. Rehabilitation: utilitarian

1. to reform the offender & channel the offender into lawful pursuits

2. standard take – nothing works.

3. but, used a lot: parole, probation

iv. Retributive justice: Kantian

1. to impose a sentence that corresponds to the offender’s just deserts.

2. “right to be punished” – punishment is no more or less than what is deserved; not used to send a message. 

v. Hybrid

1. most approaches are hybrid. 

2. 3 reasons:

a) Hard to be just 1

b) Lawyers want many arguments

c) Politics

3. OR = hybrid

c. Sentencing Considerations

i. Foundations
1. need a theory of value of lives of vics. (assumed by Kant)

2. what is social welfare?

3. what’s blameworthy?

4. how do Kantians know whats ‘right’?

ii. Certainty vs. Predictability

1. Posner: factors in calculus = certainty vs. severity. If low certainty of deterrence, bump up punishment.

2. punishment needs to be certain if society is just (Kant)

3. Predictability – can we know in advance what appropriate sentence is? Can we know result? (in deterrence, reach, etc.) + moral balance

iii. Proportionality – making punishment fit

1. util: fit is matching punishment to desired conseq

2. kant: punishment should fit the crime

iv. Consistency – should like crimes be punished alike?

1. util: depends. Bentham’s 14 factors (p. 441)

2. kant: yes, but different ppl might have different obligations.

v. Bentham – teaching a moral lesson.

d. Expressive theories:

i. Punishment s/b tailored b/c of expressive potential

ii. Who gets punished shows our values

iii. Descriptive component

iv. Mixed messages.

v. Hard to ctrl what messages are sent though.

vi. Expressive content of state action is likely debatable.

vii. Feinberg (p. 459) – 

1. attitudes express authoritative disavowal of criminal act
2. symbolic refusal to acquiesce to horrible conduct
3. vindication of the rule of law – the law counts, it must be respected

4. absolution of the accuser – believe the accuser, not ∆

viii. Other messages:

1. shows who has power

2. what interests count as a matter of law

ix. Hampton – value theory

1. How we punish shows how we value the victim

2. When we punish more leniently, we don’t value the vic interests

3. (written in context of rape law)

x. Shaming sanctions. Appropriate? Could lead to harassment; wrongful convictions.

e. Restorative Justice

i. no one knows what it is – varied – but that’s a good thing, can appeal to everyone

ii. Usually community based; restitution, rehab

iii. Goal: recognized criminality of conduct

iv. Includes sth for the vic – restitution, apology, etc.

v. Depending on how implemented, can place much pressure on ∆

vi. Have to be good candidate – e.g., if protest innocence, won’t work

vii. Problems: 

1. Inconsistency

2. pressure to waive rights

3. coercive state process

4. reinforcement of social hierarchies

f. Preventative Sentencing

i. Once ∆ has done sth bad, manage lives so they are less risky
ii. Discretionary – before crime, not after
g. ¢ limits on non-capital sentencing

i. Equal protection: a criminal sentence violates EP clause only if it reflects disparate treatment of similarly situated ∆s lacking any rational basis
ii. Courts broadly defer to leg in sentencing policy
iii. Intentional discrim vs. disparate impact – higher sentence for lesser crime may get reviewed
iv. 8th amend:  cruel & unusual punishment ()
1. Harmelin – 4 principles:
a) Primacy of legislature
b) Variety of legit penological schemes
c) Nature of federal sys
d) Req that proportionality review be guided by objective factors
e) inform a final factor: 
i) 8th amend does not req strict proportionality between crime & sentence; only forbids extreme sentences that are grossly disproportionate to the crime
2. Ewing v. CA : look at length of prison term in real time; the sentence-triggering crim conduct; ∆’s criminal history
h. Sentencing Options (* cover majority of sentences)
i. Probation*

1. most 1st offenders will not be incarcerated

2. ∆ gets sentenced, shamed (id’ed as criminal), but practical issue – not enough beds

3. “community corrections”

4. 2 ways:

a) Suspended execution – sentenced to X years, but wont be imposed unless ∆ violates probation

b) Suspended imposition – put on probation w/o sentence. If violate, will then have hearing re what = sentence.

5. eligibility:  review whether it was an ‘abuse of discretion’ that ‘exceeds all bounds of reason’ (very deferential to trial court)

ii. Fines & Restitution

1. both are similar – fine goes to state, restitution to vic

2. but – incentive created for police to get ppl fined (e.g., speed traps)

3. inequitable, unlike prison - $10k for one ∆ c/b significant vs. executive. Scale to worth of ∆?

4. note – if ∆ has dependents, taking $ from ∆ affects then (as does incarceration…)

iii. Diversion

1. not charging for pd of time to see what happens (e.g., stay clean)

2. 2nd time, could face both charges

iv. Community service

v. Incarceration*

1. last resort? Increasing rates…

2. disparate impact on racial minorities

3. considerations: what prison (location, level)

4. 3 strikes laws – incapacitation + general deterrence

a) but – cruel & unusual?

b) Kantian – would oppose b/c punishment is in excess of what is req’d for this crime
c) Deterrence – would argue that might deter felons from even minor crimes

d) Over-incapacitation – not all 3x felons will continue to commit future crimes

e) Economic cost

vi. Parole

1. hearings w/ parole board: earn through good behavior, other reasons (e.g., getting degree), accept responsibility
2. but – crowded prisons, may have to parole ppl to make space for new ppl
vii. Civil forfeiture – can be very punitive.
i. Special Procedures

i. For all procedures below, lose crim court protections – some DP, stds, but not a lot

ii. Probation/parole revocation:

1. ∆ has DP rights, but no entitlement to crim process (e.g. proof BRD; trial)

2. can have prepond of ev stds; allow in hearsay

3. if allowed in too much process, then removes benefits of alternate system – just follow incarceration process instead

iii. sentencing hearings:

1. hearsay admissible, as is other stuff that ≠ admissible at trial

iv. Clemency – most standardless of the procedures. Sovereign act of mercy, but outside rules of law.
j. Determinate vs. indeterminate sentencing regimes 

i. USSG

1. form of admin law, updated by US sentencing commission

2. upward & downward departures ok if:

a) sth guidelines don’t take into account

b) downward departure for subst assistance by ∆ (Π must request)

3. Increases by judge beyond what jury finds not allowed

a) Any fact that increased the potential max sentence must be found by the jury BRD (Apprendi v. NJ – p. 499)
4. no longer mandatory, but advisory. 

a) Find level, then decide what to impose.

b) s/b reas rel btwn actual sentence & guideline sentence

c) most w/in range, but disparity increasing

ii. Other sentencing issues: from news: Π can’t tell jury to ‘send a message to community’ in asking for sentence for ∆ - sentence has to be tied to conduct, not punishment w/o regard to conduct

k. Death Penalty

i. Furman: death is different; special procedures, considerations, rules. 

1. Departs from discretionary sentencing w/ few standards, no arbitrary imposition allowed.

ii. Gregg: no mandatory DP allowed; not attuned enough to indiv circs

iii. “evolving stds of decency” 

1. tradition doesn’t control

2. 8th amend std (vs. proportionality std in other sentencing)

3. ¢ changes over time… but 1-way ratchet (more prog, decent as we go)

a) juveniles + mentally retarded – ok then not okay. 
b) SC looks at changes in how many states allow it.

c) Int’l component – evolving stds in US or ROW?

4. How far can we evolve? 
a) Textual stumbling block – DP clause mentions ‘life, liberty v happiness’, so taking life is contemplated by ¢

iv. Post-Gregg:

1. ag. factors must be specific & limited & set forth (can’t just tell jury ‘was this bad enough’ – have to guide them in their finding of aggravation)

2. why is this crime more heinous, serious, threatening

3. mitigating ev – few restraints on what jury can take into account

4. ltd to crimes resulting in death of someone – nothing less than murder (accomplice ok)

v. Process:

1. charged w/ ag murder 

a) (multiple death, robbery, particularly awful, ∆ is dangerous/repeat)

b) Long list (16+) in fed statute re: ag factors

2. if convicted, 2nd hearing w/ same jury

3. balance ag + mitigating factors

4. (issue of taking resp vs. protesting innocence)

vi. ‘Death row phenomenon’ – cruel & unusual to keep on death row for long time?

vii. Example statute – TX

1. Look to future dangerousness (prior record…)

2. If accomplice, = direct cause of death?

3. Taking all ev into account, sufficient mitigating circs to warrant life?

XI. Preparatory crimes & complicity

a. Attempt Crimes
i. Aka ‘inchoate crimes’
ii. Generally:

1. Clear majority rule (c/l):

a) only attempt liability for specific intent crimes

b) if only reckless, can’t = attempted M (M reqs knowledge or purpose MR)
2. (intent to commit neg crimes is logically impossible)
3. “purpose” c/b translated to “intent” in some states
4. specific intent crime (intent to complete the crime)
iii. MPC – § 5.01 “Criminal Attempt” 

1. Culpability required for the crime and
2. 1 of the following:

a) Purposefully → engages in conduct that would = crime if the circs were as ∆ believed them to be
b) When causing a particular result is an element of the crime, ∆ does or omits to do sth w/ purpose of causing result or belief that it will cause result

c) * purposely does sth that, under circs ∆ believes to be,  = substantial step towards completion of the crime (main piece of the provision)

i) List of what can = sub step 

ii) (most states adopt sub step but not examples – too broad)
iv. OR: § 161.405 → specific intent and has subt step clause from MPC

1. “Attempt” described. (1) A person is guilty of an attempt to commit a crime when the person intentionally engages in conduct which constitutes a substantial step toward commission of the crime.

v. “purpose” c/b translated to ‘intent’ in some states

vi. ‘subs step’ = one of most influential provisions of MPC

1. but states have not adopted the part about what subt step means. (examples push it to a broad rule – uneasiness with examples)

vii. Actus Reus 

1. → distinction btwn prep & attempt 
2. tests on p. 537. (none are widely accepted)

3. 2 approaches:

a) Subs step (MPC)

i) look at what has been done
ii) (very influential)

iii) Federal = sub step jdx

iv) Need concrete manifestation of getting close to committing crime

b) c/l: dangerous proximity

i) has act come close enough to committing the crime?

ii) look at what remains to be done
c) combination – in practice, distinction btwn MPC sub step & c/l may not be clear

i) US v. Williamson
1) ∆ tried to find vic but was intercepted. 

2) But, didn’t know where vic actually was.

ii) when is the ‘attempt’ complete?

1) Intervention of 3P – do we know ∆ would have committed the crime? Would he have cooled down? Quit/given up?

2) Don’t convict for thinking bad things, only for doing bad things

viii. Key – when is ‘attempt’ ‘complete’?
1. don’t convict for thinking bad things, only doing bad things

ix. Intervention of 3P

1. do we know ∆ would have committed the crime? 

2. What if he cooled down?

3. Would have quit/given up?

x. Main Test: 

1. MPC subs step (incl OR)

2. in practice, distinctions btwn MPC & c/l may not be clear

xi. Sentencing: OR – reduce 1 level, e.g., class A felony if completed, class B if only attempted

xii. Impossibility as Negating Attempt
1. 4 ways:
a) ‘true’ legal impos 
i) → the thing ∆ is doing ≠ crime
ii) (these claims almost always negate attempt liability)
iii) e.g., A goes fishing, & believes it is illegal to do so. It’s not. A can’t be charged.
b) Factual impossibility

i) Would = a crime if facts were as ∆ thought they were… but they weren’t
ii) e.g., A tries to rob B. B has no money. Still attempted robbery.
iii) (could still be guilty)
c) ‘Hybrid’ or ‘false’ legal impossibility
i) Try to turn b) into a)
ii) Sometimes accepted
iii) E.g., someone has painted yellow on curbs to free up parking. ∆ parks there thinking he is committing a crime, but can’t commit it b/c not a true yellow zone 
d) <skipped inherent imposs – e.g., pin in voodoo doll>
2. OR – same as MPC. tries to get rid of imposs – Imposs ≠ def where conduct would = crime if circs were as ∆ believed them to be
3. Note – dealing with crimes that were not completed. If Π can show you tried, ∆ has to argue (1) renunciation (somewhat hard) or (2) imposs

4. case: People v. Thousand: 44yo chatting w/ “16 yo” - 
xiii. Basic defenses to attempt liability:
1. Renunciation
a) c/l: no renunciation allows
b) MPC: 
i) affirm def to attempt if ‘circs manifesting a complete & voluntary renunciation’
ii) ≠ “voluntary” if motivated  by circs that increase probability of detection or apprehension or make it more difficult to accomplish the purpose
iii) Not “complete” if motivated by decision to postpone or trx to another similar objective or vic
2. imposs

b. Solicitation

i. (Consists of conseling, inciting, and inducing another person to commit a crime, w/ the intention of procuring its commission.
ii. Generally:
1. ≠ an attempt crime! – need purpose for having someone do X, not just want result X
2. specific intent crime (intent to have the person solicited commit the crime)

3. offense is completed at the time the solicitation is made.
4. truly an inchoate crime – can only be charged if crime doesn’t happen 
a) (if it does, conspiracy + accomplice liability)
b) would merge into substantive crime if it happens
5. corroboration issue. good use of resources to take to trial? If no corroboration, = problematic
iii. Law:

1. c/l offense, was often uncodified

2. MPC (many states, incl OR): § 5.02(1)
a) MR: mental state of purpose of promoting or facilitating commission of a crime
b) AR: the solicitation = the words, command, request or encourage another to commit the crime
iv. Thinking out loud/expressing frustration, or solicitation. “Mere words” enough?
1. Maybe, but risk punishing ppl for sth that hasn’t ripened into crim behavior
2. Need purpose for having someone do X, not just want result X 
3. Look @ status of person saying words (e.g., king to knights)
4. Problem of interpretation of words 
a) what are you trying to have happen; 
b) can Π prove it; 
c) did it happen?
5. 1st amendment issue (to a point)
6. Corroboration issue.
a) Good use of resources to take to trial? If no corroboration, problematic.
b) e.g., Claxton v. State (p. 553) – woman wanted to kill bf, made 2 efforts to find someone to do it, so Π had corroboration
v. Exceptions
1. ≠ solicitation if you use an innocent person to do sth via a trick (e.g., tell valet ‘bring me my rolls royce’)

2. ≠ solicitation to propose to have sex w/ a minor: would not be a crime for the minor to have sex w/ the adult, solicitation reqs asking someone to do sth criminal (People v. Thousand)
vi. Defenses
1. impossibility ≠ def
2. withdrawal / renunciation ≠ def
vii. ‘mere words’ enough? Maybe, but…
1. risk of punishing ppl for sth that hasn’t ripened into criminal behavior
2. Thinking out loud/expressing frustration… or solicitation?
a) look at status of person saying it
b) (e.g., King to knights)
3. problem of interpretation of words – what are you trying to have happen?
a) Can Π prove it?
b) Did it happen at all? Or just loose language.
c) 1st amendment issue, to a point.
c. Conspiracy

i. Generally:

1. = crime of agreeing w/ others to engage in criminal conduct

2. in some jdx, agmt itself is all Π needs to convict, even if never attempted or carried out
3. specific intent crime (intent to have the crime completed)
4. Pinkerton: member of conspiracy liable for any reas anticipated conduct done by conspiracy. Huge potential liability.

5. once formed, continues until objectives are achieved or abandoned

ii. Wharton’s Rule: 

1. ( Rule: No crime of conspiracy unless more parties participate in the agmt than are necessary for the crime.

2. presumption that you can’t charge conspiracy when it = type of offense that reqs 2+ ppl – e.g., adultery, bigamy, deuling

3. would result in overkill

4. “no conspiracy btwn necessary parties”

5.  (OR rejects the rule. Not always followed elsewhere.)

iii. Elements

1. plurality

a) unilateral – you can be the only conspirator (your co-conspirator can be an undercover cop)
i) OR is unilateral
b) bilateral – need 2+ criminals (your co-conspirator must also be a bad guy)
i) (need meeting of the minds)

c) Trend = unilateral (facilitates stings; just as bad either way)
2. agreement
3. Need 2 kinds of intention (both req’d):

a) intent to agree w/ someone else (can be inferred from conduct)
b) intent to promote/accomplish objective (must be established for each ∆)
4. Most jdx + MPC have added overt act req – by any of the conspirators
a) e.g., go to gun shop to buy rifle to kill someone who is target of conspiracy
b) (less than what’s needed for attempt – less than a ‘subs step’)
c) Helps prove intent to promote/accomplish crime
iv. Once formed, continues until objectives are achieved or abandoned

1. abandonment = no one acts to further goals of consip after SOL runs – hard to get out once you’re in

2. if no longer actively participating, still liable if conspiracy itself is still ongoing

v. Getting out

1. Renunciation

a) Generally, once you’re in, you’re in (b/c the point is that its bad to agree to engage in crime in the first place)

b) c/l: requires affirm action +  have to thwart the conspiracy

i) put self at risk by thwarting it yourself, or go to authorities

c) MPC: defense if tell co-conspirators that you’re getting out, or can tell police. Renounce & prevent accomplishment of objectives

2. Abandonment

a) no one acts to further goals of conspiracy after SOL runs

b) hard to get out once you’re in

c) if no longer actively participating, still liable if conspiracy itself is still ongoing

d) cover-up exception:

i) subsidiary conspiracy to cover up parent conspiracy may be never-ending

ii) Π tries to use to get around SOL, courts usually reject liability in this case
e) put self @ risk by thwarting yourself or go to authorities
vi. What can you conspire to do?

1. c/l: can be guilty of conspiracy even if legal, but if its ‘wrong’ (in tension with legality principles)

2. MPC (§5.03) + all/most states: req objective to be criminal

3. OR: must be felony or class A misdemeanor

vii. In some jdx, agmt itself is all you need to convict of conspiracy, even if never attempted or carried out
viii. MR reqs: 
1. purpose vs. knowledge important
2. giving advice + arranging introduction = conspiracy. Taking steps to accomplish objectives.
3. line drawing is hard – when acting w/ knowledge vs. when are you promoting the crime
4. consider closeness to ordinary market dealing – e.g., charging more to cover risk
a) driving a hard bargain b/c know will be engaged in crim behavior, or just risk premium?
b) Would conviction further deter crime, or raise cost of doing legit biz?
c) Look to see if overreaching for ∆’s level of involvement (e.g., renting trailer for 1 day as part of large meth ring)
5. does behavior aid commission of crime with knowledge, or with purpose?
a) Can infer purpose from knowledge
ix. Merger:

1. @ c/l, merges with completed offense

2. MPC + most states: 

a) no general merger rule, so can be convicted of conspiracy & offense

b) but – in MPC (& OR) can only be charged w/ 1 inchoate crime (e.g., attempt, conspiracy…)

3. OR: has merger rule (by statute)

x. Cases:

1. People v. Lauria: ∆ provided phone services used by prostitutes. 

a) ≠ conspiracy b/c no purpose to commit crime

b) (purpose & knowledge important)

2. People v. Roy: introductions. Taking steps to promote specific objectives.

3. US v. Lawrence: meth to be cooked in trailer, ∆ backs out.

a) ∆ knows what they’ll do. Takes steps (plastic on floor). Promoting?

b) Would conviction further deter crime, or would it raise the cost of doing legitimate business?

c) Here, ≠ appropriate to pull ∆ into conspiracy – over reaching for his level of involvement.

d) Issue – separate (a) behavior that aids commission of crime w/ knowledge that crime is taking place [not conspiracy], from (b) behavior that  aids commission of crime w/ purpose of aiding the crime [conspiracy]. 

i) Can infer purpose from knowledge – if enough relationship & facts are bad enough, may be enough for conspiracy.
xi. Pinkerton liability – boundaries of co-conspirator liability
1. ( a member of a conspiracy is criminally liable for the acts of the other members of the conspiracy if those acts are:
a) w/in the scope of the conspiracy, or

b) foreseeable consequences of the conspiracy
2. co-consp liable for substantive crimes of other conspirators
3. Burden effectively on ∆ to get out from this liability (need explanation, argument…)

4. Scope/how defined is crucial (how Π charges it) – much power in Π

xii. Exceptions to Pinkerton liability:

1. If crime ≠ in furtherance of conspiracy

2. ≠ w/in scope of the conspiracy

3. ≠ reasonably foreseeable as necessary or natural consequence
xiii. Types of conspiracies/conspirators:

1. chain → 

a) series of agmts, all of which are part of larger scheme in which all the parities of the subKs are interested. 

b) subKs are ‘links’ in the overall ‘chain’
2. wheel & spoke → 

a) one person may enter into subagmts, each involving different persons. 

b) One common member. 

c) If the subKs are reasonably indep of each other, then = independent conspiracies (members of 1 spoke are not members of other spokes)
d. Accomplice Liability w/o Conspiracy

i. c/l:

1. types:

a) principal in 1st deg ← perpetrators

b) principal in 2nd deg ← there but not the perps (aid/command/encourage)
c) accessory before the fact ← mastermind, assistant (aid/abet/encourage)
d) accessory after the fact ← harbor criminal, etc.

2. Accessories can’t be convicted if principals can’t

3. Levels = way of avoiding felony (capital crimes). But, once DP gone, rule seems less useful, so almost no one uses this anymore (but the terms are still out there)

ii. modern law (MPC + 18 USC §2)

1. all except accessories after the fact are treated the same

2. so, if one acquitted, others can still be convicted

a) why? Juries have many reasons for results

iii. Aiding/abetting 
1. under federal law (18 USC §2) – elements (p. 581)

a) knowledge

b) willing facilitation

2. MPC

a) Intent must = purpose (more than knowledge!) of facilitating
b) The act (can be unsuccessful)

3. What if aid = ineffectual or only an attempt? Still liable per MPC + more statutes. (e.g., honk horn, but not heard)
iv. Cases/hypos
1. Hoseton – “keeping lookout”, nothing more, = aidor/abettor? Not guilty.

a) MR req – no intention, just there

b) AR – not doing anything, just present at scene. “mere presence” is not enough, need more
2. Drug dealer gives map to other dealer’s house. Just being helpful? Sweeping too close to innocent conduct?
a) Intent to aid
b) Enablement
c) (potential entrapment issue)
3. Rivera v. State – 2 perps shoot/stab vic. Conspirators?
a) No prearrangement
b) Core of aid+abet is acting with shared purpose w/o working it out ahead of time
c) Aider/abettors also often conspirators – rare to have a&a w/o consp
XII. EXAMPLEs
Attempted M: 
· Criminal attempted consists of 2 elements: (i) specific intent to cause a result that would be a crime, (ii) an act beyond mere prep.

· Intent: intended to X, and no legally recognized justification, excuse or mitigation 

· Act: whether = beyond mere prep depends

· Mpc: reqs that act = subt step towards commission.

· Def? Mistake as to lethality ≠ def – only have to show apparent ability to carry out plan – if reas person in ∆’s shoes thought would kill vic, crime of attempted M would be complete anyway
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