ENTERTAINMENT LAW OUTLINE
1. Contract formation in entertainment law

a. Three variations of contracts in:

i. Oral discussions only,

ii. Unsigned writing or writings,

iii. Signed short writing—deal memo on letter of intent

1. Deal memo—letter of intent documenting the material terms of an oral agreement

2. When will courts enforce deal memos?—when they are executed, contain definite language about material provisions.  BUT,

a. Deal memos often based on many different recollections;

3. Courts do not want to write K parties have not made

4. How do we decide if parties reached an agreement? (Basinger)

a. Behavior following agreement;

b. Δ’s former behavior (look to other Ks, other activities);

c. Look for partial performance;

d. Bad faith in ignoring K?;

e. Look for Statute of Frauds problems (personal service Ks not performable w/in one year need to be written)

b. Entertainment industry financed by the few products that are successful

i. Contracts reflect high risk of uncertainty

ii. Entertainment contracts do not follow typical contract formation process

c. Promissory estoppel—promisor reasonably expects to induce promisee’s action/forbearance and injustice can only be avoided by enforcement of K (reasonable reliance)

d. Preventive methods to avoid K formation problems:

i. Get K in writing AND signed;

ii. State specifically that writing is binding;

iii. Detail—particularly bargained terms (compensation, description of work, time period);

iv. If possible, cross reference to previous deals;

v. Consider procedure/formula for issues to be agreed upon later;

vi. Consider simpler, shorter form type K in lieu of long one;

vii. Use recitals re:  intent and reliance (“we understand this to be a K”)

e. Definiteness—disagreement on meaning of terms

i. K must be definite enough to determine there was a breach

ii. How to fix definiteness problems?

1. Best efforts clauses—essential is a set of guidelines against which best efforts clauses may be measured and provision requiring ADR

2. Include period of exclusive negotiations (but disinterested party may go through the motions until period is over

3. Right of first refusal (may be like specific performance in certain instances)

f. Consideration/Mutuality—bilateral Ks (promise for promise), no consideration if one party makes illusory promise

i. Principle functions served by consideration requirement:

1. provides court w/ objective evidence of parties’ intent;

2. parties will act more carefully if they know their consideration will make promises enforceable

ii. Reverse of definiteness—good faith clause is enough to find a K, but not enough to establish a remedy

g. Newell says, “Just b/c you have the upper hand doesn’t mean you should force leverage.”  Lesson—don’t get too greedy, approach adhesion

h. Newell says, “It’s important to be dull in K and legislative drafting.”  Lesson—prevents “there’s a reason this was stated differently.”

2. Capacity to Contract

a. Infancy/incapacity

i. Arbitrary age—18;

1. infant has power to disaffirm

a. infant not liable on K;

b. liable in quasi-K for necessaries;

c. Infant must restore goods in possession (and maybe depreciation)

2. usually some remedy, in necessaries, to party contracting w/disaffirming minor in 

3. After majority, infant may ratify

4. Minors cannot use right to disaffirm to gain an advantage

ii. Entertainment states (CA & NY) have special statutory schemes that provide for judicial approval of minors.  If there’s judicial approval, minor cannot disaffirm

1. in CA—optional procedure for which either party can petition the court

3. Duration

a. No prohibition on long Ks under common law.  Especially important in music industry (artists receive advances/royalties in exchange for exclusive right to distribute recording and procurement of copyright ownership to music)

i. Attractive to labels but not to talent (power/money v. talent)

1. Label only commits for a limited time/#of albums, BUT

2. keeps option to renew K for longer

3. Artist unconditionally commits for as long as option period

a. 18-20 mos. to produce an album x 8-10 albums

ii. General unconscionability argument is an unsuccessful challenge although new artists often receive very unbalanced Ks (little developed case law, most end up being settled)

iii. Public policy/Restraint of trade argument

1. CA legislation limits duration of employment/personal service Ks to 7 years.  Can’t circumvent 7-year limit, but can re-negotiate an new term and a new K

4. Entertainment Contract Obligations

a. Performer/Author obligations.  When interpreting obligations under a K, courts are supposed to put themselves in the shoes of the parties at the time the K was made.  Look at course of performance, relationship between parties, general trade usage.  Court will also interpret it against the drafting party.

5. Morals Clauses

a. Clauses designed to protect the studios reputation

b. What if we want to employ Robert Downey Jr.?  Identify concerns and tailor provisions to specific concerns.

i. Insurance;

ii. Time schedule;

iii. Physical condition

6. Non-compete Clauses

a. Restrict performer’s ability to work for a particular industry or produce works of the same type following a fixed time following termination of K

i. Limited b/c of concerns w/restraint of trade;

ii. Generally, employer may include non-compete agreement only if ancillary to independent agreement (i.e. sale of business);

iii. Clause must be specifically related to tangible interest AND must not be overbroad

iv. Limited in geography and time

v. Court determines if new and old projects are too similar and compete for profits

7. Studio-Publisher Obligations

a. Satisfactory product (author produces something of satisfactory quality to publisher)

i. Author obligated to deliver suitable manuscript and publisher obligated to pay royalties/advances do marketing

ii. Publisher must meet standard of honest dissatisfaction if it believes the book is unacceptable

1. subjective standard—not reasonable, only honest dissatisfaction

2. writer would have to show dishonesty on part of the publisher

b. Newell says, “Publisher should give written reasons why they don’t like a manuscript and give time/opportunity to revise.”  Lesson—protects publisher from dishonesty claims.”

i. Show good faith:

1. communicate w/author and give some kind of feedback;

2. make suggestions re:  how to fix the problem;

3. give author opportunity to correct the problem;

4. be careful—be overly nice or complimentary resulting in false hope can be dangerous later

8. Best Promotional Efforts

a. A work needs to be sufficiently promoted to make buying public aware of it, but publisher wants to limit commitment to do some promoting, not to any specified degree

i. Courts have read into such contracts an implied obligation of good faith on the part of the publisher

ii. Exclusivity (book has obligation) in getting the book to the public implies obligation of reasonable efforts

9. Royalties

a. Movies

i. Studios have a ‘rolling break even point’ as studio deducts from all incoming film revenues an elaborate set of fees and expenses

ii. Net v. gross profits

1. normally, high-profile artists can negotiate for gross profits

2. everyone else gets net

b. Music.  Music groups finance the production of their own records (unlike movies or publishing)

i. Label acts as a bank that loans money to performers to make money.  Label expects recoupment through withholding of royalties

ii. Artists do not receive any revenue until royalties account for money advanced

c. Entitlements to payments

i. Owners of intellectual property have certain rights (right to reproduction, create derivative works, distribute copies, publicly perform work)

10. Entertainment Contract Remedies and Liabilities

a. Two major categories for remedies:

i. Equitable remedies (injunctions, specific performance)

ii. Damages (must mitigate damages)

11. Injunctive Enforcement of Personal Service Contracts

a. General Equity Doctrine

i. Entertainment corporations rely on equitable remedies to prevent artists from evading contractual obligations

1. monetary damages difficult to prove;

2. turn to ‘negative injunctions’ when monetary damages are inadequate;

3. issue of ‘double injury’—company doesn’t get performance, AND loses artist to another company

ii. K’s to perform personal services are not to be specifically enforced

1. court will not compel unwilling employee to continue providing services

2. difficult to monitor and enforce compliance of an unwilling party

3. 13th Amendment ban on involuntary servitude

4. negative injunctions not issued against employees where probable result will compel performance involving personal relations, or leave employee w/o means of reasonable living

iii. Courts will issue negative injunctions when

1. services were supposed to be exclusive,

2. services are unique and not readily replaceable, even w/help of monetary damages

3. court will consider company’s motives (trying to get employee back at their company?  Not gonna work)

a. courts will not do indirectly (through negative injunction) what they will not directly do through commanding specific performance

b. if court does issue negative injunction, it must be limited geographically and temporarily

iv. Drafting injunctions

1. express negative covenant

2. provisions re:  uniqueness of services (don’t include uniqueness in all Ks—the word ‘uniqueness’ will lose value)

3. provisions re:  irreparable injury

4. provisions dealing w/restraint of trade issues (limits re:  time, scope of activity, geography)

5. recital re:  investment in talent if applicable

v. When performer refuses to work, company will seek preliminary injunction.  Moving party must demonstrate irreparable harm in the interim AND likelihood of eventual success on the merits

b. California Injunction Legislation—CA Civil Code §3423

i. In order to sustain claim for injunctive relief, a K must:

1. be in writing;

2. encompass unique and extraordinary personal services; AND 

3. guarantee minimum compensation of 6,ooo/year (amount has since changed)

c. §3423 changed in 1993

i. In order to sustain claim for injunctive relief, a K must:

1. guarantee compensation of 9,ooo/year one, 12,ooo/year two, 15,ooo/year 3-7

2. additional amounts must be paid after year four (?) if π seeks injunction

3. overpayments can be carried over to the next year

4. can make lump payment before seeking judgment

5. superstar provision—can get injunctive relief (must make single payment equal to 10x aggregate minimum required in each of the years of the K)

12. Damages for K Breach—What damages are available?

a. Three basic K remedies:

i. Expectancy—focus on putting injured party in as good a position in which position would have put her (forward looking)

1. preferred measure of damages

ii. Reliance—focus on putting injured party back to the beginning (backward looking)

1. compensate for losses, expenditures in reliance on the promise

iii. Restitution—focuses on breaching party, and tries to put breaching party back to the beginning

1. narrower remedy

2. if you can’t get equitable remedy, and can’t prove expectancy, reliance and restitution provide some mechanism for recovery

b. Damages for Performers

i. Damages for emotional distress/damage to reputation n/a for breach of K

1. issues:

a. in entertainment, reputation is more serious matter than other types of employment

b. hard to determine damages

c. rule to not give punitive damages for breach of K

d. no proposition for loss of opportunity to perform

e. need specific injury

f. must show causation

c. Authors and Publishers

d. Entertainer Representation and Regulation

i. Entertainer Representatives

1. Performers often have a variety of forms of representation

a. Business managers—financial side

b. Talent agents—market, find work, for 10%

c. Personal manager—help develop, guide, and enhance career path

d. Attorney—variety of legal work

e. Publicists

2. Functions overlap tremendously

3. Different licensing requirement for each type of representative

ii. State Regulation of Entertainer Representatives

1. NY Employment Agent Regulation:

a. Requires all agents to be licensed (exception for personal manager incidentally seeks employment)

b. Exclusion for business of managing artists where business only incidentally involves seeking employment (exclusion not in CA statute)

2. CA Talent Agencies Act

a. Similar to NY Regulation, except

b. Even incidental employment procurement w/o a license will violate the Act 

c. BUT, there is an exception for a person who works:

i. At the request of, AND

ii. In conjunction w/licensed talent agent

iii. Recording Ks exempt from ‘talent agency’

d. Can personal manager contract around Talent Agencies Act?  NO.  Court will evaluate actions to see if they’re agent-like

e. Issues:

i. Equal Protection Clauses—Act contains exemption from licensing requirement for personal managers that procure recording Ks, but not for other Ks

ii. Vagueness—what is meant by ‘procuring employment?’

iii. Conflict of Interest in Entertainer Representation

1. Two basic problems in this area:

a. One person wearing ‘multiple hats’—representative has financial interest in entities with which artist is dealing

b. Multiple representation—representative works with several parties w/actual or potential conflicts

i. K issues

1. best efforts—exclusive deals or express provisions

2. defenses of unconscionability or undue influence

ii. Fiduciary law—since agents are fiduciaries

1. fiduciary obligations where party entrusts another

a. court may find one party placed confidence in the other

b. find breach of duty=tort remedies=punitives available

iii. Regulations

1. statutory prohibitions on disclosing confidences

a. ABA’s Model Rule 1.7—conflict of interest general rule:

b. Lawyer shan’t represent a client if representation of that client will be directly adverse to another client, unless:

i. Lawyer reasonably believes representation will not adversely affect relationship w/other client; AND

ii. Each client consents after consultation

c. Lawyer shan’t represent a client if representation may be materially limited by lawyer’s responsibilities to another client or 3rd party, or lawyer’s own interests unless:

i. Lawyer reasonably believes representation will not adversely affect relationship w/other client; AND

ii. Each client consents after consultation

2. Attorneys governed by ethical rules

a. Limits on adverse personal interests, and limits on representing adverse clients

b. Even after disclosure and consent, there may still be a conflict

13. Sex and Violence in Entertainment

a. Entertainment and the First Amendment

i. Content neutrality—don’t limit speech solely b/c a listener might disagree/be offended

ii. Actual/Imminent harm—restrictions justified when necessary to prevent actual or imminent harm to an interest of compelling importance

iii. Least restrictive alternative—employ least restrictive available alternative when restricting speech

iv. Vagueness—restrictions should not be so vague that prohibited conduct is not clear

v. Some speech is less protected—commercial, symbolic, obscene

vi. Basic principles of free speech, and various complications—qualifications on these core principles

1. Are some people specially protected?

a. YES.  Especially dealing w/children.  Indecency aimed at children has been more regulated.

2. Are some methods of communication more protected?

a. YES.  FCC can put limits on indecency

b. Radio and TV more highly regulated.  Questions regarding treatment of internet

3. Are some types of restrictions more justifiable than others?

a. YES.  We may be able zone things that we cannot forbid outright (i.e. no porn stores next to schools)

b. Different standards for licenses, permits, denial of funds, or time, place, and manner limitations (as long as limitations are not content related)

b. Entertaining Sex

i. Three part Miller test:

1. Average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient (i.e. morbid, sick, lustful, lewd as opposed to normal, healthy) interest

2. Measured by contemporary community standards, work depicts or describes, in a patently offensive (disgusting) way, sexual conduct specifically defined applicable state

3. SLAPS (serious literary, artistic, political, or scientific) test.  Does the overall work have value?

a. Reasonable person standard

b. Most obscenity now is fought on this level.  First two prongs not that difficult to prove.

ii. Miller test probably only good for prohibiting hardcore pornography 

c. Broadcasts

i. Sometimes they can be regulated heavier than books b/c:

1. broadcasters are licensed—and there are a limited # of licenses

2. unintended victims/invasive technology—harder to shut out

ii. Certain things may need to be aired later at night

iii. Internet is different from broadcasting:

1. Broadcasting

a. Has extensive history of regulation;

b. Broadcasting involves limited signals, AND

c. Broadcasting is more invasive

2. Internet

a. More affirmative steps to access a website than turn on TV/radio

b. Internet constantly available

d. Entertaining Violence

i. Imitating violence:

1. Just b/c music is violent doesn’t mean it causes violence

2. Analysis of duty of care

a. Should there be tort liability for protected speech that was not sufficiently prevented from reaching minors?

b. Except for extreme cases, assume that third parties will not commit intentional criminal acts

c. Don’t want to diminish responsibility of individual who actually committed the act

d. Need foreseeability

e. Πs have to show that Δ owed duty

f. Must be a specifically intended consequence

3. Even if a duty, there is still a 1st Amendment issue

4. Brandenburg test—in order for the gov’t to intervene, the speaker must:

a. Subjectively intend incitement (imminent evil);

b. Use words likely to produce action (imminent action); AND

c. Openly encourage or urge incitement (i.e. suggesting duty to commit a crime)

ii. Types of Harm from Violent Entertainment

1. Glamorize, desensitize                                        
|    -
2. Copycat                                                               
| success
3. Proselytyze                                                          
|   for 
4. Aid & Abet (Soldier of Fortune)                         
|    π
5. How-to-books                                                            \ /  +
14. Entertainment the Public Individual Lives

a. Defamation

i. Elements (prove to succeed as a π)

1. False statement of fact,

2. of and concerning the π,

3. published to at least one other party,

4. injurious to π’s reputation,

5. culpability

a. Public official—actual malice (knowledge of falsity or gross disregard of truth)

b. Private party—negligence but, need actual malice for punitives (private individuals are less able to publicly rebut libelous assertions; private individuals don’t voluntarily expose themselves to risk of damaged reputation)

ii. No dead πs

b. Intentional Infliction of Emotional Distress (hurting π’s feelings)

i. Elements

1. Extreme and outrageous conduct beyond all possible bounds of decency,

2. intent to inflict emotional distress,

3. resulting in serious emotional distress,

4. caused injury equivalent to what a reasonable person would suffer,

5. public figure must show actual malice,

6. many courts only allow if accompanying physical harm

ii. Factors

1. Does not succeed very often

2. Suggestion that the more outrageous the defamation, the safer the Δ is

3. Can’t libel dead people

4. Shouldn’t become a public figure based on the defamation itself

c. Privacy:  Intrusion upon π’s Solitude or Seclusion or into π’s Private Affairs

i. Elements—(least 1st Amendment problems; good for πs)

1. Intentionally,

2. intrudes (physically or otherwise),

3. upon solitude or seclusion of another,

4. conduct is highly offensive to a reasonable person

ii. Privacy invasions are broken into four distinct causes of action:

1. unreasonable intrusion on personal solitude,

2. public disclosure of true but embarrassing facts,

3. presentation of people in a false light in the public eye, 

4. appropriation of one’s name and likeness

iii. Issues

1. Advances in technology

a. For these causes of action, person has to have some reasonable expectation of privacy.  Standard matter, people have no protectable interests in public

b. BUT, w/advances in technology, thinking you are clearly away from people doesn’t work (easier to intrude w/new technology)

2. intrusion by investigative sorts—courts have held there is a constitutional right to broadcast a story, BUT the news gathering methods are still subject to torts and crimes

d. Privacy:  Public Disclosure of Embarrassing Personal Facts—“Just telling’ the truth.” 

i. Elements—(Most 1st Amendment problems; bad for πs) 

1. Public disclosure,

2. matters of π’s private life,

3. highly offensive to a reasonable person,

4. matter publicized is NOT of legitimate public interest (not newsworthy)

ii. Newell says, “Disclosure is dying somewhat a doctrine.”

e. Privacy:  False Light Portrayals (close connection w/defamation)

i. Elements

1. Publicity which places the π in a false light in the public’s eye,

2. highly offensive to a reasonable person,

3. Δ is culpable, actual malice for public figures

ii. Notes

1. How is false light different from reputation?

a. Sensibilities v. reputation (Newell says, “Eeyyhhhh”)

b. False light may be non-disparaging, but nonetheless damaging

2. no dead πs

15. PRIVACY INTERESTS ARE CLASSIC ISSUE SPOTTERS
16. Public Figures under Defamation and Privacy Law

a. If π is a public figure, he has to show actual malice for defamation, IIED, and false light privacy causes of action

i. Court has to determine whether and when someone is a public figure

ii. Determination of a public figure

1. pervasive fame/notoriety, AND

2. voluntarily inject themselves, OR

3. are drawn into public controversy which renders them public figures

iii. Controversial D.C. test, must:

1. isolate and define a public controversy

2. analyze πs role in the controversy

3. false statement is germane to π’s participation in controversy

iv. notes

1. possible for a figure to public as to some facts and private as to others

2. newsworthy is not the same as being a public figure

3. once a public person is a public figure in a matter, they remain so for discussion of that matter

4. some people are ‘libel proof’ (i.e. Mafia associate)

a. some people just have no reputation to maintain

b. Celebrity Publicity Rights

i. Right of publicity provides protection from unauthorized use of celebrity likenesses.  Often referred to as the fourth branch of the privacy tort and embodies a right to control the use of one’s identity for commercial purposes.  Absent commercial exploitation by one side or the other, publicity action is unavailable

ii. Newspaper, magazine, movie, information


|       -
iii. Artwork






| success for 
iv. Merchandise






|        π
v. Advertising





           \ /    +
c. Evolution and Nature of Publicity Rights

i. Highly volatile area; cases are outdated quickly

ii. Shift from harm based tort into a property issue

iii. Issues in this area:

1. when is likeness being used for a commercial purpose?

2. what is meant by personality/persona

iv. Right of publicity test in MLK—appropriation of name/likeness; 

1. is appropriation for commercial value?

2. π identified in appropriation

3. advantage or benefit for the Δ (decreases π’s value)

d. Criminal Celebrities

i. Laws preventing criminals for cashing in (Son of Sam Laws)

1. NY’s law struck down in Simon & Shuster
a. Compelling state interest?  YES.  Compensating victims, preventing criminals to profit from crimes;

b. Statute narrow enough?  NO.  Overbroad.  Applied to any works as long as a crime was mentioned

2. CA’s law okay

a. Work provides narrative detail of crime

3. Notes

a. Trial judge can set conditions eliminating receipt of profits from crime

b. Trial judge has more power to deter ability to profit from crime than legislation

c. Legislation should only seize assets that would compensate victim or render crime unprofitable

e. Celebrity Publicity as a Marketing Vehicle

f. Who Owns Publicity and its Value?

i. Three basic ideas for rights of publicity (common law involved; no consistency from jurisdiction to jurisdiction):

1. Name, face, likeness, voice—standard everywhere

2. Other things protected in some jurisdictions—mannerisms, familiar phrases, identity, characters, evoking images

3. Perpetually expanding

ii. What is the nature of a publicity right?

1. There is descendability of right (doesn’t matter if celebrity used it during lifetime)

17. Elements of Copyright Protection

a. Background, policy, etc.

i. More critical area of law than rights of publicity

1. Rights of publicity are ancillary rights—after someone becomes famous they can make more money w/status

2. Copyright underlies whole scheme—financial implications

3. No copyright, economics will probably not support the entertainment industry

4. Supreme Court ruling—author’s private property rights trump the 1st Amendment rights of someone else to accurately quote the expression

ii. Copyright issues

1. What works are copyrightable?

2. Infringement

3. Fair use

4. Ownership issues

iii. Policy behind copyright protection

1. Original authors and producers can recoup investment; promotes creativity

2. Balancing of Competing Policies:

a. Monopoly:  necessary economic incentive for the creation and dissemination of aesthetic and intellectual works

b. Anti-monopoly:  limits free speech, restricts material for use of prior works to create future works

iv. What works are copyrightable?

1. Originality

a. copyright applies only to original works of authorship in any tangible medium or expression

i. independent creation of new intellectual products; intrinsically different from research and discovery of already-existing facts

ii. copyright assures authors right to original expression, but encourages others to build upon ideas

b. Issues w/originality—range of abstraction

i. Can protect more than just words; can protect major plot ideas

ii. Cannot protect entire idea

c. Notes

i. What IS protected, is the manner of expression, the author’s analysis of interpretation of events, the way he structures his material and facts, choice of words and emphasis he gives to particular developments

ii. Independent creation of new intellectual products; intrinsically different from research and discovery of already-existing facts

iii. Research is not protectable

iv. Relationship between π and Δ=kiss of death for Δs in infringement

2. Fixation

a. Original work must be fixed in a tangible medium of expression

b. Pictures of the Nutcracker play in a book

i. Trial court says no infringement—choreography deals w/movement

ii. Appellate court reverses—proper test is whether allegedly infringing copy was substantially similar to the former

iii. Parties settled

3. Infringement

i. Elements of infringement

ii. Π owns copyright

iii. Π must show Δ copied by direct proof

1. almost always impossible,

2. sometimes Δ admits to copying; OR

iv. Circumstantial evidence through

1. Access,

a. Reasonable possibility:  Δ had opportunity to view,

i. Work sent to particular people (business receipt),

ii. Widespread dissemination; OR

b. Striking similarity

i. Open to debate/split in courts

2. Substantial similarity

a. Related to access

b. Access and substantial similarity have an inverse relationship (more of one, less of another)

v. Burden shifting

1. if π can show access and substantial similarity, burden shifts to Δ to show independent creation

b. Notes

i. Possible to subconsciously infringe

ii. Need more than just conjecture or speculation that someone has heard the music

iii. Check for amount of value added by Δ

iv. How novel/creative is π’s work?

v. Ideas v. expression—more general the second work, less likely there is an infringement

v. Unprotectable Story Parts

1. Only expression of ideas are protected

2. Scenes-A-Faire (throw in to almost every infringement action)

a. Stock scenes—standard in the treatment of a topic

b. Scenes which are indispensable or at least inherent in the treatment of the topic

c. Unprotectable b/c

i. Not original

ii. Just ideas

iii. Hard to show copying

3. Characters

a. General idea that characteristics are not protected apart from copyrighted work in which they appear

b. Some separate protections

i. Visual/cartoon (Mickey Mouse, Bart)

ii. Distinctly delineated expression of the character

iii. Character IS the story being told

b. (Un)Fair Use

i. Elements

1. Purpose and character of use

a. Transformative, commenting, criticizing, parody?

b. Has to do w/question of whether any value is added

2. Nature of copyrighted work (usually pro-π)

a. Is the original work creative

b. Π can almost always show this is a factor

3. Amount and importance of material used

a. Quantitative

b. Qualitative

4. Effect of use upon potential market for copyrighted work and derivatives

a. Do people now buy second work rather than first?

b. A parody so good that it eliminates desire for the original does not satisfy this element

ii. Notes

1. Just b/c use is for commercial purpose does not mean Δ can’t claim fair use

2. Parody

a. Claim the work is somehow about the original song,

b. Invoke in the listener thoughts of the original

3. Economists’ view of fair use—it should effectivate socially desirable transfers which cannot be effectuated through the market.  

a. Could the Δ purchase the desired use through the market?

b. Will transferring control over the use to the Δ serve the public interest?

c. Will allowing the Δ to proceed substantially impair copyright owners’ incentives?

c. Entertainment Innovations and Intellectual Property Rights

i. Copyright law not only gives the author the exclusive right to copy the original, but also the right to creative derivative works, to sell or license use of either the original or the derivative, and to publicly perform or display the works in question (w/general exceptions of recordings)

ii. Fair Use on the Internet

1. Liability for Infringement

a. Direct, copied and not fair use predicate to

b. Contributory infringement

i. Induced, promoted, encouraged, fostered OR

1. Secondary

2. Δ knew

a. Knowledge of specific facts OR

b. Imputed knowledge from sale or device or service which is

i. Not much good for anything else OR

ii. No substantial non-infringing shown OR

iii. Infringing outweighs non-infringing

3. Δ failed to prevent or purge

c. Vicarious infringement

i. Δ knew

ii. Δ profited

iii. Δ turned a blind eye and had right to supervise and failed

d. Performance Rights in Songs

i. Performance rights for the publisher and composer—copyrights cover performance rights, so have to get consent to perform other’s work in public

ii. What constitutes performance?

1. turn on receiving set in public

2. exception:  standard home quality receiving equipment, unless:

a. direct change is made to see or hear transmission

b. transmission as received is further transmitted to public

3. 1999 Amendment to Copyright Act

a. Bright line rule based on size and equipment

b. Restaurant, less than 357k’; non-restaurant, less than 200k’

iii. Digital Sampling

1. Uses—absolute similarity of only a tiny piece

2. Copyright issues

a. Copyrightable?

b. Infringement?

c. Fair use?

i. Purpose and character use

ii. Nature of copyrighted work

iii. Amount and substantiality of portion used

iv. Effect on market or value

3. Notes

a. Question to ask in a sampling case is whether Δ appropriated either qualitatively or quantitatively constituent elements of the work that are original

b. Was it copyrightable in the first place?

iv. Works-for-Hire

1. Prepared by employee (look to agency law) w/in the scope of employment, OR

2. Specially ordered or commissioned, BUT ONLY IF:

a. Parties expressly agree (before performance) in a written agreement (agreement memo can come after performance) signed by them that the work is “for hire” AND

b. Work falls w/in specific statutory categories

3. Hiring party is deemed the author for copyright law

v. Joint Authorship

1. Elements:

a. Prepared by two or more authors,

b. With the intention that their contributions be merged into:

i. Inseparable parts of a unitary whole

1. little worth standing alone

2. books, plays, OR

ii. Interdependent parts of a unitary whole

1. some worth standing alone, but value comes from combined effect

2. music/lyrics, books/illustrations

2. Notes

a. Majority view is that each contribution must be independently copyrightable

b. There can be overlap between work-for-hire and joint authorship

c. Effectively creates tenancy in common

i. Authors are co-owners in copyright w/each owning an undivided interest in the work

ii. Each may freely use the work, subject only to a duty to account to the other for share of profits

iii. Each may make a use of the portion of the work, even if the other is the one who created that portion

iv. Each can grant a non-exclusive license in the work, but need consent from other(s) to grant exclusive

v. Each may transfer interest to a third party

e. Copyright Licensing

i. Someone wants to obtain a work for use in some other work, may do so through:

1. Work-for-Hire

2. Transfers

a. Absolute transfer—have owner assign the work

b. License

ii. Problems in licensing—transfer of copyright ownership must be in writing, signed by both parties

1. technology not in existence when agreement is made

a. majority favors licensor and puts burden on drafting on the licensee (TV doesn’t include VCR)

b. some courts take broader approach—any reasonable use of medium (“would new use compete w/old one?”)

2. specific K interpretation issues w/license grant Ks

a. how broad is the granting language?

b. Are any rights expressly reserved by licensor

c. Course of performance can be particularly used

f. Enforcing Copyright

i. Injunctive relief 17 USC § 502(a)

1. Court may grant temporary and final injunctive relief on such terms reasonable to prevent or restrain infringement of a copyright

2. Need for effective enforcement overrides 1st Amendment/prior restraint concerns

3. Courts may order all infringing copies impounded while the infringement action is pending

4. After final judgment against infringer, court may order destruction or other reasonable disposition

ii. Damages 17 USC § 504

1. Infringer of a copyright is liable for either:

a. Actual damages and additional profits of the infringer, OR

i. Attempt to reimburse π for the extent to which the market value has been injured or destroyed based on

1. π’s lost profits, OR

2. Δ’s profits, OR

3. combination

b. Statutory damages

i. Range from 750-30000

iii. Attorney Fees 17 USC § 505

1. Court take even handed approach:  prevailing parties treated alike, award at court’s discretion

18. Alternative Sources of Entertainment Property Rights (besides Copyright)

a. Moral Rights and Creator Control

i. Usually deals w/editing, changes made to artist’s product

ii. Independent of economic rights

1. 2-prong issue

a. Right to claim ownership (entitlement to credit)

b. Right to object to significant altercation (prejudicial to honor or reputation)

b. Contact Rights in Story Ideas

i. Idea Submission K’s

1. Policy—limited protection for ideas 

a. Free access to ideas as building blocks of progress

b. Allows recipient to open and review mail w/out being at risk of later claims that something recipient did was based on submitted idea

c. Makes recipients more likely to consider submissions—instead of sending ideas back unopened to avoid liability

2. Most helpful law

a. Ideas NOT copyrightable

b. Require more for implied K

c. Take broader view of copyright preemption

d. Require ideas to be novel or concrete

3. Policy—greater protection for ideas

a. Prevent unjust exploitation/theft of others’ ideas

b. Protection of good ideas that don’t receive compensation

4. Most helpful law

a. Allow treatments to be copyrightable

b. Require less to establish implied K

c. Take narrower of copyright preemption

d. Protect even most obvious if clear K and use

ii. Characteristics of Idea

1. Must it be novel?

a. Express K—if you agree to pay for an idea, you should pay

b. Even a non-novel idea may be sufficient to constitute consideration

2. Must it be concrete?

a. How much detail necessary?

b. Depends on express v. implied K

3. Was the idea used?

a. Direct acknowledgements

b. Circumstantial (similar to copyright test)

i. Access?

ii. Similarity?

iii. Proof of independent creation?
