I. Contractual Relations
A. Formation – Do we have a K?
1. Issues

i. Haste

a. Parties try to rush to put something together sacrificing a detailed written agreement

b. Parties are in a hurry to get some kind of deal done for fear that the interest in the subject will pass = fad 

c. Oral agreements are common as well as deal memos

ii. Ego driven industry

a. There is a feeling that clients evaluate their lawyers by how their lawyers rank them in importance

b. If the client thinks that they are less important then they might seek other counsel

iii. Unpredictability of success and risk of failure

a. Terms of contract reflect the uncertainty of success

b. The entertainment industry is financed by the few products that are successful enough that their returns subsidize the majority which do not break even

2. Deal Memos
i. After oral agreement is reached, parties finalize agreement with letter of intent which document the material terms of the K = Deal Memo
ii. Courts will only enforce deal memos if they are executed and contain definite language explaining the material provisions that will govern each side’s performance 
iii. Where material terms are unclear, courts will not enforce a K that the parties have not made
3. Preliminary negotiations or final-deal factors

i. Whether the parties intended to make a K; or whether their discussions were purely preliminary
a. Do express terms reserve right not to be bound until final writing or do they say that it binds pending execution of final?

i. Makes more sense to say that deal memo binds pending execution of final writing

b. Any partial performance?

i. The further along the project, the more harm to the party incurring the expenditures

ii. The party paying has more reason to rely on the deal

c. Essential terms agreed upon?

i. If so, much closer to having a deal

ii. Remedy easier to determine if terms are clear

d. Standard type deal or custom?

i. If standard form or previous dealings, more helpful to court

e. Complex deal or simple?

i. Better to have simple deal

ii. If complex, harder to memorialize

f. Have parties previously dealt on informal basis?

i. If so, better for proving existence of K

g. Does reason for breach relate to missing or vague terms?

i. Good faith/bad faith issue

ii. Does it look like the breaching party just wanted to get out, or does it look like they really had an issue with the terms?

ii. Basinger case
a. Boxing Helena case; MLP sued for breach of K when B withdrew because of nudity issue
b. No K was signed, but court found breach

c. Prior behavior

i. Court focused on the fact that B had done nudity before—thought that this was not really the reason for her breach

ii. B had not signed agreements in former projects

4. Statute of Frauds
i. Presents an obstacle in the way of enforcement of oral Ks
ii. Requires that personal service Ks that are not performable within one year of the K being made be reduced to writing
iii. It is common for parties defending against breach of K action to asset SOF
5. Promissory Estoppel

i. Elements:

a. A promise by promisor

b. Promisor reasonably expects to induce promisee’s action or forbearance

c. Promise does induce action or forbearance

d. Injustice can only be avoided by the enforcement of the promise 

ii. Elvin Associates v. Franklin
a. AF had a fear of flying, but promised to do the job anyway; E relied on her promise, even though no K was signed

b. Promissory estoppel

i. E got reliance damages, not expectancy because damages were too uncertain

ii. No real promise; however AF lead E to believe that she would perform

6. Definiteness

i. The terms of a K must provide a basis for determining the existence of a breach and for giving an appropriate remedy

ii. Interpretive aids used by courts to resolve ambiguities:
a. Express language of K

b. Extent of performance 

c. Implied understandings

d. Prior dealings 

e. Custom and usage in the industry

iii. Courts require parties to agree with substantial certainty to the material terms of a K

iv. Best Efforts Clause: 

a. An enforceable best efforts clause must contain a clear set of guidelines against which the parties best efforts may be measured

b. An agreement to negotiate is insufficient

7. Consideration and Mutuality

i. Binding K’s must be supported by consideration:

a. In return for a promise, the other party has provided either a reciprocal promise or some expected tangible performance

b. Evidentiary function – consideration provides a court with objective evidence of the parties’ intent to enter into a binding agreement

c. Cautionary function – the parties will act more carefully if they know that their promises are enforceable

ii. Mutuality: 

a. Wood v. Lucy, Lady Duff-Gordon
i. L gave W the exclusive rights to market her designs; in return, W was to pay L ½ of the profits; L breached by endorsing other products; L claimed no K because lack of consideration since W was not obligated to sell any of the endorsed products

ii. Court found consideration through implied promise

b. Bonner v. Westbound
i. K required OPs to make records for only WB for 5yrs; WB advanced money to cover costs of expenses—WB was not obligated to make the payments; OP sought declaratory judgment that its recording agreement with WB was invalid and unenforceable—it lacked mutuality because WB was not required to do anything
ii. Consideration = $4k given to OP to enter into agreements (even though the payment was an advance against royalties)

iii. The agreements were valid and enforceable even if they lack mutuality because they are supported by consideration

8. Minor’s capacity to contract:
i. Under common law, a minor could not bind herself to a K

a. They could not legally commit themselves to perform work for an extended period

b. Presumption that minors needed a special legal right to disaffirm their K obligations

ii. 1927 CA law allowed minors to enter into Ks for artistic and creative services:
a. Once the terms of the agreement has been reviewed and approved by a judge, the child could no longer disaffirm
b. Child reaches majority at age 18

c. Goals of legislation:
i. Encourage entertainment firms to contract with minors by preventing the threat of non-performance by child

ii. Protect children from entering into unfavorable personal service contracts

iii. Minor’s right to disaffirm:
a. An infant’s K is voidable and the infant has an absolute right to disaffirm
b. After disaffirmance, the infant is not entitled to be put in a position superior to the one which he would have been in had he never entered into his voidable agreement

c. Scott Eden v. Kavovit
i. K disaffirmed a personal service contract; K sought to avoid paying his manager for commissions due in the future on income from performance contracts obtained for him by the manager

ii. K cannot use the privilege of infancy as a sword rather than a shield
9. Long-term Contracts

i. Particularly common in recording contracts

a. 7yrs (actually 14-15yrs)

b. Performers start out with very little leverage and are forced to sign these deals

c. Superstars renegotiate

i. Courts will not specifically enforce performance Ks, so superstars can say they won’t perform unless they get a better deal

ii. Superstars can force renegotiation

ii. Cal. Labor Code § 2855

a. A contract to render personal service may not be enforced against the employee beyond 7yrs from the start of service

b. Any contract, otherwise valid, to perform or render services of a special, unique, unusual, extraordinary, or intellectual character, which gives it particular value and the loss of which cannot be reasonably compensated in damages in an action at law, may nevertheless be enforced against the employee for a term not to exceed 7yrs

c. Recording industry exception

i. Artist must give notice if she wants to exercise the 7yr limit

ii. Record company has a damage action for any record the artist initially agreed to complete, but had not completed at the end of 7yr term

iii. Legal theories used to challenge long-term contracts:

a. Mutuality

b. Constitutional 

i. Long term contracts violate 13th Amendment prohibition against involuntary servitude

ii. Not a good argument because courts do not specifically enforce personal service contracts—studios can only get negative injunction to prevent artist from performing for a competitor

c. Unconscionability

i. Ks with new artists are extremely one-sided and balanced in favor of record labels

ii. Lack of success because most cases are settled

d. Restraint of trade/public policy

i. A contract is in restraint of trade when its performance limits competition in any business or restricts a promisor in the exercise of gainful employment

ii. Ks that lack mutuality violate public policy

iii. Harder for superstars to win restraint of trade argument because they have more bargaining power (George Michael case)

B. Contract Obligations
1. Performer/author obligations

i. Creative control

a. Issue: whether the contract has been breached

b. Material breach:

i. The extent to which the non-breaching party is deprived of a benefit reasonably expected under the contract

ii. Whether the non-breaching party will be adequately compensated for his loss through a damage award

iii. The degree to which the performer has partially performed his obligations under the contract

iv. Willfulness of the breach
c. Goudal v. Cecil B. DeMille Pictures
i. DM claimed that G violated her obligations under the K by failing to unquestioningly perform—instead, G called attention to inconsistencies, possible improvements, etc.—thereby justifying her dismissal

ii. G did not violate obligations:

1. DM exercised its option to renew the K and all of the circumstances complained of happened before the renewal

2. G’s conduct was not considered conduct intended by the parties as a justification for termination

3. Course of performance suggests that G did not violate K

a. Prior approval of behavior

b. DM exercised renewal option

iii. DM should have provided a limit to this kind of behavior in the K and a procedure to be followed when performer has a suggestion

iv. DM should have given a warning to avoid waiver situation

ii. Morals clauses

a. Loew’s Inc. v. Cole
i. C refused to testify in front of HUAC; C was fired from L as a result of his refusal; C claimed that statements made by L before the hearing led him to believe his would not be fired

ii. C was fired for violating morals clause which required him not to do anything that would degrade him and embarrass the studio

iii. It is okay that L changed its mind once they saw how the public reacted to the hearings

b. Drafting tip – list in K specific activities that would result in termination in addition to general morals clause

c. Parties need to think about who they are contracting with and the possible consequences (Redgrave case)

iii. Non-competition Clauses

a. Restrict the performer’s ability to work for a particular outfit and to produce works of the same type for a fixed period of time following termination of his contract with the previous employer

b. Courts scrutinize them closely:

i. Whether they are ancillary to some legitimate business purpose

1. Sale of a business

2. If employee had access to trade secrets

3. If employee has a peculiar value and is in demand

ii. Three limitations (assuming it is ancillary to a legitimate purpose):

1. Any clause has to be limited in terms of the nature of the work done 

2. Geographically limited

3. Time limitation for what would be a reasonable time

2. Publication Agreements

i. Obligations of the parties

a. Author must deliver a satisfactory manuscript; publisher must pay for manuscript and promote book by using best efforts

b. Publisher obligation is conditioned upon receipt to a satisfactory manuscript—the advance might have to be returned if publisher is not satisfied

c. Mutuality – publisher can only reject after making good faith efforts to save the book

i. Publisher must give feedback, especially when feedback is requested by the author

ii. Cure = if there is a problem and there is an opportunity for the author to fix it, publisher must provide them with that opportunity

iii. Publisher should not mislead the author into thinking they are on the right track

iv. Publisher has an obligation to give competent editorial assistance, but they are not required to rewrite an unacceptable manuscript

ii. Best Promotional Efforts

a. Publishers have an implied obligation to act in good faith by expending reasonable efforts to promote (Wood v. Lady)

b. A promise to publish implies a good faith effort to promote the book

c. Once the initial obligation is fulfilled, all that is required is a good faith business judgment (Zilg v. P-H)

3. Royalties and Profits

i. Net Profits formula:

a. Studio gross revenue = ½ box office, ⅓ of home video, licensing, merchandise

i. Minus: cost of production, promotion, overhead allocation, cost of money

ii. Studio deductions: distribution fee, home video receipts, overhead on overhead, interest (charged on accrual basis)

iii. Compounded—rolling accounting process: when the movie looks like it might be profitable, the studio compounds its deductions

b. Adhesive contract = K imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the K or reject it

c. Unconscionability

i. Adhesion is a factor, but a lot of adhesive Ks are not unconscionable

ii. Two judicially imposed limitations on the enforcement of adhesive Ks:

1. A K or provision which does not fall within the reasonable expectations of the weaker party will not be enforced 

2. A K or provision, even if consistent with the reasonable expectations of the parties, will be denied enforcement if it is unduly oppressive or unconscionable

iii. To escape unconscionability, studios should not label it “net profits”

ii. Entitlement to Payments

a. In Re Waterson, Berlin & Snyder
i. WBS owned the rights to several copyrighted works; when it went bankrupt, it tried to sell the works free from any royalty claims

ii. Copyright owners sued for right to rescind K or make sure they retained rights to royalties

iii. Copyright owners could not rescind—the copyrights can be sold, but not without royalties paid

C. Contract Remedies

1. Equitable Remedies for Breach of Contract

i. More often used because $ amounts can be difficult to calculate

a. Can’t prove damages with reasonable certainty

b. Can’t collect damages

ii. Sought because of the personal nature of the contracts

a. Hurt feelings quotient

b. Double injury factor is stronger

i. It’s not that we are losing the performer, but that they are going to be working for our competition

ii. Breach of negative promise not to work for competitor 

iii. Damages problems:

a. Cannot specifically enforce a personal service K

i. Involuntary servitude

ii. Supervision issue—you don’t know whether the performer is performing at their best

b. Solution: negative injunction—if we can’t make you work for us, we can stop you from working for someone else

i. Maybe the performer will reconsider if he is prevented from working for someone else

ii. Maybe we could enjoin someone else from committing tort of interfering with the K

iii. Courts reluctant because they see that this has the same effect as specific performance

iv. Limit it to situations where the services are exclusive and unique—hard to replace
iv. Drafting requirements:

a. General proposition: if is not necessary to have an express negative covenant

i. But, K must be clearly exclusive

ii. From a drafting standpoint, you want an express negative covenant (you must have one in the situation where a covenant not to compete extends beyond the work contracted for—cannot imply one)

b. Clause should say that the services are unique and hard to replace—but do not put the same clause is every K

i. High salary is an indication 

ii. If K specifically states that performer is unique, it undercuts any argument to the contrary

iii. Risking a lawsuit is an indication

c. Irreparable injury clause—explains why damages are hard to calculate or inadequate
d. Not an undue restraint

i. Limited by time, scope of activity, and geography

ii. Much better chance if reasonable

e. Recitals 
i. Set the context: why are we entering into agreement? What are we doing?

ii. Investment in performer

v. Cal. Statute

a. There was a concern that the effect of negative covenants was to force someone to perform

b. Original statute provided that in order to sustain a claim for injunctive relief, a K must:

i. Be in writing

ii. Encompass unique and extraordinary services, and 

iii. Guarantee minimum compensation of at least $6k/yr

c. Statute started out pro-performer:

i. Equated negative injunction with specific performance

ii. Minimum compensation clause

d. Statute has become pro-industry

i. Courts no longer doing original analysis

ii. Recording companies have corrupted statute

iii. The impact of the $6k provision has decreased overtime

e. Current statute has a sliding-scale arrangement: $9k in yr 1, $12k/yr 3, $15k/yrs 4-5

i. Superstar insurance – if no payments made, the company would have to make a single payment equal to 10times the aggregate minimum required to secure and maintain the right to injunctive relief in each of the years of the K

ii. Shelving issue – concern that what can happen is that if a record company has a particularly hot artist, they might sign potential competitors, pay the statutory amount and shelve them so that they cannot develop as potential competitors

2. Damages for Contract Breach

i. Three types:

a. Expectancy

i. Put the injured party in as good a position as performance would have put the injured party

ii. Give the P the benefit of his bargain

iii. More favored award—the others come in as alternatives in the absence of sufficient evidence for expectancy recovery

b. Reliance

i. Backward looking—take the injured party back to the beginning

ii. Figure out the expenditures made in reliance on the bargain

c. Restitution

i. Put the breaching party back

ii. Prevent unjust enrichment

iii. Make D restore whatever benefits he got

ii. Limitations:

a. Hadley – D is only liable for those things that arise naturally from the breach and were reasonably foreseeable 

b. Mitigation – losses which could have been prevented by reasonable actions by the P after the breach will not be collectible from D

i. Causation – if a certain amount of the loss could have been prevented but you didn’t then you cannot collect that portion 

c. Certainty – (expectancy) losses must be proved to a reasonable certainty—more than a preponderance of the evidence

iii. Damages for breach of an employment K are limited to the unpaid salary to which the employee would be entitled under the K less the amount by which he should have mitigated his damages (Quinn)

iv. Regrave v. BSO
a. Consequential damages claim—R claimed that a significant number of offers that she would ordinarily have received were not offered to her as a result of BSOs cancellation

b. Damages for injury to reputation cannot reasonably be presumed to have been within the contemplation of the parties when they entered K (Hadley)

c. P may receive consequential damages if the P proves with sufficient evidence that a breach of K proximately caused the loss of identifiable professional opportunities

d. R could not prove causal connection—she had to prove that cancellation itself caused the difference in film offers, rather than the problems highlighted by cancellation

v. Raquel Welch v. MGM
a. Jury awarded RW $1mm for loss of professional income and $750k for loss of reputation
b. Court upholds verdict:

i. The lost income was supported by the amount of money RW had made from previous work

ii. The absence of film offers

iii. Expert testimony that she would have obtained roles but for the firing

iv. The amount of money film stars were making

v. RW was able to show the difference between her career before and after

vi. Mitigation

a. In situations where performer refuses substitute work:

i. The employer must show that the other employment was comparable or substantially similar to that of which the employee has been deprived (Parker)

ii. The substitute employment cannot be different or inferior

b. CA has set a standard that is extremely favorable to artists as opposed to the general public

i. If an artist does not want to do it, she doesn’t have to (Parker)

vii. Certainty (spectrum)

a. Prove damages to reasonable certainty

b. Something less than mathematical certainty

c. At least approximate damages

d. Resolve doubts against breaching party

e. Prove “fact” of loss with reasonable certainty, but anything goes as to proof of extent or degree of loss

D. Entertainer Representation and Regulation
1. State Regulation of Representatives

i. NY Employment Agent Regulation

a. Any person may serve as the agent for an individual or group, provided they have applied for and been granted a license to act as an agent

b. Theatrical employment agency = any person who procures or attempts to procure employment for artists, but does not include the business of managing artists, where such business only incidentally involves the seeking of employment

ii. Cal. Talent Agencies Act

a. Talent agency = a person who engages in the occupation of procuring employment for an artist, except that the activities of procuring recording contracts for an artist shall not of itself subject a person to regulation and licensing

b. Statute does not grant an exception to personal managers who undertake only incidental responsibilities 

c. 1yr statute of limitations

d. 20-25% limit on commission rates

e. Recovery only for civil damages or injunctive relief

f. Heavily criticized for failing to protect performers

2. Conflicts of Interest 

i. Two basic problems in this area:

a. Issue of one person wearing multiple hats—representative is not only the representative, but is also involved in the transaction in other ways

i. Representative has his own agenda

ii. Typically financial—failure to disclose
b. Multiple representation problem

i. Lawyer is representing the performer and producer

ii. Ways to approach problems:

a. Statutorily – statutes prohibit agents from representing clients where they have a personal interest
b. Attorney rules – ethics

c. Common law rules

i. Fiduciary capacity

ii. Contract rules

1. Best efforts obligations

2. Unconscionability

3. Undue influence

4. Breach of fiduciary duty

3. Union Regulation

i. This area has become the most powerful way to control the conduct of representatives

ii. Collective bargaining agreements
a. If teams or performers won’t negotiate with a certain representative, he is basically out of the business

b. Union members who negotiate with nonlicensed agents are subject to penalties

iii. Labor law exemption

a. Union activities do not violate antitrust laws pertaining to restraint of trade

II. Sex and Violence

A. Entertainment and the 1st Amendment

1. In general

i. The cases are laced with politics

a. How did we get from protecting lofty political ideals to protecting child pornography?

b. It is difficult to draw lines—the statutes are vague

c. There is a potential for abuse when more discretion is given by broader standards

ii. What is acceptable has be subjected to a slippery slope

a. Society has either progressed or regressed incrementally

b. Community standards have changed overtime

iii. The lines drawn are not even—the tests favor high class art over blue collar entertainment

2. Core Principles

i. Political speech

a. There should be content or viewpoint neutrality

b. Government cannot limit speech solely because it may offend a particular group of listeners

ii. Any restriction on speech has to be justified

a. If political speech, restrictions allowed only when it is necessary to prevent actual incitement or imminent harm as opposed to general advocacy of a position

iii. Obscenity 

a. Less imminence of harm is required

b. There are gradations of regulations of speech

c. Obscenity gets treated worse than political speech—the restriction only must be narrowly tailored

d. There is an assumption of harmfulness

3. 1st Amendment Cases

i. Burstyn v. Wilson
a. Issue: whether motion pictures are protected speech under 1st Amendment

b. Holding: film is protected speech

i. Motion pictures are a significant medium for the communication of ideas

ii. It does not matter that the production, distribution, and exhibition of movies is conducted for profit
iii. Regulation is proper in certain circumstances—but the state has a heavy burden to demonstrate that the limitation is valid

ii. NY Times v. Sullivan
a. Citizens have a duty to criticize government conduct; performance of this duty requires broad constitutional immunity

b. Established actual malice requirement—knowledge or reckless disregard of the falsity of the harmful statement—in suits brought by public officials for defamation

iii. Brandenburg v. Ohio
a. KKK case

b. Pure advocacy of illegal force does not violate 1st Amend

c. Incitement Test: 

i. Only advocacy directed to inciting or producing imminent lawless action and 
ii. That is likely to incite or produce such action violates constitution

iv. Time v. Hill
a. Right to privacy suit

b. Actual malice standard, rather than negligent failure to make reasonable investigation, is the constitutional predicate to privacy suits by private individuals

B. Entertaining Sex

1. Miller test  

i. To be obscene, the following factors must be met:

a. The average person applying contemporary community standards would find the work, taken as a whole, appeals to the prurient interest (“turns you on”)
b. Measured by contemporary community standards, the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the statute (“grosses you out”), and

c. The work taken as a whole, lacks serious literary, artistic, or scientific value (SLAPS test)
ii. If it meets all three prongs = obscene—it can be constitutionally regulated

2. American Booksellers v. Hudnut
i. Catherine MacKinnon sought to reformulate society’s understanding of obscenity: rather than using the Miller test, the law should target only that sexual content that risks specific kinds of harm to women—their portrayal in violent, degrading, or subordinating sexual encounters with men, i.e. pornography

ii. Indianapolis adopted this view in an ordinance which placed pornography within the administratively and judicially-enforceable bars to discrimination against women

iii. Judge Easterbrook held that he ordinance violated the constitution:

a. Pornography is protected speech

b. We should not be able regulate just pornography involving women
3. Skyywalker v. Navarro
i. 2 Live Crew case

ii. Court holds record to be obscene under Miller test:

a. Record appeals to prurient interest

i. Its lyrics and titles of songs are replete with references to female and male genitalia

ii. The frequency and graphic description of the sexual lyrics evinces a clear intention to lure hearers into this activity

iii. It is an appeal directed to dirty thoughts and the loins, not the intellect of the mind

b. The recording is patently offensive

i. Recording is within the meaning given by Fla. Legislature

ii. The lyrics contain commonly known dirty words

iii. Music is more intrusive to the unwilling listener than other forms of communication

iv. Group’s commercial exploitation of sex to promote sales

c. Recording fails SLAPS test

i. The group testified that the music was not created to convey political message

4. FCC v. Pacifica
i. Carlin case—“Filthy Words”

ii. Issue: whether the 1st Amendment denies government any power to restrict public broadcast of indecent language in any circumstances

iii. Regulation of indecent broadcasting does not violate the 1st Amendment:

a. The broadcast media have established a uniquely pervasive presence in the lives of all Americans

b. Broadcasting is uniquely accessible to children, even though too young to read

5. Regulation of the Internet

i. Internet is different than broadcasting:

a. Someone has to take more affirmative steps to access a website than to turn on the TV or radio

b. Internet is constantly available

ii. Decency Act

a. If provider can show that it made reasonable attempts to verify that user is not a minor, and prevent children from accessing, then site can avoid liability

b. Only applies to commercial speech—for-profit websites

C. Entertaining Violence

1. Legal attempts to challenge violent entertainment using Tort system:

i. Attempt of the user of the entertainment product who is injured by it to sue the person(s) responsible for the product:
a. Herceg v. Hustler
i. “Orgasm of Death” case

ii. Jury verdict against H could not be supported under the Brandenburg “incitement” doctrine

iii. It is arguable that H anticipated the harm by adding warnings to the article

b. Limitations:

i. Foreseeability

ii. Duty

iii. Causation 

ii. Where the injured party is an innocent 3rd party:
a. Natural Born Killers case

b. Davidson v. Time Warner
i. 2Pacalypse Now case

ii. Ds could not reasonably foresee that distributing the record would lead to violence

iii. P claim did not pass the Brandenburg test

iv. Recording is protected speech

v. Causation problem

c. 1st Amendment issues:

i. Must satisfy the Branderburg test

1. Incitement to imminent unlawful behavior, and

2. The likelihood of producing this behavior

d. Other issues:

i. Foreseeability
ii. Causation 

2. Regulatory Attempts

i. Miramax v. MPAA
a. Distributor of “Tie me up, Tie me down” brought action against MPAA on the grounds that X rating given to movie was arbitrary and capricious and sought to substitute R rating

b. Association law—in view of the dominant and preemptive role played by the MPAA in the film industry there is an obligation to administer the system fairly and with a foundation that is rationally based

ii. Delgado v. American Multi-Cinema
a. Theatre allowed a 13yr old boy to watch an R rated movie—after the movie, he shot someone

b. P claim failed because of causation

III. Entertaining the Public

A. Tort Actions

1. Defamation (“saying bad things about someone”)
i. Elements:

a. False statement of fact which may injure reputation

i. Must distinguish between stating a fact as opposed to an opinion

ii. Test: would a reasonable person think it was a factual statement?

iii. You can’t be defamed if your reputation is nonexistent or if you are dead

b. Statement of and concerning plaintiff

i. Test: would friends and acquaintances think the statement is aimed at the plaintiff

c. Injurious to reputation

d. Culpability

i. Actual malice—knowledge of falsity or reckless disregard for the truth for public officials/figures

ii. Negligence for private party plaintiffs (actual malice for punitives)

ii. Davis v. Costa-Gavras
a. Issue: whether there was actual malice

b. Difference between documentary and docudrama

c. No actual malice

2. Intentional Infliction of Emotional Distress (“harming someone emotionally”)
i. Elements:
a. Extreme and outrageous conduct

b. Intent to inflict emotional distress

c. Results in serious emotional distress

d. Caused injury equivalent to what reasonable person would suffer

e. Culpability—actual malice for public figure plaintiffs

f. [In some courts] accompanying physical injury

ii. Hustler v. Falwell
a. Public figures and public officials may not recover for the tort of IIED by reason of publications without showing in addition that the publication contains false statements of fact which were made with actual malice

b. Court said that no reasonable person would believe the parody to me true

3. Privacy: Intrusion on Solitude (“snooping”)

i. Elements:

a. Intentional 

b. Intrusion (physical or otherwise)

c. Upon solitude or seclusion of another

d. Conduct is highly offensive to a reasonable person

ii. Pro-plaintiff—the courts have taken a much more relaxed view of the 1st Amendment issues where we are talking about newsgathering rather than news reporting

a. Newsgathering does not give the media a license to commit torts

b. Plaintiffs need only show that someone invaded their space in an improper way in order to get information

iii. Miller v. NBC
a. NBC crew was allowed to ride-along with firemen; they filmed a man dying and then aired the footage in a documentary; M sued for intrusion

b. Case turned on whether the conduct was highly offensive to a reasonable person

i. A trespass with little or no thought of the consequences to the people in the house amounts to reckless disregard

ii. Jury allowed to decide issue

c. The advent of reality shows makes it difficult to find a jury that would think the conduct is highly offensive

iv. Shulman v. Group W. Productions
a. Intrusion claim

i. S had no reasonable expectation of privacy at an accident scene, i.e. a public place

ii. There is an assumption of risk notion that you give up your privacy rights when you go out in public

iii. There would be a reasonable expectation of privacy in an ambulance and in the conversations between S and paramedics
b. Disclosure of embarrassing facts

i. Newsworthiness is a complete bar to liability

ii. The public has a legitimate interest in accident scenes which outweighs S’ privacy interest

4. Disclosure of Embarrassing Private Facts (“gossiping for dollars”)

i. Elements:
a. Publicity of matters of plaintiff’s private life

i. What was once public may become private overtime

ii. Telling a small number of people does not cost you this cause of action

b. Publication is highly offensive to a reasonable person

i. Difficult to determine what a reasonable person would think is highly offensive

ii. Must relate to the fact that it is the exposure of the situation to a large audience that is highly offensive, not the material itself—the public disclosure itself must be highly offensive

c. Matter publicized is not of legitimate public concern—not newsworthy

i. Balance between public concern and individual privacy

ii. Ross v. Midwest Communications
a. R was raped; in a lineup in which F was a suspect, R did not identify him; MWC presented a documentary designed to show the F was innocent; the documentary named R and showed her house; R sued for invasion of privacy

b. Issue: whether the newsworthiness of R’s identity precluded a privacy suit

c. R’s connection to the details of the rape is a matter of legitimate public concern

i. The effectiveness and credibility of the documentary depended on the disclosure of her identity

5. False Light

i. Elements:

a. Publicity which places plaintiff in false light in public eye

b. Highly offensive to a reasonable person

c. Actual malice for public figures; negligence for the rest

ii. Public figure

a. Question: whether someone who once was a public figure can become a private figure over time

b. FL is a close cousin to defamation

i. Falsity as opposed to revealing truthful unpleasant information

ii. Needs to be highly offensive to reasonable person

iii. Actual malice requirement for public officials/figures

iv. Should expect to see both causes of action in cases involving false statements

iii. Spahn v. Julian Messner
a. Involved a fictional biography of Spahn—a hall-of-fame pitcher for the Braves

b. The author had never met S or interviewed him for his children’s book; the author made up a bunch of imaginary but dramatic episodes in S’s life

c. The court concluded that fictionalizing the personality of a public figure for purposes of commercial publishing constituted a violation of the NY Privacy Act—the author was not entitled to use imaginary incidents, etc. based on no serious research effort to document the truth

iv. Chuy v. Eagles
a. NFL team doctor said that C was suffering from a rare and potentially fatal disease

b. A fatal disease does not harm reputation, unless contagious

v. Douglas
a. Pictures of actress published in Hustler

b. Suggestions that she was the kind of person that would appear in Hustler and that she was a lesbian

6. Public Figures Under Defamation and Privacy Law

i. Most of the torts have public figure elements

ii. Pervasive public figure vs. limited public figure

a. Pervasive public figure

i. Someone who voluntarily thrusts themselves into the public eye

ii. Cultivates publicity

b. Limited public figure = PFs for certain circumstances

i. DC Court of Appeals Test:

1. Isolate and define the controversy

a. This suggests that if there is a public controversy and you have been caught up in it, you become a public figure

b. 2d circuit test requires more voluntary action on P’s part

2. Analyze the P’s role in the controversy

3. Find the false statement to be germane to the P’s participation in the controversy

ii. 2d Circuit Test:
1. Voluntary involvement

a. Assumption of risk notion

2. Access to media

a. Ability to respond to false statements

iii. Dresbach v. Doubleday
a. MM wrote a book published by DD about the murder of the parents of P by his brother; the book was written 20-yrs after the murders; P challenged under false light and disclosure of private facts

b. False light claim

i. P claimed that the book portrayed him in a factually inaccurate manner

ii. Negligent standard unless P is a public figure

1. P did not voluntarily involve himself in the controversy 

2. Just because it is a newsworthy topic does not make P a public figure

a. P was not a primary witness because his brother confessed

b. P did not have access to the media

3. Under DC test, it would be harder for P to prove that he was not a PF

c. Disclosure of embarrassing private facts

i. The public had a legitimate public interest in the controversy = newsworthy

ii. Subject matter does not become private with passage of time

iii. Information in the public record is absolutely privileged 
iv. Street v. National Broadcasting
a. Scottsboro Boys case

b. P claimed that TV show portrayed her badly: it intimated that she was a prostitute and willingly had sex with everyone on the train and that she falsely accused the defendants

c. False light claim

i. P claimed that she had been out of the public eye for 40yrs and therefore no longer a public figure

ii. Court said she is a PF

1. P was the key prosecutorial witness

2. P’s involvement was germane to the story

3. P had access to the media at the time of the trial and she voluntarily involved herself in it

7. Tortious Conduct Aimed at Deceased Individuals

i. Restatement

a. Cannot invade their privacy

b. Cannot embarrass them

c. Excluding privacy, it is a personal cause of action and you must be alive 

d. Dead cannot be defamed

ii. False light and notions of emotional distress are being considered in cases with the thought that you can harm the families emotionally by portraying loved-ones in false light (minority position)

B. Celebrity Publicity Rights

1. Right of Publicity 

i. Embodies a right to control the use of one’s identity for commercial purposes
ii. The harm is to property

a. An appropriation tort

b. Rather than maligning someone in some way, this is just taking what they could sell and appropriating it for your own purposes

c. There must be commercial exploitation by one side or the other

iii. Three different situations in which this problem comes up:

a. Celebrities can show up in news and entertainment things:
i. This category is generally where the persona of the celebrity can be appropriated

ii. You can have news stories about the celebrity without paying them for the use of their name or picture

iii. You can make them characters in the backdrop of a movie

b. Celebrities can show up as part of merchandise:
i. The use of likeness in this area is privately held and consent must be given

ii. Likeness includes voice

c. Celebrities can show up in advertisements or endorsements

iv. Issues

a. Scope

i. Varies from state to state

1. Some states have developed it as common law

2. Some states interpret privacy statutes as providing the right of publicity

3. Some have passed right of publicity statutes

ii. Imitation is not protected

iii. Using someone in a play is protected

b. Debate over why we have this right:
i. Economic arguments:

1. Endorsement rights is a motivating factor in how much effort athletes make

2. Similar to patent situation

ii. Consumer protection

1. Prevents people from putting out defective products and using a famous name to endorse it

2. There are a lot of celebrities who have endorsed bad products
v. Eastwood v. Superior Ct.
a. E claimed that Enquirer was using his face and name to sell its magazine

b. Court held that E’s publicity rights in his name and likeness had been commercially appropriated by the Enquirer when these were deliberately used to sell its product

c. Privacy test: whether the story was being published with knowledge or reckless disregard for its false content

vi. MLK v. American Heritage Products
a. The appropriation of another’s name and likeness, whether such likeness be a photograph or sculpture, without consent and for the financial gain of the appropriator is a tort in GA regardless of whether the person whose name and likeness is used is a private citizen, entertainer, or public figure who is not a public official

b. Damages = value of appropriation to the user

vii. Zacchini v. Scripps-Howard
a. The broadcast of Z’s act posed a substantial threat to the economic value of the performance and to his ability to earn a living as an entertainer

b. The station could have reported newsworthy facts about Z’s act

viii. Matthews v. Wozencraft
a. Rush case

b. Elements to misappropriation claim:

i. The D appropriated P’s name or likeness for the value associated with it, and not in an incidental manner or for a newsworthy purpose

ii. That the P can be identified from the publication

iii. That there was some advantage of benefit to the D

ix. Hicks v. Casablanca
a. Agatha Christie case

b. The right of publicity does not attach where a fictionalized account of an event in the life of a public figure is depicted in a novel or movie, especially when it is evident that the events depicted were ficticious 
c. Cf. Spahn – court allowed cause of action under privacy statute for false light—the facts in the book were not stated in a way that it was clear that they weren’t true

2. Criminal Celebrities

i. Son of Sam Laws

a. Policies:

i. Prevent criminal from financially benefiting from his crime

ii. Provide compensation to victims

b. Problems:

i. Content-based restrictions

ii. Takes money from criminal—can’t pay legal fees

ii. NY Statute

a. Applied to contracts by convicted persons for reenactment of crimes by way of movie, book, magazine article, tape recording, etc. or from the expression of such accused or convicted person’s thoughts, feelings, opinions, or emotions regarding such crimes

b. Required publisher or producer to pay over to NY Crime Victims Board the monies owed to the convicted or accused person

c. The funds were held in escrow for five years for the purpose of reimbursing the victims if they secured a civil damage award for injuries

iii. Simon v. Schuster v. NY State Crime Victims Bd.
a. Henry Hill case (Goodfellas)

b. A statute is presumptively inconsistent with the 1st Amendment if it imposes a financial burden on speakers because of the content of their speech
c. Strict Scrutiny: state must show that its regulation is necessary to serve a compelling state interest and is narrowly tailored to achieve that end

i. State has a compelling state interest in ensuring that victims of crime are compensated by those who harm them and that criminals do not profit

ii. Statute must be narrowly tailored

d. Statute is not narrowly tailored:

i. Statute singled out speech on a particular subject for a financial burden that it places on no other speech and no other income

ii. It reaches a wide range of literature that does not enable a criminal to profit from his crime while victim is uncompensated

iii. The income seized may not be a fruit of the crime and thus seizure would not serve compelling state interest

3. Right of Publicity 

i. Three questions:

a. Precisely what characteristics?

i. Name, face, likeness, voice, mannerisms, familiar phrase, character/persona

ii. Whatever evokes image

b. Precisely what uses violate right?

i. Question: whether something is exploitive or appropriative or expressive 

ii. Newspaper, magazine, shows—probably no violation

iii. Merchandise/artwork—split as to whether or not a violation (balance between the notion that works of art should be permissible against the thought that schlock merchandising shouldn’t be permitted without a license)
iv. Advertising/marketing—probably a violation (to the extent of the use of celebrity in advertising, there is a right)

c. What is the nature of the right?

i. Descendible

ii. Part of estate

iii. Part of marital estate

IV. Intellectual Property Rights
A. Copyright Law

1. Entertainment law considerations

i. Copyright is the most important subject of entertainment law

ii. Copyright law supports the financial investments

2. Policy = provide a monopoly to promote creativity without denying complete access to the original work

i. Provide an incentive for the creation and dissemination of creative works 

ii. Allow for a limited amount of use of prior works

iii. The battle between the monopoly promoting creativity by giving economic incentives for creation and dissemination of artistic works and the limitation on free speech, additional expense, and, most seriously, restriction on use of prior material to create future material 

B. Copyrightable works

1. Copyright Act (§ 102(c)):

i. Copyright protection extends only to original works of authorship fixed in any tangible medium of expression 

ii. Originality:

a. Requires independent creation of new intellectual products; something that is intrinsically different from research and discovery of already existing facts

b. Sets the scope of the monopoly

c. Two basic ideas:

i. We are not supposed to be copyrighting facts or ideas

ii. Only allow copyright for the expression of those facts and ideas

1. Can’t copyright historical facts

2. Can copyright the expression of historical facts

3. Research not copyrightable

iii. Fixation:

a. A work is fixed when its embodiment in a copy or phonorecord is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration

b. A work consisting of sounds, images, or both, that are being transmitted, is fixed for purposes of copyright if a fixation of the work is being made simultaneously with its transmission

c. Horgan v. MacMillan
i. Nutcracker case—H had a copyright in the choreography; M published a book with photographs of the ballet; whether photographs of a ballet infringed on copyright

ii. Re-creation Test:

1. Whether the original work could be reproduced from the copy

iii. 2d Circuit Test:

1. Whether the alleged copy is substantially similar to the original

2. Would an ordinary observer regard it as substantially similar even if they would not be able to recreate the original

2. Copyright Infringement

i. Elements of copyright infringement action:

a. Ownership of copyright

i. Originality 

ii. Fixation 

b. Copying

i. Direct proof of copying (rare)

ii. Circumstantial case:

1. Access – (copying, not duplication, is prohibited)

a. Reasonable possibility of access; or

b. Striking similarity 

2. Substantial Similarity 

c. ∆ fails to establish independent creation 

ii. Access spectrum

a. ∏’s song is played a few times in live performance & sent to record companies; a friend of ∆’s brother had received copy of ∏’s song & ∆ liked this type of music
b. 200 to 700 copies of ∏’s book were in various bookstores
c. ∏’s story, song, etc. had been submitted to a business with which ∆ had some relationship
d. ∏’s song was a top hit record in both US and England
e. ∆ tried originally to make movie using ∏’s play; ∆ was the creator of the work now owned by ∏
iii. Substantial Similarity
a. Would an average lay person recognize the alleged copy as having been appropriated?
b. Factors:
i. Traditional
1. Pattern-sequence, plot
2. Characters
3. Dialogue
4. Mood
5. Setting
6. Pace
ii. Non-traditional
1. Value added by ∆
2. Novelty or creativity
3. Relative commercial success
4. Reputations
5. If both based on prior—parts unique to these two
iv. Infringement
a. Measures the scope of the copyright
b. The value, scope, reality of copyright is tied up in question of what will constitute an infringement of it
i. To the extent that your ideas are ordinary it will be harder to successfully pursue a copyright infringement action
ii. ∆ arguments:
1. Copyright is not valid
2. No infringement to the extent copyright is valid
3. Fair use
c. Harder for ∏ to win if he has not been successful (in terms of ∆’s access)
d. Substantial Similarity
i. ∆ is trying to get SJ by arguing that there are enough differences or that the similarities are scenes a faire
ii. Focus on how much we are going to take out of the public domain if we say this particular work is an infringement—what is being taken away?
iii. Consider how specific or detailed the ∏’s work is
1. Is it a general idea?
2. Is it a detailed expression of an idea?
3. Unprotectable Story Parts 
i. Scenes-A-Faire
a. Certain scenes that are either inherent within the development of the general idea or they are stock scenes standard in the treatment of a given topic 
b. Not very creative or exciting scenes
c. Indisputable to or inherent within the development of the general (unprotectable) idea
d. Stock scenes = standard in the treatment of a given topic
e. Caveat – may still have infringement if sequencing, pattern, etc. of a whole lot of these is substantially similar 
f. Unprotectable because they are not very original
i. Possible that one or more persons thought of them
ii. Not very detailed in terms of expression = closer to ideas which are not copyrightable
ii. Characters
a. 2d Circuit Test:
i. A distinctly delineated expression of the character is copyrightable 
ii. The less developed the characters, the less they can be copyrighted
b. 9th Circuit Test:
i. Character is copyrightable if the character is the story being told
ii. (may be easier to copyright cartoon characters—visual image rather than conceptual quality)
c. Warner Bros v. ABC
i. Superman vs. Greatest American Hero
ii. Superman is copyrightable, but Hero did not infringe
iii. The expression of the general idea of a hero with superpowers in Hero and Superman substantially differs
4. Fair Use
i. Policy

a. Some uses of copyrighted works is okay

b. Allow for the development of ideas in education and criticism

c. Protects certain uses from copyright statute:

i. Criticism

ii. Commentary

iii. News reporting

d. A fair use ought to try to serve the function of copyright by promoting creativity and not infringing on monopoly

ii. Elements:
a. Purpose and character of the secondary use—Transformative?
i. Does the secondary work add value to the original work as opposed to appropriating it?
ii. Whether such use is of a commercial nature or is for nonprofit educational purposes
b. Nature of copyrighted work—Creative?
i. Pro-plaintiff
ii. If original is in public domain (news), it is not copyrightable
c. Amount and Importance of the material used—relation to purpose and market effect?
i. What did you take and for what purpose did you take it?
ii. Parody case—did you use just enough to conjure up the work criticized?
d. Effect on potential market of the copyrighted work or derivative—Displacement, not disparagement 
i. Most important element
ii. Did the ∆’s use affect the market?
iii. Issue—displacement, not disparagement 
1. Criticism that hurts sales is not a problem
2. Must cut into potential sales
iii. Campbell v. Acuff-Rose
a. 2 Live Crew – parody case

b. Parody may claim fair use

i. Whether a parodic character may be perceived 

ii. Parody = transformative—it attempts to criticize original

iii. Parody offsets commercial use

iv. Parodies copy publicly-known, expressive works

v. The parody must be able to conjure up at least enough of the original to make the object of its critical wit recognizable

vi. No effect on the market of original

iv. Sony v. Universal
a. Home video case—VCR development (growth of time-shifting and librarying)

b. Claim that the people using VCRs are direct copyright infringers and the VCR manufacturer is a secondary infringer

c. Defense that VCR use for private home copying = fair use

d. Time-shifting for private home use is noncommercial, nonprofit activity

e. P failed to demonstrate that time-shifting would cause any likelihood of nominal harm to the potential market for, or the value of, their copyrighted works

v. Audio Home Recording Act
a. Response to Sony
b. Prohibits importation, manufacture, and distribution of the equipment used in recording unless royalties from sales of equipment and blank tapes were paid to music copyright holders

c. Individual consumer copying exempt

vi. A&M Records v. Napster
a. N offered peer-to-peer file-sharing over the internet

b. Fair Use

i. Purpose of the use

1. Verbatim copying

2. Commercial purpose

3. Not transformative

ii. Not creative

iii. Effect on existing & potential market

1. Effect on derivative market

2. The more sampling, less likely that people will purchase CDs

3. N has adverse effect on the developing digital download market

c. Contributory Infringement

i. Contributory liability requires that the secondary infringer know or have knowledge of the direct infringement 

1. N had knowledge, both actual and constructive, of direct infringement

2. N materially contributed to infringement

ii. If N had the ability to control infringing, it needed to police the infringement—they did not

vii. Contributory Infringement

a. System makes possible copyright infringement

b. Knowledge of infringement 

c. Failure to police infringement 

5. Public Performance
i. Under copyright law, if you buy a CD you can play it for your own private enjoyment, or with friends and family, without infringing copyright
ii. If you present it to a broader audience, the holder of the copyright in the composition (creator) has performance rights

a. You need a license from the holder of the copyright 

b. Distinguished from someone who made the sound recording

iii. Unrestricted public performance would erode the market for the original work and thus lessen the investment in creative artistry

iv. What constitutes public performance?

a. 20th Century v. Aiken
i. Small restaurant in which owner played his radio

ii. Supremes rejected a claim of music copyright infringement on the ground that this was not really a performance of music, but rather just passive transmission of songs that the radio station had already been licensed to play

b. 1976 Copyright Act

i. § 101 – Definition of Public Performance:

1. Performance at a place open to the public or at any place where a substantial number of persons outside of a normal circle of family and its social acquaintances is gathered, or

2. Transmission of the work by means of any device or process

ii. § 110(5) – Exemption for communication of a transmission embodying a performance or display of a work by the public reception of the transmission on a single receiving apparatus of a kind commonly used in private homes, unless

1. Direct charge is made

2. The transmission thus received is further transmitted to the public

v. Performance rights only belong to the composers/writers of the music

a. Agee v. Paramount
i. Agee owned the copyright to the sound recording; HC played the song in its program

ii. Agee argued that HC copied the recording, not public performance, because if it was a performance, Agee’s copyright would not be infringed because he only holds the copyright to sound recording

iii. If HC had played the music live, no infringement = public performance

iv. Because HC transmitted the show to stations and they televised it = reproduction 

b. § 115 – Compulsory license system (mechanical license)

i. Once a composer has previously licensed musical works for sound recording and distribution to the public, any other musical group can record the song as long as they don’t alter the fundamental character of the work

ii. Musician must pay the composer or copyright owner a royalty

c. Digital Performance Rights

i. Limited to digital audio transmission (not AM or FM)

ii. Digital performances are deemed public performances only when transmitted over the air or the Internet, not when performed in a public place on a digital player

iii. Digital transmission covered only when it is an interactive or subscription, rather than a standard broadcast, system

vi. Digital Sampling and Imaging

a. Taking bits and pieces out of one work and sticking them in another (especially prevalent in rap music)

b. Issue: whether this is infringement or creative use of former works

i. Jarvis v. A&M Records
ii. ∆ inserted portions of ∏’s song into to their song; ∆ argued that there should only be infringement if substantial similarity
iii. Court says substantial similarity is the wrong test for sampling case

iv. Question: whether D appropriated either a qualitatively or quantitatively constituent elements of the work that are original
v. Look at ∏’s work and determine whether ∆ appropriated either a quantitatively large section or a qualitatively important section of the work
C. Copyright Ownership

1. Ownership is initially vested in the author; however, a lot of works are created by multiple parties 

2. Two Claims:

i. Work For Hire (the hirer gets the copyright):

a. § 101 – Work for hire

i. Prepared by employee within the scope of employment; OR

ii. Specially ordered or commissioned, provided:

1. Express written agreement that the work is a work for hire; AND

2. Works fits within one of the types described in the statute:

a. Contribution to collective work

b. Part of motion picture

c. Supplementary work

d. Instruction text

e. Answer material for test

b. CCNV v. Reid
i. The parties did not sign a written agreement and sculpture does not fit within categories; must decide issue by determining if R was an employee

ii. Must determine whether R was an employee or independent contractor—consider hiring party’s right to control the manner and means by which the product is accomplished

1. The source of the instrumentalities and tools

2. Location of the work

3. Duration of relationship

4. Hired party’s discretion

5. Method of payment

6. Employee benefits; tax treatment

iii. R was an independent contractor

ii. Joint Work

a. § 101 – Joint Work

i. Prepared by two or more individuals

ii. With intention that their contributions be merged into:

1. Inseparable parts of unitary whole (e.g. parts of book or play); OR

2. Interdependent parts of a unitary whole (e.g. song & lyrics, children’s book & illustration)

iii. Each contribution must be independently copyrightable (majority rule) 
b. If you have a joint work, unless there is a contract to the contrary, the authors are co-owners of the copyright, with each owning an undivided interest in the entire work

i. Each may use the work subject to a duty to account to the others

ii. Each can make use of a portion of the work even if other created that portion

iii. Each can grant a nonexclusive license, but can only grant exclusive license with consent

iv. Each can assign his portion but not the other’s portion

v. Very difficult to establish joint ownership

3. Copyright Licensing

i. § 204 – Execution of transfers of copyright ownership

a. A “transfer of copyright ownership” – is not valid unless an instrument of conveyance, or a note or memorandum of the transfer is in writing and signed by the owner of the rights conveyed or such owner’s agent

b. Statute of frauds provision

ii. § 101 – transfer of copyright ownership does not include a nonexclusive license

iii. Notions of oral understandings are not sufficient to establish license
a. Effects Associates v. Cohen
i. C argued that a writing was not required because oral agreements were regular practice in movie industry—court rejects this argument

ii. While copyright ownership can only be transferred in writing, the combination of §§ 101 and 204 means that nonexclusive license to use copyrighted work could be granted orally or even implied from conduct

iv. Scope of License:
a. Question: How do we deal with technological advances that create new ways to use works after licenses have been granted without taking future advances into consideration?

b. Gap filling problem—looks pretty clear that it’s a new medium that wasn’t recognized at the time of the original license

i. Approaches:

1. Strict (pro-licensor)

a. License only covers what is clearly meant at the time

b. Uses that weren’t contemplated are not covered

2. Broad (pro-licensee)

a. Allows you to include more things within license

ii. Burden on the drafter

iii. The rights ought to stay with the owner unless it is clear that they gave it up—intended to give it away

c. Cohen v. Paramount
i. Paramount had the film put on video tapes: Original K permitted Paramount to exhibit the film by means of television, including pay television, subscription television, and closed circuit into home television
ii. The K contemplates broadcasting or centralized distribution, not distribution by sale or rental of individual copies to the public

iii. The K reserved all rights not mentioned to the licensor—reserves all rights not expressly granted

d. Licensee drafting tips:

i. Very broad language—“right to exhibit film by any present or future methods or means”

ii. Do not have reservation of rights to licensor

iii. Supporting recitals

iv. Licensee will probably have to pay more for license

4. Remedies

i. Damages

a. § 502 – authorizes courts to grant temporary and final injunctions on such terms as they my deem reasonable to prevent or restrain infringement of a copyright

b. § 503 – authorizes courts to order that all allegedly infringing copies be impounded while the infringement action is pending; after final judgment is entered against infringer, court may order destruction of all infringing copies

c. § 504 – an infringer of copyright is liable for either:

i. The copyright owner’s actual damages and any additional profits of the infringer; or

1. An attempt to reimburse the ∏ for the extent to which the market value of the copyrighted work at the time of the infringement has been injured by the infringement
2. Can be based on the ∏’s lost profits, the ∆’s profits or a combination of both, but no double recovery
ii. Statutory damages

1. Range from $700 to $300k (actual damages cannot be proven)
2. Factors:

a. Rough approximation of the ∏’s actual damages
b. Amount it would take to induce someone in the ∏’s position to produce a similar work
c. The necessity to deter ∆’s from similar infringement 
ii. Attorney’s Fees

a. § 505 – A court may award a reasonable attorney’s fees to the prevailing party

b. Alternate Approaches:
i. American Rule = each party responsible for own fees regardless of outcome

ii. British Rule = prevailing party should get fees as a matter of course

iii. Dual Standard = prevailing ∏ as a matter of course; prevailing ∆ only if suit was frivolous or in bad faith
iv. *Evenhanded = ∏’s and ∆’s treated alike; fees awarded to prevailing party as a matter of judicial discretion

1. Discretion ought to go to the things that are the purpose of copyright

2. Fogerty v. Fantasy
a. Supreme Court applied evenhanded approach

b. Parties are treated equally, but fees not automatic

V. Alternate Sources of Entertainment Property Rights

A. Moral Rights (Credit & Alterations)

1. Berne Convention:
i. Independent of economic rights and even after transfer there is:

a. Right to claim ownership (credit); AND

b. Right to object to distortion, mutilation, other modification or other derogatory action prejudicial to honor or reputation (no significant alteration)

ii. US did not sign on to this because it was thought that US law already adequately protected this kind of stuff
2. Various theories in US law to deal with moral rights issue:

i. You denied me proper credit

a. Contract:

i. Express K provisions re: credit

1. Smithers
a. K said S would get 4th billing; S got 11th billing

b. Express K provision; jury awarded S for tortious breach of the covenant of good faith and fair dealing
b. Collective bargaining agreements

i. Arbitration of writers’ disputes

ii. Order of credits

c. Unfair Competition (Lanham Act § 43(a))

i. Reverse Passing off = denial of proper credit

1. Express = the wrongdoer removes the name or trademark on another party’s product and sells that product under a name chosen by wrongdoer
2. Implied = the wrongdoer simply removes or other wise obliterates the name of the manufacturer or source and sells the product in an unbranded state

ii. You gave me credit for work of others

a. Contract (unlikely)

b. Unfair Competition (Lanham Act § 43(a))

i. Palming off = standard unfair competition—selling of a good or service of one’s own creation under the name or mark of another

ii. Consider consumer cause of action (especially in ghostwriter instances)

iii. You mutilated my work

a. Contract

i. Express K terms re: final cut, etc.

1. Preminger
a. Relevant standard is the common practice and custom at the time the parties signed their contract

b. Implied license—P knew what happened to movies on TV; in the absence of any contractual provision to the contrary, they must be deemed to have contemplated that what was permissible, under the existing practice, would continue in effect

ii. Express terms re: complete control

1. Granz v. Harris 
a. K required ∆ to use G’s name

b. Contractual duty carries by implication, without the necessity of an express prohibition, the duty not to sell records which make the required legend a false representation = breach of K

b. Collective bargaining

i. Creative control of directors

c. Unfair Competition

i. Palming off

1. Gilliam v. ABC
a. Monty Python case

b. It is sufficient to violate the Lanham Act when a representation of a product, although technically true, creates a false impression of the product’s origin

c. No implied license to edit in this case—they went too far

d. Moral Rights

i. VARA

1. Gives the artist guaranteed rights of attribution—to insist that his name be attached to the work—and of integrity—to prevent mutilation, distortion, or other modification of the work that would be prejudicial to the author’s honor and reputation

2. Excludes films

B. Trademark

1. Policy questions:

i. How should courts resolve the tension between:

a. Protection of addled consumers (confusion); AND

b. Preventing latecomer from free-riding on the expense & efforts of the ∏ (appropriation)
ii. Is it enough that copier profits from interest of consumers in the symbol itself or must there also be proof that consumer is confused?
iii. Is the law in this area circular? (i.e. the more protection courts permit, the more consumers will feel that a symbol is in fact representative of a source or origin)
2. Trademark = any word, name, symbol or device used by a person to identify and distinguish his or her goods from those manufactured and sold by others to indicate the source of the goods
i. Trademark law can serve as a supplement to copyright law in affording some protection against the use in other entertainment works of certain features of a product that cannot be directly copyrighted:
a. Titles
b. Characters
c. Names
d. Slogans
ii. Aim of trademark law has been to protect consumers in their choice and use of goods:
a. Encourage producers to develop names and other identifiers for their products that permit easy recognition of the product whose features consumers prefer
b. Brand-name recognition gives producers incentive to preserve and enhance the attractive qualities of their products 
iii. Role of trademark law is to bar any use of a name or symbol that is identified with a product where such use may confuse consumers in some fashion about the products they are seeking to buy and use
iv. The more we protect the original, overtime more and more people come to assume that there is a property right:
a. If you see the label or something that relates to the characters then you assume that it must be owned by the people who did the movie; OR
b. It must be licensed and somebody is paying for it

3. Fair Use Defense

i. Where the ∆ uses a trademark to describe the ∏’s product, rather than its own, a commercial user is entitled to a nominative fair use defense provided:
a. The product or service in question must be one not readily identifiable without the use of the trademark
b. Only so much of the mark or marks may be used as is reasonably necessary to identify the product or service
c. The user must do nothing that would, in conjunction with the mark, suggest sponsorship or endorsement by the trademark holder
ii. Nominative use of a mark = where the only word reasonably available to describe a particular thing is pressed into service
iii. Outside trademark law because it does not implicate the source-identification function that is the purpose of trademark law
a. Does not constitute unfair competition
b. Does not imply sponsorship or endorsement
4. Trademark Infringement Factors:
i. Strength of the mark

a. The more deeply a ∏’s mark is embedded in the consumer’s mind, the more likely it is that the ∆’s mark will conjure up the images of the ∏’s product instead of that of the junior user
b. Except: where the ∏’s mark is being used as part of a jest or commentary and both marks are strong, well recognized, and clearly associated in the consumer’s mind with a particular distinct ethic, confusion is avoided
ii. Degree of similarity between the marks
a. Whether the junior mark is similar in appearance 
b. Setting in which the junior mark is used
c. Parody will distinguish the marks
iii. Proximity of the products
a. Whether the products occupy distinct merchandising markets
b. Likelihood that consumers will confuse merchandise
iv. Bridging the gap
a. Refers to the senior user’s interest in preserving avenues of expansion and entering into related fields

b. Will efforts to expand be hindered by junior use?

v. Actual confusion

a. Evidence that public has mistaken the product as sponsored by the senior

vi. Bad faith

a. Intentionally creating confusion

vii. Quality of the products

a. Relevant in two ways:

i. An inferior product may cause injury to the ∏ trademark owner because people may think that the product came from the same source
ii. Product of equal quality may tend to create confusion as to source because of the similarity
viii. Consumer sophistication 
a. Would consumers buy the junior product thinking it was from the senior?
5. Functionality
i. Functional symbols = those that are essential to a product’s use as opposed to those which merely identify it—not protected
ii. A way to protect useful design features from being monopolized 
6. Consumer Motivation
i. Secondary Meaning 
a.  ∏ must prove that the mark in question has acquired a second meaning to the consumer primarily as a mark identifying the product with a particular source
b. Whether the public is moved in any degree to buy an article because of its source
c. If the term, symbol or device identifies goods of a particular source = protectable 
d. Whether the primary function of a particular design is other than referential, leading to association in the public mind with no one or nothing or with a single source
7. Dilution
i. Federal Trademark Dilution Act = grants the owner of a famous work injunctive relief if others used its mark in ways that cause dilution of the distinctive quality of the mark
a. Factors for determining if mark is famous:
i. Degree of distinctiveness

ii. Duration and extent of its use in connection with particular products and in geographic areas and trading channels

iii. Degree of recognition

iv. Whether or not officially registered

b. Dilution = the lessening of the capacity of a famous mark to identify and distinguish goods and services, regardless of any likelihood of confusion, mistake, or deception

ii. Dilution by Blurring

a. Occurs when customers or prospective customers see the ∏’s mark used on a plethora of different goods and services
b. Where the ∆ uses or modifies the ∏’s trademark to identify the ∆’s goods and services, raising the possibility that the mark will lose its ability to serve as a unique identifier of the ∏’s product
c. Two marks must be substantially similar
iii. Dilution by Tarnishment
a. A trademark may be tarnished when it is linked to products of shoddy quality, or is portrayed in an unwholesome or unsavory context with the result that the public will associate the lack of quality or lack of prestige in the ∆’s goods with the ∏’s unrelated product
b.  Mark may also be tarnished if it loses its ability to serve as a wholesome identifier of ∏’s product
c. Tarnishment is usually found where a distinctive mark is depicted in a context of sexual activity, obscenity, or illegal activity
d. The key is a finding that ∏’s mark will suffer negative associations through ∆’s use
8. Following uses of even a famous trademark could not be actionable:
i. Fair use of a famous mark by another person in comparative commercial advertising or promotion
ii. Noncommercial use of a mark
iii. All forms of news reporting and news commentary  
C. Contract Rights in Story Ideas
1. Idea Submission
i. Close cousin to copyright infringement 
a. Tremendous overlap
b. When copyright doesn’t work, people bring an idea submission claim
i. Because most of the originally submitted treatments do not rise to the level of copyrightable expression, writers have had to seek protection for their ideas in other areas of the law
ii. Contract doctrine provides writers with the broadest protection in this area
ii. Policy Debate
a. Less Protection
i. Policy of free access to ideas as building blocks
ii. Allows recipients to open mail, answer telephones, etc. without being at risk of later claims that you used ideas of others
iii. Recipients more likely to consider submissions → instead of sending everything back unopened to avoid liability 
iv. Courts lean toward protecting novel & concrete ideas & resist easy implication of contract
b. More Protection (cases tend to lean toward greater protection)
i. Policy of preventing unjust exploitation of ideas of others 

ii. Allows person with ideas to submit them in undeveloped stages & still receive compensation if later developed 

iii. Courts tend to allow recovery for any idea if used at all & more easily imply contracts

iii. Issues

a. Formation

i. Express (offer, acceptance, consideration)

1. Agreement where the person with idea offers to disclose it in return for payment 

2. Other party agrees to pay if they use the idea

ii. Implied

1. Involves issue of opening mail and answering telephones

2. We are trying to decide just what it takes in order to imply contractual liability

3. Desny v. Wilder – the idea purveyor cannot prevail unless he clearly conditioned his offer on payment and the recipient must knowingly accept the condition

4. Chandler v. Roach 

a. Public defender show

b. ∏ in a breach of K case need not prove that his idea was either novel or concrete
5. Blaustein v. Burton – implied K found from the fact of disclosure and discussion of a story idea

iii. Waivers upon submission

1. Can we free ourselves from liability by making people sign waivers?

a. Depends on how greedy we get with the waiver

b. Very broad and adhesive waivers will not be successful

b. Characteristics of idea disclosed 

i. Novelty

1. Express K probably doesn’t have to be novel

2. Implied K needs to be something special, something beyond original 

ii. Concreteness

1. How general is this idea?

2. The more agreement between the parties, probably less concrete the idea has to be
c. Was the idea used? (When do we know, and what standard do we use, to decide whether the idea was used? To the extent the idea is so general and so ordinary, it may be difficult to establish that the ∆ used the idea)

i. Test:
1. Access

a. The more access, the less similarities are required

2. Similarity (material elements)

a. Determination is made by searching for points of similarity both quantitatively and qualitatively 

b. Even if the similar material is quantitatively small, if it is qualitatively important = similarity 

ii. Art Buchwald v. Paramount Pictures
1. Coming to America 

2. Court concluded that P’s obligation to pay B arose because the movie is based upon material elements of or was inspired by B’s treatment
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