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· Tanner v. U.S. – partying jury

· The rules of evid are based upon a mistrust of what the jury can handle – we don’t trust them until the trial finishes

· FRE 606(b) – Juror may not testify as to any matter or statement occurring during course of jury’s deliberations (can testify to outside influences)

· Judicial Notice
· Taking judicial notice means the court believes something w/o proving it

· FRE 201 – judges may take judicial notice of adjudicative facts

· (d)(f) – judge can take notice at any time during trial, can do it on his own

· (g) – in civil case jury must accept what has been judicially noted; in crim case, jury may accept it but is not required to

· “Adjudicative facts” include any fact that isn’t evaluative (fact of the earth) or legislative (facts of the law) – should be judicially noted if:

· (1) Fact is not reasonably disputable

· (2) Fact is general knowledge within a region

· (3) Fact could be reasoned by undisputable facts (bring in expert)

· Rule 304 has middle ground – creation of rebuttable presumption
· If you can show one thing then can show rebuttable presumption another (mail sent was probably received) – not officially noticed, but shifts burden of proof to other side to rebut it

· Miscellaneous Prefatory Rules
· Rule 602 – Lack of Personal Knowledge

· Must have somehow witnessed/perceived it

· Object by saying, “no foundation”

· Rule 611(c) – Leading questions

· Leading questions suggest the answer – not allowed on direct exam

· If witness become hostile/uncooperative then you can lead on direct if you demonstrate to court it is the only way (or for small children)

· Leading questions are fine of cross-exam (unless becomes direct)

· Rule 611(b) – Scope of cross-examination

· Cross-exam is limited to subject matter of direct exam or matters affecting credibility of witness

· Court has discretion to allow additional stuff – then becomes direct

· So limit meritorious issues to subject of direct, but go to down on credibility issues

· Rule 105 – Limited Admissibility

· Can ask for limiting instruction is something prejudicial comes out

· Remember that to challenge the info later you must preserve it with a limiting instruction now

· Can also use this rule to limit scope of admissible testimony

· Rule 103(a) – Rulings on evidence

· Appellate court may find judicial error of evid decision only if it effects a substantial right of party, AND

· 1) Objection – if ruling is to admit the evid, timely objection or motion to strike must appear in record, OR

· 2) Offer of proof – if ruling is to exclude evid, must make offer of proof where what would have been testified to is admitted to record

· Rule 609(a) – Impeachment by evid of conviction of crime

For purpose of attacking credibility of witness…

1) Felony Crimes – if witness (other than accused) has been convicted of felony, evid of conviction shall be admitted, or if accused has been convicted of felony that evid is admitted if passes Rule 403 prejudice test (presumed admissible for non-accused, presumed inadmissible for accused)

2) Falsity Crimes – evid that any witness has been convicted of crime that involved dishonesty or false statement is always admitted regardless of punishment

*It’s hard to reverse prior conviction impeachment errors, since either way it’s not reversible error (either you don’t know if error effected outcome or else def brings it out themselves)

Rule 701 – Opinion testimony by lay witnesses

To be admitted, opinions of lay witnesses must:

· a) Be rationally based on perception of witness, AND

· b) Helpful to clear understanding of witness’s testimony or determination of fact in issue, AND

· c) Not based on scientific, tech, or other spec knowledge (Rule 702)

· Rule 702 – Testimony by experts

· Expert (by knowledge, skill, experience, training, or education) may give opinion testimony if:

· 1) Testimony is based on sufficient facts or data, AND

· 2) Testimony is product of reliable principles and methods, AND

· 3) Witness has applied principles reliably to facts of case
· Court gets to decide relevancy and reliability, then credibility goes to jury

· Rule 901 – Requirement of authentication or identification

· Authentication is laying found that a thing is what it reports to be, identification is laying foundation that a person is who s/he reports to be

· a) If before admitted as evid, auth or id is satisfied by evid sufficient to support finding that matter in question is what its proponent claims

· b) Lists a whole bunch of ways to self-authenticate

· Best Evidence Rule
· There is no rule saying you must put on the best evid out there (you can produce what you want), so long as evid is not writing, recording, or photo

· Rule 1001(4) – duplicate is same as original if reproduced by techniques which accurately reproduce the original

· Rule 1002 Requirement of Original – to prove content of writing, recording, or photo, original is required (unless one of exceptions below)

· Rule 1003 Admissibility of Duplicates – duplicate is admissible unless: (1) genuine question is raised as to authenticity of original, or (2) in circumstances it is unfair to admit duplicate in lieu of original

· Rule 1004 Admissibility of other evid of contents – can use copy if original is lost/destroyed, not obtainable, in possession of opponent, or not material

· Relevancy
· Rule 402 – If evid is irrelevant, it’s out

· Rule 401 – Relevant evid is “evid having any tendency to make existence of any fact that is of consequence to determination of action more probable or less probable than it would be without the evid”

· Two parts:

· 1) Materiality – first ask what is material in the case (any issues or elements of issues raised in pleadings/answer)

· 2) Inference between evid and material issue – if evid has any tendency to make material issue more or less probable, it’s material

· Basic test: is the issue at all more likely to be true with proffered evid than without?  If yes, then it’s relevant

· Impeachment is always relevant for credibility, maybe not for merits

· Rule 403 – “Evid may be excluded if its probative value is substantially outweighed by danger of unfair prejudice, confusion of issues, or misleading to jury, or by considerations of undue delay, waste of time, cumulative evid”

· Anything that might tend to inflame jury raises question of unfair prejudice

· Remember there are outsides ways to help balancing – redactions/stips or through Rule 105 limiting instructions

· Pros doesn’t have to allow stips, though – manner of presentation is a choice

· Courts are very reluctant to let in “probability” evid

· Hearsay (Rules 801(a)-(c))
· “Hearsay” – out-of-court statement being offered for truth of what it intends to assert (can be conduct, not just words)

· We like to x-exam so we can test perception, perspective, recollection, and articulation – so keep out hearsay b/c it’s can’t be x-examined

· “Totem hearsay” – when OCS contains another OCS, must make sure both get past hearsay rule to come in

· If making a certain OCS is an element (operative fact) of a crime, then evid of that OCS is not hearsay

· Markers are simply identifications, not statements, so not hearsay – can include “tracer” (showing someone was there)

· Testifying to having perceived a piece of conduct that manifests the very thing being proven is not hearsay but perception (like ship captain) – 

· Declarant must have intended for statement/conduct to be communicative for it to be hearsay

· General presumption that conduct was not intended – people don’t like to themselves in their conduct

· How to determine basic hearsay:

· 1) Who is declarant?

· 2) What is the OCS?

· 3) What is relevancy of OCS?

· 4) Is it being offered for truth intrinsically asserted (explicitly or impliedly)?

· 5) Was it intended or inferred?

· Hearsay must be perception of a person, can’t be a machine

· Involuntary body actions are not statements – must be voluntary

· Reputation is basic hearsay b/c in essence you’re saying, “people say that he is…,” but there is an exception

· Rule 801 – not hearsay, declarant must be available

· Rule 803 – exception hearsay, doesn’t matter is declarant is available

· Rule 804 – exception to hearsay, declarant must be unavailable

· Admissions (Rule 801(d))
· To be an admission:

· 1) Declarant must be a litigant in the case

· 2) Statement must be contrary to interest of declarant when it is offered

· At common law admission was an exception to hearsay, under FREs admission isn’t hearsay at all

· Doesn’t matter if statement was self-serving when it was made, just has to be offered at trial against the litigant to be an admission

· An admission is an exception to the opinion/first-hand knowledge rule

· Admission still must be relevant to be admissible at trial

· Pleading guilty/nolo contendere to a crim case is an admission that can be used later in civil trial (but if withdrawn can’t be used – Rule 410)

· Adoptive Admissions (Rule 801(d)(2))
· You don’t make an admission, but it’s clear from the circumstances that you have adopted the statement of someone else – so OCS is admissible

· Silence in the fact of an accusation is relevant and is an admission

· Representative Admissions (Rules 801(d)(2)(C)-(E))
· Authorized Representative Admissions – Rule 801(b)(2)(C)

· You tell someone to go out and speak for you (spokesperson, lawyer, etc.)

· Employment Representative Admissions – Rule 801(d)(2)(D)

· Employer adopts statements made by employee within the scope of employment – exception to personal knowledge rule 

· Statements of employer don’t go against employee, though

· In-house statement are equally subject to this rule (no privacy for corp.)

· Bootstrap Rule – can’t use evid to est its own foundation for admissibility unless there is some sort of corroborating evid (judge must decide credibility of evid by preponderance – jury then uses own credibility standard)

· Agent Statements – Rule 801(d)(2)(D)
· Must be proof of:
· 1) Agency/employment relationship, AND
· 2) Content of statement must be required and “concerning employment”, AND
· 3) Statement must have been made during relationship
· Co-Conspirator Statements – Rule 801(d)(2)(E)
· Relationship: must be conspiracy
· Content: must be furthering conspiracy
· Timing: must be during conspiracy
· Doesn’t have to be statement b/w conspirators – could be to outside party
· Prior Statements
· Prior Inconsistent Statements – Rule 801(d)(1)
· Prior inconsistent statement can be offered to impeach b/c not offered for truth of matter, just that statement was made – Rule 105 limiting instruction should be given

· Prior inconsistent statements that were made to police can be used for impeachment, even if confession isn’t allowed in on merits (so don’t let def take the stand!)

· Silence to police interrogation can be used as adoptive admission if you weren’t Mirandized
· But if you were Mirandized then silence in front of police can’t be used on merits or to impeach – right to remain silent

· Prior Testimony – Rule 801(d)(1)(A)
· Prior testimony is admissible on merits if:

· 1) Inconsistent in any way – general memory loss is not inconsistent

· 2) Subject to x-exam – witness should have opportunity to explain or deny the inconsistency

· 3) Made under oath in a proceeding (trial, deposition – not affidavit)

· If conditions are met, then prior testimony isn’t considered hearsay

· Consistent Statements w/ bias or fabrication – Rule 801(d)(1)(B)
· A prior consistent statement can use used to rebut an express or implied charge against declarant of recent fabrication or improper influence/motive (but only if made before motive for fabrication was present)

· Prior Identification – Rule 801(d)(1)(C)
· Elements of prior identification:

· 1) Identification

· 2) Of a person (not property!)

· 3) Made after perceiving person

· 4) Declarant must be at trial/subject to ​x-exam

· ID must be composite of the person, not description of features – declarant must be down composite and ID person in it

· Declarant doesn’t have to testifying, just available for x-exam – witness must remember making statement, but not basis for it

· Rule 804 Exceptions to Hearsay (Declarant Unavailable)
· Definition of unavailability – Rule 804(a)

· 1) Declarant is privileged from testifying

· 2) Declarant refusing to testify despite order of court

· 3) Declarant testifies to lack of memory of subject matter of declarant’s statement (diff from unavailable for prior ID)

· 4) Declarant is unable to be present or testify b/c of death, existing physical or mental illness (classic one!)

· 5) Declarant is absent from hearing and proponent of statement has been unable to procure attendance by process or other reasonable means

· Being outside of juris doesn’t mean unavailable 

· If you are the reason why someone is unavailable then they are still considered available and you can’t use Rule 804

· No standard of proof for unavailability – just convince judge

· Former Testimony – Rule 804(b)(1)
· 1) Unavailable declarant

· 2) Former testimony (i.e. under oath in proceeding/deposition)

· 3) Opportunity and similar motive to develop (x-exam right now!)

· a) Crim case – by opponent (very same party)

· b) Civil case – by opponent or “predecessor-in-motive”

· Statement against Interest – Rule 804(b)(3)
· 1) Declarant must be unavailable

· 2) Declarant must have certain interest:

· a) Pecuniary interests ($$)

· b) Proprietary interest (property)

· c) Civil liability/entitlement (liable or have rightful claim)

· d) Penal interests (crim innocence)

· e) Social interests are not allowed

· 3) OCS must be adverse/contrary to declarant’s (a-e) interest at time that it was made (context makes a big diff)

· Consider materiality, motivation, context, and predominance (serving whom)

· A statement can be: 1) inculpating, 2) exculpating, 3) collaterally neutral

· If overall inculpatory statement then include neutral as well

· Any exculpatory parts are excluded, even if overall inculpatory

· Dying Declarations – Rule 804(b)(2)
· 1) Declarant must be unavailable

· 2) Must be a homicide or civil case to use exception

· 3) Declarant must have made statement believing/knowing own death was imminent (judge must be 51% convinced decl was 99% certain of death)

· 4) Statement must be concerning cause/circumstances of death

· Element 3 is prelim matter fact for judge to decide under Rule 104(a) – so can go against hearsay and opinion rules just to get admissibility ruling

· Rule 803 Exceptions to Hearsay (Unavailability Immaterial)
· Present Sense Impression/Excited Utterance
· 1) What is stimulus/subject matter of statement?

· PSI: stimulus must be “event or condition” – any externality

· EU: stimulus must be “startling event or condition”

· 2) Is there anything we should know about the declarant’s mentality?

· PSI: nothing, immaterial

· EU: declarant must be “under the stress of excitement”

· 3) Is spontaneity there?

· PSI: statement must be made “while perceiving” or “immediately thereafter” – very limited

· EU: statement must be made “while under” stress of excitement, so could last a really long time

· 4) What is content of OCS?

· PSI: statement “describing or explaining” event or condition

· EU: statement “relating to” startling event

· 5) Availability is immaterial for either

· PSI is new exception – Oregon doesn’t recognize it

· EU is age-old, applicable everywhere

· Bootstrapping is allowed (using statement to show event happened at all) so long as corroborating evid

· Mental State Exception
· Any OCS that has to do with existing internal mental state of declarant

· Statement of future intent counts under this exceptions (plan, design, etc.)

· Can one person’s (A) intent show that another person (B) showed up?

· 1) House: admissible to show A met w/ B, but not that B met w/ A

· 2) Pheaster: admissible to show conduct of both A and B

· 3) Alcalde/Lansing: not admissible to show conduct against either since can’t show conduct of either ( Lansing’s favorite!

· Medical Statement Exception – Rule 803(4)
· Fact perceived: must be history, sensation, system, or cause

· Decl’s motive: must be for purpose of med diagnosis or tx

· Spontaneity: immaterial

· OCS: must describe med hist, symptom, sensation, cause as relates to tx

· Relevancy: used for any purpose, recipient doesn’t have to be witness

· Decl’s status: doesn’t have to be person seeking tx 

· Recipient: as long as made for purpose of getting tx, could be anyone

· “Fault statements” don’t count (he did this to me!) – unless it somehow goes to seeking diagnosis or tx

· Bootstrapping not such a problem in this exception – can use statement itself to demonstrate motivation of seeking diagnosis/tx

· Past Recollection – Rule 803(5)
· 1) Witness in this courtroom right now has insufficient recollection

· 2) Some kind of record/permanentization  made in past (writing, recording) that we can have now in courtroom as exhibit

· 3) Witness must have authored/adopted the record

· 4) Made while memory of witness was fresh (before insufficient recollection)

· 5) Must be some statement of accuracy – generally witness just testifies that it was made with correct knowledge at time

· If you can satisfy elements, then admissible only to be read into record

· Diff from Rule 612 – Present Memory Refreshed

· Business Records Exception – Rule 803(6)
· “Records of regularly conducted activity” ( 1) something relevant to business, 2) prepared as duty owed to business, 3) business relies/operates upon it (reliance, relative, duty)

· Can’t be prepared specifically for litigation, but internal controls of business

· “Made at or near time” – liberal, made at usual time for business

· “Business” is anything but home or public records

· Foundation can be made by any custodian w/ proper knowledge

· Only employees have duty to record, so statements by other people can’t come in as part of business record (unless other exception)

· Public Records Exception – Rule 803(8)
· Three categories:

· 1) Report of activity of office or agency – allowed in crim and civil

· 2) Report of observation of outside world – good for civil case, not admissible in crim cases if report of police or law enforcement agencies

· 3) Report of factual findings (evaluations) resulting from investigation – good in civil against anybody, good in crim case against pros but not def

· Statements in ancient documents – Rule 803(16)
· Statements in any document that is more than 20 years old, as long as authenticity is established (some formality) – newspapers usually out

· Market reports, commercial publications exception – Rule 803(17)
· Any public or commercial publication generally relied upon by the public

· Think market quotations, tabulations, lists, directory – like newspapers, bluebook values, phonebook, etc.

· Usually only challenged if you can show it was wrong

· Learned Treatises exception – Rule 803(18)
· 1) A published (permanentized and distributed)

· 2) Subject matter must be a science or an art

· 3) Recognized as a reliable authority (someone must lay foundation for it)

· At common law only allowed to impeach – OR didn’t pass this exception, so still only allowed to impeach in this state

· Reputation Exceptions – Rules 803(19)-(21)
· Rule 803(19) – Reputation concerning personal or family history

· Rule 803(20) – Reputation concerning boundaries or general history (not used very often now – boundaries are pretty well settled)

· Rule 803(21) – Reputation as to character

· If person’s character is relevant element/fact, courts prefer to have one person come in and talk about community rep as a whole

· Be aware of defamation laws – truth is always aff def to defamation

· Prior Conviction Exception – Rule 803(22)
· 1) Judgment of guilt (only crim cases, excludes nolo contendere)

· 2) Of a “felony” (over one year punishment)

· 3) A fact essential to prior judgment can be used (so any fact that judge or jury made can be used here if it was used as fact essential to conviction)

· 4) BUT NOT if it was judgment against third person offered now against crim accused (conviction of another can’t be used against def)

· This is somewhat similar to collateral estoppel

Sixth Amend Confrontation Issues
· Where would hearsay apply but 6th doesn’t?

· All civil cases

· When witness is available at trial

· Witness against the prosecution – state has no 6th right

· Where would 6th apply but hearsay doesn’t?

· Witness testifies but then is unavailable for x-exam

· Accused is denied attendance at trial

· Denied right to depose witnesses

· If accused can’t see witness during trial could be 6th issue

· Generally (under Roberts) it’s not a 6th Amend violation if firmly rooted in a hearsay exception

· Residual Exception – Rule 807
· General exception that says that statement that has equivalent circumstantial guarantees of trustworthiness (from other rules) is not excluded from hearsay rule, if court determines:

· A) Statement offered as evid of material fact, AND

· B) Statement is more probative on point for which it is offered than any other evid that can be procured, AND

· C) General purposes and justice served by admission of statement

· Proponent of statement must give adverse party proper notice before trial

· Extremely rare for a court to actually allow anything in under this

· Standardized Relevancy Rules
· Liability Insurance – Rule 411
· Evid of liability insurance is not admissible on issue of whether person acted negligently or otherwise wrongfully 

· Relevancy doesn’t matter – it’s too prejudicial, no need to balance

· Admissible is offered for another purpose (proof of agency, ownership, control, bias/prejudice of witness)

· Subsequent Remedial Measures – Rule 407
· Can’t use subsequent remedial measures as proof of liability

· 1) Must be after the incident

· 2) Must be a remedy (made accident less likely if done before)

· 3) Must be offered at trial on issue of fault of def

· As policy we encourage people to make things safer, not punish

· Can be used as impeachment evid, though

· Can be used to rebut Feasibility Arguments
· “Can’t do it” is always feasibility argument

· “Unsafe” is sometimes feasibility argument

· “Not safer” is never feasibility argument

· Can get in steps toward remedy, but not remedy once it has been completed

· Compromise and Offers to Compromise (Civil) – Rule 408
· Evid of offering/accepting to compromise a claim is not admissible to prove liability, validity, or amount of claim – good to prove anything else

· Consideration in compromise must be to forego a legal claim

· Legal claim must already be in existence when compromise is negotiate for

· Evid of conduct or statements made in during negotiations not admissible – but evid otherwise discoverable is admissible even if comes up during negs

Probably could admit statements made during negotiations if it’s then a prior inconsistent statement during trial – but unsettled area

If one party is given explicit permission to do something as part of negotiations, can use that as evid later if sued later

Character Evid Not Admissible to Prove Conduct – Rule 404
Rule 404(a) – Evid of person’s character trait is not admissible for purposes of proving action in conformity therewith on a particular occasion

Rule 404(b) – Evid of other crimes, wrongs, or acts is not admissible to prove character of person to show conformity therewith

Exceptions to Character Evid b/c don’t fit formula
“Unique and distinctive” – can be used to show def has knowledge and skills to commit crime (like monkey suit while robbing banks)

“Motive” – can be used to show this person had reason to do this particular bad act (like habit of beating up specific person)

“Absence of mistake or accident” – repeated accidents have strong implication that there is actually intention

“Element” – if character itself is element of case then admissible (child custody, defamation, negligent entrustment)

Exceptions to Character Evid that do fit formula but are excluded

1) In crim cases, if accused want to open door in regards to himself or victim, may do so – but then pros can rebut with own witnesses

2) If accused argues self-defense then pros can rebut with character evid of victim (that victim isn’t aggressive)

3) If accused initiates evid of victim’s bad character, pros can rebut victim’s character and also accused character (opening one opens both)

4) In civil cases, always entitled to impeach any witness that takes the stand for their untruthful character

Rule 405 lays out Methods of Proving Character when it’s allowed in

Rule 405(a) allows in evid of rep or opinion, but not specific acts

· Rule 406 – Evid of habit is relevant to prove question conduct of person on particular occasion was in conformity (“habit” is any outward act that is done repeatedly)
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