Evidence – 

Prof. Beloof

Intro


1. Exam



a. More like practice for the bar exam. Multiple choice, 3 hours, but not time pressured.



b. Open exam – can take it on either of the two days (8/4 or 8/7)



c. Closed book – no books, no notes.



d. Section of exam focusing on hearsay or not hearsay – not whether it fits into an exception, but just if it is or is not hearsay.


2. There is also a hearsay exam in the book to take next week. Good prep for exam

Why do we have the rules of evidence?


· Protection people – witnesses, victims, subjects, etc.


· Privileges – attorney/client, doctor/patient, husband/wife. Need to allow people to talk freely with each other without fear of repercussion.

Why rules not case law?


· You can carry them to court. Easy to take with you.


· Always read advisory committee notes. Judges use these in ruling on admissions.

Oregon Rules of Evidence


· Oregon has some differences which will be noted by the professor.


· No test on Oregon Evidence Code, but it will help with the bar.

Jury/Voir Dire


· Some things disqualify you from being on a jury



o Age – too young (18) or too old (72+), although too old can stay if they want.



o Felony conviction in some states.


· Excusing for cause: jurors who know the parties, jurors who are friends/relatives with law enforcement, etc.



o No limit to the number who can be excluded for cause.


· Preemptory challenges: set number of excusals for any reason whatsoever (except race)



o Misdemeanor get 3 challenges per side.



o Felonies get 6 challenges per side.



o Murder gets up to 12 depending on state.



o Judge can set limits in capital murder cases.


· Use those who you will preemptory challenge in order to “educate” the rest of the jury.


· Mini-opening statements may be allowed (if judge and both sides agree) may be allowed at voir dire.

Trial


I. Plaintiff (civil) or Prosecutor (criminal) starts – the party bearing the burden.



a. Opposite side can give opening statement immediately after, or wait until all evidence has been given and it is the other side’s turn.



b. More often in criminal than civil.



c. Can also waive opening statement. Generally doesn’t happen in a jury trial. Maybe bench trial.


II. Opening statement



a. Outline your case.



b. No argument.



c. Find theme for your case, and start it here.


III. Presentation of Proof.



a. Call witnesses one at a time.



b. Ask non-leading questions during direct examination.




i. Questions that do not suggest the answer.




ii. Where were you? What happened next? Etc…



c. Cross examination encourages and allows leading questions




i. Isn’t it true that…?



d. Redirect – possible but not required. After redirect, re-cross is possible. Ad nauseum, but it usually stops after one.



e. Must present all evidence in case in chief – no holding back evidence for later. Matlock doesn’t work.



f. Prosecution rests, and Defenses puts on their case.




i. Non-leading direct




ii. Leading cross.



g. Defense rests.



h. Prosecution may then put on rebuttal case, to rebut evidence the defense brought up. 




i. Narrow scope.




ii. Defense can put on a “sur-rebuttal” case.



i. Defense general then asks for a judgment of acquittal (JOA) to say the plaintiff/state did not prove their case.


IV. Closing argument. Same order.



a. Person with burden of proof (plaintiff/prosecutor) is allowed a second closing argument.



b. Here, you argue – tell the jury why the facts support your.



c. Tell the jury what you want and why.



d. While the judge will tell the jury what the law is, you can still put your two cents in. Align yourself with the judge.


V. Jury instructions – judge gives them.



a. Each side writes a list of what instructions they want the jury to have.



b. Judge gets the final say, just in case there is a difference between the two sides on what instruction are desired.



c. “Dynamite” instruction – judge CAN NOT give this. It is an instruction which tells the jury they have to come to agreement, even if it means changing their minds.


VI. Deliberation


VII. Verdict.


VIII. Sentencing. A person is not actually convicted until they are sentenced. 

The Record


I. Evidence not admitted is not the record.



a. This is why you should say “you will hear so-and-so say XYZ” – if the statement is later not admitted, the appellate court will see why.


II. Clearly mark evidence with numbers, this is how things get kept straight


III. Some words you may need to spell, some numbers you may want to state the full number properly.


IV. Pantomime – describe what is done.

Admitting or Excluding evidence.


I. Lay the foundation – who are they, what relationship do they have to the parties, do they have first hand knowledge for what they are about to testify.


II. Rule 611 – Mode and Order of Interrogation and Presentation



a. Judge/Court controls the mode and order of interrogating witnesses and presenting of evidence.




i. Really specific rules isn’t feasible – let the court do it.




ii. This covers things like whether court wants narrative testimony or question-and-answer format.



b. Cross-examination is limited to subject matter of direct examination and matters effecting the credibility of the witness. The court may, at its discretion, permit additional inquiry so long as it isn’t so far off to be completely unrelated.



c. Leading questions should not be used on direct, except with hostile witnesses, children, borderline mental issues, etc. At the court’s discretion – you have to ask first.

Real Evidence


I. Tangible objects directly related to the events in litigation.


II. In order to get the evidence in, you have to establish the foundation (to be covered later) that the object is what it is.


III. In trial, you want a checklist of evidence – what was submitted and what was received (two checkboxes).



a. When you rest, you can ask the clerk and check to insure all the pieces of evidence have been received into evidence.

Demonstrative Evidence


I. Used to demonstrate the case – photos, diagrams, etc.

How to Keep Evidence Out – the Objection.


I. Must list grounds for objection.


II. Don’t get into specifics of why, exactly, there is an objection, just a brief summary.


III. If you don’t remember the objection, just say “objection” and see if the judge knows the grounds – also gives you more time.


IV. If it’s not going to hurt you, don’t object. Makes you look bad the jury.


V. Motion in Limine –



a. Telling the judge before the trial begins that you think the other side is going to bring in evidence.



b. Want to exclude the evidence prior to the jury being called in. Objection in advance.

Rule 104:


I. Judge determines admissibility generally.


II. Judge determines preliminary questions.


III. Judge determine any privileges (has to use Evidence rules here, but nowhere else)

Errors:


I. Plain and reversible errors


II. Appellate courts give a lot of discretion to the trial courts. Will only overturn it if evidence came in which 



a. Was admitted in error.



b. Impacted the outcome of the trial.

Day 2


Affidavit of a judge: when a client feels that a judge can not be fair, and wants to remove the judge. Use sparingly… Must have valid reason (“hormonal” is not a valid reason)

Rule 104. Preliminary Questions


(a) Questions of admissibility generally.


Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.


(b) Relevancy conditioned on fact.


When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.


(c) Hearing of jury.


Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.


(d) Testimony by accused.


The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.


(e) Weight and credibility.


This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.

Relevance:

Rule 401. Definition of "Relevant Evidence"

"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.


· Advisory committee notes relevancy is the relationship between the evidence in question and the fact which the evidence wants to prove. It’s a relational issue.



§ Always ask “relevant to what??” when determining if evidence is admissible or inadmissible for relevancy.


· Constitutional questions may override relevant evidence under illegal search and seizure (Fourth Amendment) or in violation of suspect’s right to counsel (Fifth Amendment / Miranda Violation).



§ Relevance alone does not make evidence admissible.



§ Irrelevance ensures that evidence is inadmissible.


· This is a standard, not a test. No bright line test.


· Rule combines relevance and materiality – not separate in the rule.


· Favors admissibility – any tendency towards any fact.


Case: Old Chief v. U.S. (1997) “Old Chief I”



Johnny Old Chief was accused of being a felon in possession of a firearm. The previous conviction was for assault causing serious bodily injury. Johnny wanted the nature and name of the previous conviction out of evidence for the current trial.




§ Names of crimes are relevant – evidence is admissible. Stipulation of previous conviction doesn’t mean that type of conviction is not relevant.




§ An issue does not have to be in dispute in order to be relevant.




§ Defense argument that the evidence is “overbroad” – it is sufficient enough for the elements of the crime to show D is a felon. Judge says this is insufficient.


Notes: 



· Evidence may be relevant, even if it is overbroad; 



· An offer to stipulate does not make relevant evidence irrelevant; 



· Some states (California) require that the fact the evidence is relevant to is in dispute – Oregon does not require this; 



· You can’t tell the jury the consequence of the potential verdict, that is, what the sentence might be (includes mandatory minimums); 



· The jury’s function is only to find facts and determine guilt or non-guilt.



· “prejudice” – undue prejudice has the impact of a jury making a decision based on the wrong information.



· Rule favors admissibility – must just so some additional reason why the facts are so.


Negligence Cases:



· Question of knowledge – did the accused negligent party have knowledge or notice of a dangerous condition.



· Evidence of knowledge or foresee-ability is admissible.


Probative Value:



· Evidence of flight does not present a presumption of guilt.



· Inference of flight, however, might be persuasive if other factors are present (U.S. v. Martinez – guy goes missing, abandons family, law practice, and misses mom’s funeral after reports that he is wanted in connection to mail bombings). Flight was admitted.

Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.

Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.


Pragmatic Relevance: outweigh – value of evidence must outweigh (if equal, evidence comes in) prejudicial value.


Unfair Prejudice:



· “Prejudice”: causing jury/judge to determine the outcome based not on the facts at hand, but some other information. “A tendency to inflame the passion of the jury” – emotional decisions, not factual.



· Unfair prejudice is harm to the case which can not be supported by reason and logic. (administrative notes)



· Particularly gruesome photographs which go beyond the scope of the fact to be determined (State v. Chapple)



· Cumulative evidence – evidence which keeps saying the same thing.


Photographs:



· Needed to show relevant facts, including establishment of cause of death, nature of the wounds (i.e. testimony of medical examiner), prove violence of the attack, etc.



· The mere fact that photos are gruesome does not mean they are prejudicial and can not be admitted. Gruesome crimes produce gruesome photographs.



· Some crimes require proof of cruelty or torture, which practically require photographs.



· Changed conditions: if the evidence has changed so much since the crime, then the evidence will be inadmissible due to changed conditions (i.e. pictures of body after the autopsy).


Status event: if you are being charged with a crime based on status as felon, etc. The courts will generally not allow in the names of the crimes which gave you that status (at least Oregon won’t) – that is, they don’t follow Old Chief.



· Even though evidence is relevant (Old Chief I), it can be excluded due to unfair prejudice (Old Chief II)

Rule 105. Limited Admissibility

When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.



Judge can limit the admissibility.  But, it keeps a target on the evidence.

Rule 106. Remainder of or Related Writings or Recorded Statements

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.


Can't submit only part of a document which misrepresents the whole of the document.


Key issue: contemporaneous.  This is what gives you the ability to bring in whole documents instead of partial documents all at the same time, and not waiting for a period of time without hearing the rebuttal.



· Prevent distorted and prejudicial evidence by incomplete documentation.

Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.


The fact that you have insurance does not come into a trial, in general.  Insurance does not prove someone is more likely to be liable; but juries are more likely to find against insurance companies.


Can bring in insurance for other purposes - i.e. admitting guilt or a statement of fault.

HEARSAY


Rule 801. Definitions


The following definitions apply under this article:


(a) Statement.


A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.


(b) Declarant.


A "declarant" is a person who makes a statement.


(c) Hearsay.


"Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.



What is and is not hearsay?




· Hearsay is a statement made out of court offered to prove the matter asserted.




· Risks:





¨ Reliability





¨ Inaccuracy





¨ Distortion, unconscious biases.





¨ Lack of cross-examination - most important thing.




· A statement which is a lie, and the proof that it is a lie, but it is not related to the issue to be decided, it is not hearsay. (Problem 3-I: relevant, not hearsay)




· Statements not offered to prove the statement, but to support the inference of innocence are no hearsay. (Problem 3-K)



Non-verbal assertive conduct:




· Pointing in response to a question or request.




· Nodding your head when asked a question.




· Coded signal - sign language, Paul Revere's lantern.




· Anything where the actor intended to communicate something.




· Silence is not hearsay.



Assertive conduct versus non-assertive conduct:




· Assertive conduct intends to communicate something.




· Assertive conduct which is not being used to prove what is being asserted is not hearsay.





¨ i.e. wanted to admit the statement "he said the sky is blue" is only inadmissible if the question being presented was "Is the sky blue?"





¨ Lack of previous guest complaints about a possible faulty heater was admissible because a non-complaint is not a statement.  Cain v. George.




· Implied assertions (where the assertion is implied, but not stated - i.e. opening umbrellas rather than stating "it is raining") are NOT hearsay by FREs





¨ Common law stated that implied assertions were hearsay.  FREs overruled common law.




· Non-assertive conduct does not intend to communicate anything and is not hearsay.





¨ Involuntary emotional reactions - crying, sweating, shaking, etc.





¨ Addressed letters as evidence of actual address is not hearsay because it is non-assertive. (U.S. v. Singer).  Includes mailing a letter - that is non-assertive conduct showing a person's belief in a fact, not the truth of the fact.



Indirect Hearsay




· Information for which a person does not have first hand knowledge (i.e. the date of your birth - you don't remember it specifically)




· Background information is generally allowed, as long as the background information is not in question as part of the case.




· Bringing in hearsay indirectly: U.S. v. Check - brought in Cali's testimony by asking Spinelli what his response was to Cali's statements.  Like hearing one side of a telephone conversation.  NOT allowed - it is hearsay.




· Does NOT include circumstantial evidence which proves a person was in a specific room/building/area.





- Depends on the reason why the testimony is being admitted.





- Indirect hearsay needs to be more of the one-sided telephone conversation.





- U.S. v. Pacelli: hearsay if the missing half of a conversation is used to determine a person's guilt.




· Indirect showing of mental state is not hearsay.  Out of court statements which go to circumstantial evidence as to mental state are admitted. (Betts v. Betts)



Machines and animals




· Declarants are only human beings - not animals.




· Machines -





¨ What time it is - may be hearsay, but almost always allowed in.  People wear watches.





¨ Computers versus data entry people - it is really the data entry person who is communicating the data, not the machine, therefore data from computers is hearsay.





¨ Does this make sense given current technology?  Not always - have to prove there is no input by any humans.  That's when you have to prove that the machine is calibrated and functioning and meets the requirements of scientific evidence.



"Offered" - what are you using the evidence for?  The following things are items which are not "offered"




· If you are making the offer for something other than the truth of the matter asserted, then it is - by definition - not hearsay.




· Impeachment - non hearsay proof





¨ When a person, at trial, contradicts what they previously said.




· Verbal acts (verbal contracts, etc)





¨ Language that forms a contract





¨ Husband and wife die in car accident, rights of children depend on who survived longer - information as to who spoke last is not hearsay.





¨ Words used to bring about some other purpose than just to verify what the speaker said ("I'm real versta




· Effects on listener or reader.





¨ Statements to go to why a person acted the way they did - such as why police acted in a certain manner.




· Verbal objects are not hearsay even though they assert something.





¨ Name tags on briefcase or cup





¨ Envelopes with defendant's name on it is circumstantial evidence of D's identity.





¨ Die packs marking bank robbers.





¨ Legends on items (i.e. matchbooks, business cards, luggage tags) are NOT hearsay, but circumstantial evidence.






- No assertion is intended by putting a name on a glass.




· Circumstantial evidence of state of mind.





¨ If someone says they are Woody Allen, and they are not, you can use the statement to show he has mental issues - you are not trying to prove whether or not the person is actually Woody Allen.





¨ Careful with Identity Theft - if a persons' statements as to who he is will be part of ID theft case, then this goes to the truth of the statement, and it IS hearsay.




· Circumstantial evidence of memory or belief.


(d) Statements which are not hearsay.


A statement is not hearsay if--



(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 




(A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 




(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 




(C) one of identification of a person made after perceiving the person; or




Does not mean cross examination actually happened, only that it was subject to cross-examination.





· If statement meets the requirements of this, the statement is admitted as substantive evidence.





· This is not just to show a declarant was lying or wishy-washy, but actually prove the substance of the statement.





· Includes inconsistent statements used for impeachment - these will also come in for substantive statements.




Three conditions have to be met in order to admit a previous statement as substantive evidence under 801(d)(1):





1. Witness has to be cross-examinable (i.e. present in court)





2. Statement must be inconsistent with present testimony.





3. Previous statement must have been made under oath in a previous testimony or deposition.






· Inconsistent testimony is more likely to be reliable if it was closer in time to the event.






· Turncoat witnesses - usually Domestic Violence - victim is back together with the assailant and doesn't want to "press charges"






· Most courts exclude stationhouse testimony (allowed in State v. Smith, but rare)






· However, does not have to be a judicial proceeding (i.e. grand jury).  Count be an administrative proceeding or an INS hearing.




Admissible to rebut recent fabrication or charges of improper motive.





· Statements are substantive evidence.





· If it fits 801(d)(1)(B), then it is NOT hearsay, but:






1. Declarant must be subject to cross-examination (i.e. available at trial and called as a witness)






2. Statement must be consistent with current testimony.






3. Statement must be to rebut a charge of "recent fabrication" or "improper motive"







- Includes implied charges.







- Implications of influence by the defendant require the hearsay statements to be pre-influence.







- Temporal requirement under State v. Tome: prior out-of-court statements have to be made pre-motive in order to be admissible.




Identification of a person made after perceiving the person.





· Prior identification is substantive evidence.





· Declarant must be subject to cross examination - must be the witness in the case of sketch artist.  Both don't need to come.





· Provides no unconstitutional issues which led to the identification.





· Sketch artist renditions of a suspect are hearsay, but admissible under Rule 801(d)(1)(C) as a prior identification.





· Perception includes:






◊ Voice identification






◊ Sight of any part of the victim (even if witness did not see the person's face)



(2)Admission by party-opponent. The statement is offered against a party and is




(A) the party's own statement, in either an individual or a representative capacity or





Admission by party opponent:






· Content of statement are not alone sufficient to show agency.  There must be further corroboration.






· When the FRCPs butt heads with the FREs: right to argue in the alternative and having that alternative argument used as evidence against you  (as long as the previous charge was not dropped by the case)







- Because your attorney was acting as your agent by putting the claim down in writing.




(B) a statement of which the party has manifested an adoption or belief in its truth, or





Adoptive Admissions






◊ Questions come in as evidence when the answer was not clear as to what it was answering (i.e. "where you speeding?" "yes")






◊ Silence when accused of committing a crime - when a reasonable person would deny the charge - can be seen as adoptive admission.







► Does not work if you are silent by invoking Miranda rights.






◊ Includes "Sophie had bit a child today" in Mahlandt v. Wild Canid Survival & Research Center.




(C) a statement by a person authorized by the party to make a statement concerning the subject, or




(D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or





Admissions by Agents:






· No personal knowledge requirement.






· Government admissions: statements by public employees may be used against the government agency they work for.







- Did not used to be this way.







- However, folks are realizing that there is no intent noticed in the Rules to allow for this.






· Includes internal information - i.e. internal meeting minutes - as admissible against the principle, but only against the agent if he was party to the meeting. (Mahlandt)




(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.





Requirements:






· Actual conspiring.






· Statement made during the course of venture (pendency).






· Statement was in furtherance of the conspiracy.





If the conspiracy was successful, then not statements after success is allowed in.





Must have something besides the statements as corroboration of the conspiracy.






· Bourjaily v. U.S.:







- Burden of proof for preliminary statements is preponderance of the evidence.  Is it more likely than not?







- Declaration of one defendant may be admissible against another defendant upon showing by independent evidence of a conspiracy among the defendants.





Furtherance Requirement:






· To be admitted, the statement must be in furtherance of the conspiracy.






· Friendly chit chat is not usually in furtherance of the conspiracy.  It is "mere narrative"






· A casual admission of some type of culpability to a third party the culpable party trusts is not a furtherance of conspiracy.





Statements made to an officer after arrest, and conspiracy is over.






· Court says the conspiracy is over for the suspect when the suspect is arrested for the conspiracy.






· Statements on conspiracies to officers after arrest will not be admitted under the conspiracy exception.




The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).




Admissions Doctrine:





· A statement offered against a party (i.e. you can't offer the statement for yourself, but does NOT mean it has to be against the party's interest).






◊ Defendant's admission against plaintiff






◊ Plaintiff's admission against defendant





· Most common example: when you are in a car accident and one person admits fault.  The opponent of that person can use that hearsay as an "admission by a party opponent".





· Statements "against interest" are admissible against a party when "inconsistent" with his position at trial (the apparent assumption being that the statement here was against interest because it hurt declarant's position at trial).  Mathews v. Carpenter, basis for Problem 4-B.





· Admissions includes admissions by employees under respondent superior and agents of a principle.




Requirements:





· Personal knowledge is not required.





· Does not have to be against interest (i.e. can be self-serving or not).





· Has to be offered against a party.





· Admissions doctrine does not follow the restriction usually placed on opinions.  Opinions are OK.




Issues with admitting criminal pleadings into civil hearings:





· Prior statement against a party opponent and against his own interest (a plus, but not required).





· Most states now have statutes to prohibit non-crime admissions from being used in civil hearings.





· "No contest" pleas are not guilty pleas and can not be used like this.





· However, judges are not required to disclose anything other than Constitutional rights which a defendant is giving up, not all the possible consequences.




Bruton v. U.S.





· Co-defendants who were not moved to severe the cases and both had the same attorney (oy!)





· "defendant has the right to a fair trial, but not necessarily a perfect one"





· Defendant who had "curative" jury instruction with regard to consideration of the hearsay evidence had his conviction upheld; defendant who did not have those instructions had conviction overturned.


Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial



Four basic groups of Hearsay exceptions




· Non-hearsay exceptions - 801




· Admissions Doctrine - 802




· "Unrestricted" exceptions - 803




· Exception due to "unavailability" - 804 ** will need to know on exam which exceptions require unavailability under 804(b) - know those**


The following are not excluded by the hearsay rule, even though the declarant is available as a witness:



(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.




Do not have this exception in Oregon - means the event is taking place while the declarant is making the statement.





· Time element is at the time or immediately thereafter.





· Moments, not minutes - contemporaneous statement required.





· No time to think and make something up, therefore, reliable.




Immediacy requirement: a person can not have time to reflect and make something up (fabricate)




Satisfying the exception:





· Cell phone callers describing events to 911 operator.





· Victims words just prior to being shot.





· 911 call saying "I just had the living shit beat out of me"





· Emails recalling a phone conversation that just happened.





· IM messages?  Not decided, but…



(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.




Requirements:





1. There was an event.





2. The event caused excitement in the declarant





3. Under the excitement of the event




Theory:





· Circumstances cause excitement which produces utterances which have not been under the influence of fabrication.




Notes:





· The lapse of time between the startling even and the out-of-court statement although relative is not dispositive in the application of the rule





· While answers to inquiry will sometimes negate excited utterances, simply asking "what happened?" will not destroy the "excitement" necessary.





· Consider the following in determining if the declaration fits the exception:






- Age of declarant






- Physical and mental condition of declarant






- What the condition of the event was.





· Factors are determined by the judge by a preponderance of the evidence as a preliminary question of fact.





· Most common excited utterances are 911 calls.





· Do not necessarily need corroboration to show excitement.





· Courts look at totality of the circumstances in determining if there was an exciting event.



(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.




Generally used when a person is describing their physical condition.




State of mind uses:





· Physical condition





· Mental condition





· Later conduct - i.e. intent






◊ What a person says is often admitted as proof as to what that person did afterwards.  This does not require state of mind to be an element of the crime. (Hillmon Doctrine)






◊ Statements by one person can be used to prove the actions and intentions of another.






◊ Pheaster allowed declaration in to show intention of another person, but not all jdxns do this (OR does not)





· Will of the person who's statement is used.




How a person feels AS HE TALKS.  Not past or future feelings.





· Present state of mind only.




If state of mind is not relevant for the charge to be proved, then the exception will not apply.




If the declaration can come in, it comes in substantively.




Facts about declarant's will:





· Pretty much anything is allowed having to do with declarant's last will and testament.



(4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.




Theory: people who go to their doctor want to be treated and, therefore, tell the doctors the truth.





· Statements as to fault do not usually qualify under this rule.





· Includes statements to hospital staff, ambulance drivers and even family members regarding diagnosis or treatment of a medical condition.





· Differs from present state of mind exception because it is state of the declarant at any time related to diagnosis and treatment, not just condition at this instance.




Renville test:





· Declarant's motive in making statement is consistent with the purpose of promoting treatment AND





· Content of the statement is reasonably relied on by the physician in treatment or diagnosis.





· Majority view is that prevention of future abuse is not relevant under this exception because it does not relate to medical diagnosis or treatment.



(5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.




Historically, and offshoot of permitting a witness from refreshing his memory by examination of his own written memorandum (present recollection refreshed)




Must demonstrate:





1. Witness does not remember the event to testify fully.





2. Statement accurately reflects the knowledge a person once had (personal knowledge)





3. Person made or adopted the statement.





4. Statement was made or adopted while the event was fresh in the person's mind.






- Personal knowledge is required.  A person recording a recollection other than their own is not admissible.






- Police reports of what happened when the police officer didn't actually see what happened are not admissible here.




If admitted, the memorandum may be read into the record, but can not be admitted into evidence unless done so by the adverse party.





· Doesn't go to jury, but is part of the record.



(6) Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.




Business records as hearsay exception:





· Regular business activity if it was the regular practice of the business.





· Archie at the plumbing factory - signs a receipt and enters a notation on the delivery intake form and transmits it to inventory control.  Subsequent entries into the computers to inventory, control, accounting, etc - all generated in the regular course of business, therefore, all admissible hearsay under this exception.




How to get in:





· If all else fails, bring in the custodian of records.





· Otherwise, bring it in through other rules.




Requirements:





· Each person who handles the paperwork acts in accordance to his or her duties.





· Pretty much everything will get in - very rare that it doesn't.




Elements:





1. Regular business 





2. Personal knowledge of the source of the record - not an outsider to the business.






· Can include agents when the a contractor and sub-contractor are involved with the principle.  The enterprise can be considered a single entity (Norcon v. Kotowski)





3. Contemporaneity - record recorded at the time of the event or act.





4. Foundation testimony - here's where the custodian may have to come in, if you can't easy set the foundation for admitting the evidence.  Requires only first hand knowledge of how records are kept, not first hand information as to the content of the records.




Exception: plaintiffs in personal injury suits can not enter medical records under the business record exception if the doctor was seen in anticipation of litigation.



(8) Public records and reports. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.




Use restrictions:





· Criminal cases can not use matters of police records (police report is not public record in criminal trials, but may be in civil trials.)






◊ Chemist working in a lab is "other law enforcement personnel" (Oates v. U.S.) because the chemist is working under state direction.






◊ Reason behind this is the Confrontation Clause of the Constitution, therefore there is no back door to get police testimony in, the Constitution is more important.






◊ Includes any officer or agent which has government authority.






◊ Some states have specific statutes which allow limited number of police reports to come in at trial.





· Civil and criminal cases against the government, then investigations made pursuant to government investigations can not be used.





· If use restrictions apply, you can not use other exceptions to get the documents in.




Examples:





· Court transcripts





· Marshall's return





· Proceeding notices





· Department process flow




Mundane things which people do over and over again, where memory may be vague because of this.





· Records are more reliable.




Factual findings are admissible under this doctrine.




ACN notes on whether source of information or other circumstances lack trustworthiness - factors for consideration:





1. Timeliness of the investigation





2. Special skill or experience of the official making the report.





3. Whether a hearing was held on the incident in the report.






- Not required to show trustworthiness, just helps.





4. Problems with motive.



(18) Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.




Rarely used.





· May be read into evidence, but can not be received into evidence.





· Usually used by opposing party to impeach an expert witness.

Rule 804. Hearsay Exceptions; Declarant Unavailable


(a) Definition of unavailability.


"Unavailability as a witness" includes situations in which the declarant--



(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or



(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or




Refusal to testify usually has to include some form of showing that the refusal is due to legitimate fear for safety.



(3) testifies to a lack of memory of the subject matter of the declarant's statement; or



(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or




Death is usually a "gimme" for unavailability.




Illness must be severe - if temporary, party should ask for set over rather than hearsay admissions.





· Special circumstances, however, which will prevent delay.  Such as: child victims (take into account the age of the child)



(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.




Other reasonable means:





· Invitation to testify





· Paying hotel and travel costs





· Material witness warrant (witness will be held in jail - not done very often)




Subpoenas:





· State subpoenas only work within the state.





· Valid subpoenas must be personally served.




Unavailability for the reluctant witness:





· Good faith effort to personally serve subpoena - sheriff marks the subpoena envelope with attempts and results.




A party who is responsible for the unavailability of a party is not allowed to bring up one of the unavailability defenses. 





· Problem 4-L.  Government let the girl go, and did too little to secure her presence at trial.  Therefore, they don't get to claim "unavailability".  Showed some bad faith in getting a deposition but not doing anything else.





· Barber v. Page: must have good faith effort to procure a witness's attendance at trial, even if you knew it would be futile effort.



A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.


(b) Hearsay exceptions.


The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:



(1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.




Former testimony:





· Must have opportunity to cross examine.





· Statement must be under oath.





· Same party for criminal trials.





· Predecessor in interest in civil matters.






- Sufficient "community of interest"






- Having like motive to develop the testimony about the same material facts (Lloyd v. American Export Lines, Inc.; dissent says "predecessor in interest" requires privity) 




Note that there is a difference between this and the exception for prior inconsistent statements





· Prior inconsistent statements require current ability to cross-examine.





· Former testimony requires ability to cross examine in the past.



(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.




For Homicide cases, the person has to be dead for this exception.





· A little different in Oregon.  Have to believe you are going to die when you are making the statement, but if you make a miraculous recovery, the statement can come in if you are unavailable.





· Higher burden, though, then the civil "dying declaration"





· Federal Rule, however, can only be used in a homicide, using the victim (dead) statements.




For a civil proceeding, the declarant does not have to die.





· A reasonable person would believe they are dying in the situation of the declaration.




Restrictions on statements:





· Has to be about the crime or civil incident which lead to the impending death.





· "Extra" crimes talked about while impending death won't be admitted.




How to determine if the victim had an expectancy of imminent death?





· Degree of injury / seriousness of the wounds





· Doctor's evaluation and what was told the patient - i.e. patient told she would not survive.





· "Settled hopeless expectation that death is near at hand" - Cardozo opinion.




Problem 4-N: “If you want to stay healthy”: The hearsay is admissible under 804(b)(6) because the letter was obviously a threat.




This is a discretionary ruling by the judge, and appellate courts are very unlikely to overturn because the trial judge is the only one who can judge the demeanor of the witness to see if there really is a threat, or the effect of a threat on the witness.




Possible problem with the ex parte judgment and the fact that the defense attorney was not in the conference. The defendant wouldn’t have to be there, but the attorney probably should have been.



(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.




Statements against interest - what interests?





· Pecuniary, financial, incarceration, etc.





· Can be an interest limited in scope - i.e. says he owes $500, when opposing party says he owes $1000.  Against interest to the tune of $500.





· Collateral statements - those surrounding statements against interest, but aren't themselves against interest - are not allowed in as part of the statement against interest. (Williamson v. U.S.)




Statements by co-defendants require corroboration, as they may not be solely against interest, as they may inculpate the other co-defendants and therefore be in the interest of the declarant.




Look at statements in context:





· Would a reasonable person be inculpated by the statement, even though it appears neutral?  If so, then it's against interest.




Statements which incriminate one, but exculpate another (problem 4-M):





· Look at things in context





· Are they "sharing blame"?





· Were the confessor/exculpator friends, acquaintances, or strangers?





· Need to determine if the exculpating statement was not with 'strings attached'.





· All of these corroborate to show a trustworthiness of the statement.





· In the problem, the evidence would come in.




Corroboration requirements:





· Directly or circumstantially prove the account of the declarant.





· Only applied to statements exonerating the accused, not those inculpating the accused.






- Some Constitutional problems with this.  Most courts now allow either of these statements in if the corroboration requirements are met.



(4) Statement of personal or family history. 




(A) A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or 




(B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared.



(5) [Other exceptions.][Transferred to Rule 807]



(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.




Added as a prophylactic rule to keep defendants from threatening or killing witnesses in order to prevent their testimony.  Waiver by misconduct.





· Burden of proof that there was wrongdoing: preponderance of the evidence (more likely than not)

Rule 807. Residual Exception

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant. 


The Catchall Exception:



· Need to be able to include some statements which have not been thought off which should come in, in the interest of justice.



· Factors to consider in trustworthiness (State v. Weaver):




§ Witnesses reporting statement are credible




§ Temporal proximity of when the statement was made and when the event occurred




§ Declarant is available to testify




§ Declarant had first hand knowledge of the assertions being made.




§ Statement was unambiguous and explicit




§ Statement was in response to an open-ended question, and was not the result of interrogation




§ Statement was made by more than one person, who agree on the substance of the statement




§ Similar account of the episode of trauma was made on separate occasions




§ Statement is corroborated by third party evidence (medical evidence in this case)



· Also look at whether the statements were made under oath, if the affiants knew each other, etc.


Catchall exception is often used in child abuse and child sex abuse cases.



· Lots of changes in abused children, but child can not always testify about it.



· Court takes into a lot of factors to determine if childrens statements and actions are admissible.



· Oregon has a “child hearsay” law which allows hearsay for children under many circumstances, which makes the need for the catchall moot in most cases.


The Confrontation Clause – Crawford v. Washington.



· Don’t worry so much about historical confrontation clause issued. Crawford changed everything.


Confrontation Clause only applies to people accused of crimes. Not a civil suit issue.


Note: she doesn’t care about the theories behind the modern doctrine of confrontation clause. She’s more interested in the practical.


Seventh Amendment right to confront those who accuse you of a crime.



§ Right to see the witnesses against you.



§ Right to cross examination those who have claims against you.



§ Accuse may loose the right to confrontation if they misbehave in court.



§ Crawford – a cold day in hell for prosecutors – any “testimonial” statement requires the declarant to be in court and testifying.


Preliminary hearing statements are not admissible because there was no opportunity for cross-examination, which is required by the confrontation clause. (Roberts)



§ Roberts is still good law for non-testimonial hearsay


Two prong test for admissibility (Roberts):



1. Unavailability – good faith effort to produce the declarant has failed.



2. “Inidicia of Reliability” – fitting a “firmly rooted hearsay exception”. The statements are so trustworthy that they should be admitted.  Prior ability for cross-examination.


Testimony under Crawford:



· Admissibility of testimonial statements requires cross-examination, therefore requires the declarant to be testifying in court.



· Hearsay exceptions which escape Crawford:




§ Business records




§ Statements in furtherance of conspiracy




§ Dying declarations



· Prof. has developed a “post-Crawford” chart – what to consider, when, and how to analyze under Crawford for admissibility or non-admissibility of hearsay.



· What is “testimony”? Crawford doesn’t exactly say. Maybe “statements which one can reasonably expect to be used by the prosecutor”.




§ 911 tapes were allowed in to a lower court as “non-testimonial” because the goal of the call was to not prove a fact, or to be used in court, but to be used to get help. (lower court, has not been reviewed by Supreme Court to see if this was OK)




§ Affidavits, preliminary hearing statements, statements taken by police officers in the course of interrogations, etc. - things which third parties would reasonably believe would be used in court.



· What is not testimonial?




□ Business records.




□ Statements in furtherance of a conspiracy




□ Dying declarations (may be testimonial, but still admissible because of the long history of the rule)




□ Forfeiture by misconduct - if defendant intimidates or threatens (or worse) the witnesses, then the statement is going to come in.



· Can use the testimonial hearsay if declarant is in court and available to cross-examine.




□ Can use as testimony or for impeachment purposes.

Rule 404. Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes


(a) Character evidence generally


Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:



What is character?




· Inclinations, perceptions, propensity to act based on past behavior



Character Traits:




· Dishonesty / Honesty




· Trustworthy / Untrustworthy




· Secretive / Open




· Helpful / hurtful




· Good tempered / quick tempered




· Violent / Patient



Don't want to allow in evidence that a person is a certain way because we want jurors to determine the facts based on the evidence, and not on whether or not they like the defendant's character.



This is only for criminal cases.  No provision of 404 allows for character evidence in civil cases unless it is an element of the claim (i.e. defamation).




· Some states allow character evidence in claims of self defense in civil assault and battery suits (Oregon).




· Other areas where character is an element:





- Child custody





- Defamation





- Wrongful death suits (for value of life)





- Negligent entrustment



(1) Character of accused - Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if  evidence of  a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404 (a)(2),  evidence of the same  trait of character of the accused offered  by the prosecution;




Good before Bad:





· Defense gets character evidence in its case-in-chief.  Prosecutor can only call character evidence in rebuttal to defense assertions.



(2) Character of alleged victim - Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;




Bad before Good:





· Defense can show that the victim had some characteristic which gets the defendant off, but this opens the door for prosecution to show the defendant also has characteristics which would make him more guilty looking.





· Ex: evidence that the victim was aggressive and picked fights (5-B), then prosecution gets to put on character evidence that the defendant was violent.



(3) Character of witness - Evidence of the character of a witness, as provided in rules 607, 608, and 609.


(b) Other crimes, wrongs, or acts


Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.



Most often used is "intent"




· Used frequently in drug cases where the suspect said they did not intend to sell drugs, when charged with Distribution of Controlled Substance.




· Also used when defense is "it was an accident".



Four part test:




1. Is it really being offered in evidence to prove intent?




2. Is it relative?




3. Is the probative value outweighed by prejudice?




4. Is a limiting statement needed?



If defense raises the issue of intent, then character evidence which goes to show intent should come in (5-F).




· Disclose to other side that character witnesses will be used to show intent. (Johns motion)




· Allows for other side to prepare for the information and encourages plea agreements.




· Question of intent can be brought up by defendant or by raising the "entrapment" defense.  Defense of entrapment will bring in prior bad acts which lead to intent.



Modus Operandi (5-G)




· Can not be common, but must be specific enough to show a particular mode of operation.




· Determined based on totality of the circumstances.




· Need enough commonality and similarity to be more than coincidental.



Child abuse:




· Difficult to ensure the proper person is charged.  How do you determine if it was mom, dad or the nanny?

Rule 405. Methods of Proving Character


(a) Reputation or opinion.


In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.



Potential Pitfalls:




· Cross examination gets a lot of doors opened by having the prosecution bring in a whole slew of stuff.




· However, only relevant, specific instances of conduct.  It only has to be reasonable belief that the instance actually happened.




· A defendant is at the risk of having his whole case confused and misrepresented by the prosecution - this is basically a "shame on you" for opening the door of character evidence.


(b) Specific instances of conduct.


In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.



Very difficult to think of examples where this applies in criminal cases.




· Old chastity laws…  Otherwise, never used.




· CIVIL cases, however, is much more used.





¨ Child custody: the character of the parents are an essential element for determining child custody.

Rule 406. Habit; Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.


Difference between Character and Habit:



· Habit is actions, and is freely admissible.




- Reflex behavior in a set of circumstances.




- A regular response to a repeated situation.




- How often do you have to do something in order for it to be "habit"?  Need a definite propensity, but 100% of the time is not necessary.  Court determines if something is a habit?




- Usually specific descriptions of actions taken.




- Usually used in civil negligence cases.



· Character goes to a person's personality - are they "good" or "bad" - and is restricted.




- Tendency towards a specific trait: honesty, integrity, trustworthiness, etc.




- Disposition of a general trait.




- Generally adjectives describing a person (good, careful, honest, respectful)

Rule 412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition

Rape Shield Statutes:


New laws overriding common law which allowed for the victim's sex life was allowable evidence.



· Evidence of character has nothing to do with whether or not a person was raped.


(a) Evidence generally inadmissible.


The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):



(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.



(2) Evidence offered to prove any alleged victim's sexual predisposition.


(b) Exceptions.



(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:




(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;




(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and




(C) evidence the exclusion of which would violate the constitutional rights of the defendant.



(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.


(c) Procedure to determine admissibility.



(1) A party intending to offer evidence under subdivision (b) must --




(A) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and




(B) serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim's guardian or representative.



(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.

Rule 413. Evidence of Similar Crimes in Sexual Assault Cases


Prior sex assault evidence can come in with new sex assault charges.



· Not only that, but prior acts can be used to prove the crime at issue.



· Can still be excluded if court finds this "not relevant" (pretty rare, though, in sex assault cases)


(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.


(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.


(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.


(d) For purposes of this rule and Rule 415, "offense of sexual assault" means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-- 



(1) any conduct proscribed by chapter 109A of title 18, United States Code;



(2) contact, without consent, between any part of the defendant's body or an object and the genitals or anus of another person;



(3) contact, without consent, between the genitals or anus of the defendant and any part of another person's body;



(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or



(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

Rule 414. Evidence of Similar Crimes in Child Molestation Cases


Evidence of other child molestation is admissible in child molestation cases.


(a)  In a criminal case in which the defendant  is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.


(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.


(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.


(d) For purposes of this rule and Rule 415, "child" means a person below the age of fourteen, and "offense of child molestation" means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-- 



(1) any conduct proscribed by chapter 109A of title 18, United States Code, that was committed in relation to a child;



(2) any conduct proscribed by chapter 110 of title 18, United States Code;



(3) contact between any part of the defendant's body or an object and the genitals or anus of a child;



(4) contact between the genitals or anus of the defendant and any part of the body of a child;



(5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or



(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

Rule 415. Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation


(a) In a civil case in which a claim for damages or other relief is predicated on a party's alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party's commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.


(b) A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.


(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

Rule 603. Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.

Rule 611. Mode and Order of Interrogation and Presentation


(a) Control by court.


The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.


(b) Scope of cross-examination.


Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.


(c) Leading questions.


Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

Rule 608. Evidence of Character and Conduct of Witness


Does not require pre-trial notice.


(a) Opinion and reputation evidence of character.


The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.


Credibility has to be attacked before it can be defended.



· Some things, like payment for expert witnesses or prior convictions, are known "attacks" and can be defended up front.


Can not be proven by extrinsic evidence.



· You don't get to bring in other evidence to show a person is not answering your question truthfully.  I.e.: isn't it true you lied on a job application 9 years ago? No.  Then you don't get to bring in the old job application.


Evidence of trying to keep witnesses from testifying are relevant to truth and veracity.



· Includes threats meant to encourage a person to break the law. (Manske)


Can used reputation and opinion evidence (character evidence)



· Witness must have had character attacked before evidence of truthfulness comes in.



· Need to establish how reputation is known by the character witness - basis for bringing in the character evidence.


(b) Specific instances of conduct.


Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.


Improper Rehabilitation:



· Using prior consistent statements to repair credibility does not require all the same things as using statements.



· Prior statements do not come in substantively, just for purposes of repairing reputation.


Evidence of the conviction of a crime can be proven with extrinsic evidence.


Collateral impeachment:



· Must impeach a specific assertion, not just "general liar" impeachment.



· Needs to tend to prove a substantive point.


The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

Rule 609. Impeachment by Evidence of Conviction of Crime


(a) General rule.


For the purpose of attacking the credibility of a witness,



(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and



(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.



Felonies only.




· Misdemeanors come in if they involve dishonesty or false statement.




· If not, has to be a felony AND be balanced probative value with unfair prejudice (403 balancing test against a witness).




· For the accused, there is a different, more difficult, balancing test.  





¨ The probative value of the prior conviction must be supported by specific facts and circumstances. (Lipscomb)





¨ Must still substantially outweigh the prejudicial effect of admitting the conviction.





¨ Exclusionary rule.  If no truthfulness issue, same crime as currently being accused is excluded.



Oregon Rules are easier:




· 609 in Oregon says any felony conviction comes in.  No balancing test.  And any misdemeanor conviction comes if it bears on truthfulness or false statement.




· Still has 10 year limit on it. (maybe.  May be 15)



Things which involve veracity:




· Forgery




· Theft (Oregon, not federal)




· Embezzlement




· Perjury




· Robbery (find of middle ground)




· Murder, assault, drug selling (pretty low on the truthfulness/veracity issue, probably won't come in unless not the accused and felony)



Federal courts will also look at what the charge defense is.


(b) Time limit.


Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.



If crime is more than 10 years old, then it will not come in.


(c) Effect of pardon, annulment, or certificate of rehabilitation.


Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.



Can not come in if there was a pardon, annulment or certificate of rehabilitation unless there has been a new conviction.


(d) Juvenile adjudications.


Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.



Generally, juvenile adjudication is not used against the accused.  May be used against a non-accused witness, but only under strict balancing.


(e) Pendency of appeal.


The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.



Cases on appeal can still be used against a defendant.

Rule 607. Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling the witness.

Rule 613. Prior Statements of Witnesses


(a) Examining witness concerning prior statement.


In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.



Don't have to be "gentle" in leading in to impeachment questions of a witness.



General practice is to show it to opposing counsel, don't just wait for the request.  Just a professional behavior thing.




· Best also the bring up prior inconsistent statements while the witness is on the stand and has an opportunity to explain the inconsistencies. 




· Don't call people with no actual evidence to come in just to impeach him and inadvertently get in information which wouldn't otherwise be admissible.





- Witnesses must have useful evidence.  Not just brought forward to impeach.


(b) Extrinsic evidence of prior inconsistent statement of witness.


Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).



Contradictions:




· Counterproof which only contradicts on a non-relevant point will not come in.




· Counterproof has to be relevant for some reason.

Rule 602. Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.

Rule 701. Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.


What can a lay person testify to?



· Things which are "rationally based" on the perception of the witness.  Can NOT be intuition.:




□ If a person was intoxicated.




□ Emotions manifested by a person's act.




□ Emotional responses of others - i.e. looked sad, happy, angry, etc.




□ The speed of a moving car (provided the person is a driver).




□ Identity, handwriting (of someone you know, not like a handwriting analysis and personality)




□ Weight, measurements, size, form, etc.




□ General character and reputation of a person.

Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.


Who is an expert?  Anyone who has a specialized knowledge.



· Hobbies, education, any kind of specialized knowledge.  Don't have to have some sort of specialized, formalized training.  Practical experience is sufficient.



· Can testify if it will assist the trier of fact in determining the facts or to help them understand the evidence.



· If evidence can easily be understood by a lay person, an expert may not be required.


Cross examination of experts:



· 

Rule 703. Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their  prejudicial effect. 


Basis for expert testimony:



· Expert must have first hand knowledge.



· Expert can also watch trial and testify to what they observe in trial.



· Expert can rely on data which is reasonably relied on by similar experts.



· An expert can not rely entirely on another expert's opinion.  There must have been some other independent basis for forming the expert's opinion.


Experts can bring in information which is reasonably relied on by the professional, who is relying on that information.



· However, if evidence is deemed inadmissible (i.e. illegally obtained, fruits of the poisonous tree), then the expert can not bring it in.

Rule 704. Opinion on Ultimate Issue


(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.


(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

Rule 901. Requirement of Authentication or Identification


(a) General provision.


The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.



Establishing Foundation:




· What the exhibit is, how it came into evidence, etc.




· Chain of evidence testimony




· Blood splatter expert to testify why blood was not on the bat used to beat the victim.  Splatter doesn't hit bat unless hit twice.




· Great book: Evidentiary Foundations (same one DA has in library)



Authenticating exhibit - evidence sufficient to prove the evidence is what the proponent says it is:




· Mark the exhibit




· Have witness testify to it's authenticity




· Offer into evidence




· Permit opposing counsel opportunity to object




· Submit exhibit to court if it so desires




· Obtain the ruling of the court




· Request permission to present the exhibit for the jury.



Chain of Evidence:




· Since the evidence was found, a list of who had access to the evidence, when and where.



Self-Authenticating Evidence:




· By statute or order only, no "obviously" self-authenticating questions.


(b) Illustrations.


By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:



(1) Testimony of witness with knowledge. Testimony that a matter is what it is claimed to be.



(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.



(3) Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.




Fingerprint questions



(4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.



(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.




I.e. recognizing a voice on the phone.



(6) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.



(7) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.



(8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.



(9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.



(10) Methods provided by statute or rule. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

Demonstrative Evidence: won't necessarily be received by the court or seen by the jury, only used as demonstration to give a visual and help explain the testimony.


· Used to help the jury understand the evidence.

Best Evidence Rule: Handout.  Not on exam.
