Basic Elements of the Real Estate Transaction

I. Arranging the Deal


A. Conflicts of interest when representing the buyer and seller.


B. Role of the Broker - heavy influence.



1. Listing Agreements:




a. Open - a unilateral contract: "if you sell my house, I will pay you a commission"





i. Unilateral contract - seller promises to pay, broker promises to perform.





ii. Used to be the most common type - before the days of the MLS.





iii. Promise by performance.  You accept the offer by performing.





iv. Can sign open listing agreements with as many brokers as I want.





v. May backfire, however.  Little to no incentive for a broker to spend money on advertisement or investment.





vi. Commission based on "ready, willing and able" buyer being brought by the broker.  Can owe commission to more than one agent.





vii. Issues with whether the broker was the true "procuring cause" of the buyer buying the seller's property - two brokers with open agreements show the same house to the buyer, who gets paid?






· Procuring cause analysis: the broker who gets paid is the one who was the procuring cause.






· Like the but-for test in Torts.






· This becomes a finding of fact for the jury.




b. Exclusive Agent - broker is exclusive agent for selling the house, and if any agent sells it, the broker gets the commission.





i. Bilateral contract





ii. Reserves right to sell the home themselves - if I find the buyer, the agent gets no commission.




c. Exclusive Listing Agreement - broker gets paid if "me, thee, or anyone else" sells the house.





i. Treated as a bilateral contract.  Promise from the broker is "best efforts" to sell the house.





ii. Seller's promise is to pay.




d. Net listing - outlawed in some states and frowned on by the states.  Allows seller to set "net" price, and broker gets any commission over the net price.





i. Invitation for broker shenanigans. 





ii. However, not unusual in a commercial real estate transaction.  Less disparity in information which the seller has.



2. Always check the rest of the contract to ensure the language is fully consistent with the type of contract you want. (Galbraith v. Johnson)



3. If ambiguous, the assumption is that the contract was an Open Agreement.


C. Rules of commission for Brokers:



1. Tristam's Landing, Inc. v. Wait: the broker earns the commission when:




a. He producers a ready, willing and able buyer




b. Purchaser enters into contract with the owner to purchase the property.




c. The purchaser completes the transaction by closing the contract in compliance with the contract.



2. Oregon follows Tristam's Landing / Ellsworth Dobbs' rules.  Not everyone does.  In "traditional" JDXN, once the offer is accepted, commission is due.



3. Courts do not like sticking sellers with two commissions for the same sale.




a. LaPin - WI court said "negotiation" specified in the contract was not sufficient.  New WI form now says "places in contact with"




b. Common form in Oregon says "broker shows the house"




c. Common California is "person who physically enters the house"


D. What constitutes a "sale"?



1. Seller has an obligation to provide a marketable title.



2. If title is unmarketable, then the seller gets to walk.  However, seller mostly has to give notice and reasonable time to remedy any issues.



3. Sale is offer + acceptance in non-Tristan's Landing jdxn.



4. Sale is performance for consideration in some jdxn (foreclosure example).



5. Is condemnation a sale?  Yes.  Sale for consideration, therefore, there's a commission.


E. Relationship between seller and broker is an "agency"



1. An Agent is a "fiduciary" - a relationship of utmost good faith and disclosure.  Can't keep secrets.  Has to follow instructions.  Must use reasonable skill, care and diligence.



2. Duties owed to the principle of the fiduciary.



3. An Agent is required to act solely for the benefit of the principle. - No self dealing.  (Daubman v. CBS Real Estate Co.)



4. A fiduciary can not make a personal profit off a principle.



5. If you violate your fiduciary obligations, you have no right to compensation.




a. Broker violates fiduciary duty when disclosing the seller's bottom line is. (Haynes)



6. Broker owes all his obligations to the seller.


F. All brokers are an agent of the seller.



1. The listing broker is an agent of the seller.



2. Thanks to MLS, the selling agent is a sub-agent of the seller.



3. All broker obligations are owed to the seller.


G. Exclusive Buyers Agents.



1. A product of the dual agency encountered by the implied agency relationship between the buyer and the broker and the broker and the seller.



2. State laws are now setting up "buyers agents" and specifically authorizing dual agency in brokers.




a. Oregon Statute allows dual agency with full disclosure, and with affirmative obligations to both the seller and the buyer.




b. OR statute: requires confidentiality and disclosure. ??




c. Broker can't disclose confidential information designated as such in writing or that the buyer will take less than the asking price or seller will pay more than the offer.



3. Dual agency is a myth - it removes the broker from liability, but does nothing to benefit the buyer or seller.


H. Duty of Seller to Buyer



1. Not to commit fraud (tort) - actively misrepresent a material fact (if buyer asks the seller a question, seller can't lie)




a. Seller disclosures "I think…" 




b. Standard tort law, opinions aren't actionable.



2. Good Faith and Fair Dealing per the UCC



3. Common law rule, however, is "caveat emptor" - no duty to disclose.



4. Does and agent have more of a duty to disclose something than a principle?  




a. Many courts have been imposing this duty on brokers under some circumstances.




b. Statutory under "professional duty of care" - a licensed professional regulated by the state.




c. Also statutory under idea of buyers need for information which can not be obtained through other means.




d. Duty to disclose known, dangerous defects.





i. CA courts 'duty to disclose any material fact effecting the value or habitability of the property' (murder house case)





ii. Duty to disclose that person who previously lived their died of AIDS?  Some courts said yes.





iii. Obligation to disclose is based on state law and can be very subjective.





iv. Legislatures in many states have no passed seller disclosure statutes to shift the duty of disclosure from the Broker to the seller.





v. OR: need intentional misrepresentation to sustain fraud claim against the seller.  At best, left with negligent misrepresentation and sellers owe no duty to exercise reasonable care.  Back to the beginning.


I. Role of the lawyer

II. Performing the Contract


A. Statute of Frauds



1. Baliles v. Cities Service Co.



2. Courts vary on level of description needed on a contract.




a. Something that points you to extrinsic evidence to decipher property description (loosest)




b. Exact legal description of the property (harshest, Washington state)



3. Difference between contract and deed when it comes to statute of frauds.




a. Contracts effect only the two parties and last only through the executory period.




b. Deed affects anyone who ever has any dealing with this real estate in the future - prospective buyers, sellers, lenders, etc.  Lasts forever.





i. Deed has to be complete and accurate in order to be valid.




c. Why require a contract?





i. Forces the parties to come to a meeting of the minds.





ii. Forces buyers to agree on terms - financing, purchase price, etc.





iii. Benefit of statute of frauds is that it forces the parties to work out the details.


B. Level of property description in contract versus in deed.


C. Electronic Signatures Act (2000) - allows contract to be formed through electronic transmission.



1. You can sign a contract by means of electronic sending - "a symbol attached to or logically associated with a contract"



2. 15 USCA 7006(13)(B)


D. Contract Conditions



1. Persistent question of whether the conditions in a contract leave so many terms open that no enforceable contract has been formed - too many conditions in the hands of one party.



2. In order to get around this, seller often sells the "option" to purchase.



3. Most residential contracts have a condition precedent of financing.




a. Standard rule: contract is not enforceable unless condition precedent is met.




b. Specific performance is not available unless contract is enforceable.




c. Risk of Loss issue: risk of loss exists until the contract is enforceable.  However, courts treat the contract as enforceable if the condition precedent CAN BE fulfilled, not necessarily because it WAS NOT fulfilled.



4. Conditions must be satisfied or waived before the contract is enforceable.




a. The person for whom the condition exists has the power to waive it. [rule]




b. Conditions which benefit both parties can not be unilaterally waived by either party.



5. Financing Contingencies




a. Conditions such as this are controlled by one person, usually the buyer.




b. Illusory contract - one which lack mutuality, performance is at the choice of one of the parties.




c. It is the buyer's responsibility to get financing.  He can "decide" not to get financing.




d. ENTER: GOOD FAITH.  Courts imply an obligation of good faith in fulfilling contract conditions.





i. Good faith is a question of fact.  Dependant on circumstances.






· If there are only two banks in town, applying to two banks is sufficient.  If you're in a big city, two banks probably isn't enough…





ii. Only the jury can tell you if it was good faith.





iii. Best efforts is beyond good faith.





iv. If financing is reasonably close to what you wrote in the contract, you probably have to perform under good faith.






· Some case law says the exact details must be met.




e. Parallelism of interest: instances when buyer and someone else (lender) have parallel interest in a contract - ex. Requiring financing contingency of 90% in order to ensure the bank appraises the property to a point where the buyer can not get the loan.




f. Is this entity providing the financing material?  Case law says "no" (may be facts of case - Kovarik v. Vesely) - if the buyer can get financing, it doesn't matter who it is from.





· Might matter on private or commercial lender, but which commercial lender may be material.



6. Marketable Title (Caselli v. Messina - an anomaly) - courts assume this must be present in order to sell the property.




a. Defined: one which at all times and under all circumstances may be forced upon an unwilling purchaser 




b. A seller's title is marketable if it is free from reasonable doubt





i. Reasonable doubt is in either law or fact.





ii. Doubt as to fact, and the facts can be investigated and questions answered, then there is marketable title.  If facts can not be ascertained, then there is no marketable title.





iii. Doubt as to law, if there is clear law on the issue, the title is marketable.  If law is unclear, then no marketable title. 





iv. You can't hand a buyer a marketable title AND a trial memo.




c. What is doubt? - Wisconsin changed river case.  Doubt if the seller owns the land south of the new river path.





i. Depends on whether there was an accretion or avulsion - did the river change course slowly or quickly?





ii. Slow changing rivers (accretion) change boundaries.





iii. Sudden change of course (avulsion) does not change title to land, the ownership is where the river used to be.




d. Obligation to convey a record title? (i.e. public record show title)




e. If no record title, is the title marketable?  Most jurisdictions say title based on adverse possession is not a marketable title.





i. You can not force a buyer into litigation.





ii. If the seller has not quieted title, he can't put the onus on the buyer.




f. Along with doubt, encumbrances can give an unmarketable title.





i. Rights/interests owned by third parties which reduce the sellers value in some way.





ii. Typically claims of money, possession or use.





iii. Judgment lien (money), easement (use), landlord-tenant contract (possession)





iv. Does anyone really own a property with no encumbrances? Road easements, telephone easements, sewer easements, etc.





v. Usually property is sold "subject to" or "except for" - and a list of all encumbrances.  Usually very broadly worded, as well.





vi. Seller oriented clauses require buyer to list out any encumbrance they are unwilling to take.




g. Title defects may also give unmarketable title.: mistakes in deed conveyances and recording.  Misspelled names, lack of notary, etc.





i. While some are easy, how do you tell (from looking at the record) if there was a fraudulent transaction?





ii. This is why there is title insurance.  For off the record issues which may effect title.





iii. Caselli v. Messina says the "mere existence" of a problem is only used for title defects in making a title unmarketable. - book authors argue that ONLY title defects get this treatment.  Encumbrances must be dealt with subjectively.



7. Insurable Title - title which an insurance company will cover.




a. Court does not obligate the seller to provide an insurable title unless it is put in the contract.




b. Title insurers may be willing to take more of a risk and insure a title which may have encumbrances which make the title unmarketable.



8. Record Title - title which can be shown in public records.




a. Court does not obligate the seller to provide record title unless it is put in the contract.



9. Material Breach




a. One remedy for material breach is rescission of the contract.




b. "Time is of the essence" clause.





i. Time is not of the essence in the contract for a payment of money.  Remedy is interest on the payment - old law





ii. Where the agreement clearly provides that time is of the essence, equity is powerless to intervene - new law (majority states).





iii. Well drafted contracts can provide make timing a material issue.


E. Zoning



1. Existing zoning laws do not encumber the title.



2. Changes in zoning laws are generally consider the risk of the buyer (Dover Pool being a "warm fuzzy justice" case).



3. Violations of zoning, however, are always encumbrances.


F. Quantity



1. If acreage is different than contracted for, and the contract is specifically for the sale of acreage (not a sale in gross) buyer has options:




a. Walk away from the deal.




b. Demand an abatement in purchase price so as only to pay for the actual quantity conveyed.



2. Sale in gross exception.  Sale in gross = "what you see is what you get", no acreage specified.




a. Sale in gross means parties have agreed to buy and sell based on visual boundaries, not specific acreage.




b. Buyer has no options.

III. Remedies


A. Both buyer and seller can pick and choose (election of remedies) which remedies they will pursue.



1. Often contracts are written to limit these remedies - often buyers only remedy is the return of the deposit, sellers only remedy is retention of the down payment.


B. Standard Contract Damages



1. Money Damages - for buyers and sellers.




a. Difference between contract price and market price at time of breach.





i. Difficult to calculate market price at time of breach.





ii. This is the main reason people don't like money damages.





iii. Definition of Market Price = the price a willing buyer and willing seller agree to, provided they have full information.  






· Sellers have to prove a lower market value than contract.






· Buyers have to prove a higher market value than contract price.





iv. General rule that you can't recover unforeseen damages - damages must be contemplated by the buyer and the seller at the time the contract was formed (Hadley v. Baxendale)




b. How to get market value - lots of fights here.





i. Appraisals - battle of the experts.





ii. Comps - comparisons and differentiations.





iii. Some jurisdictions (Kuhn) allow market value to be calculated by resale price (minority view).  However, Kuhn had really bad faith buyers - is market value by resale price only for when there is a bad faith buyer?





iv. Can not use value of land traded for it (Raisor v. Jackson)




c. Disappointed party to a contract has an obligation to mitigate damages (Contract law)





i. What happens if you resell the house at too low a price to obtain a market value?




d. Money damages puts the risk of breach on the seller.  By the time the seller gets the case in to court, he has to prove market value at time of breach, but property is still declining in value - is he "made whole"?




e. Buyer can only recover damages from seller with bad title if the seller had the title in bad faith.





i. Issue with latent defects in title or patent defects - if the seller knows of the defect (or a third party has interest in the title), is he de facto in bad faith?






· Raisor v. Jackson - spouse/co-owner of seller fails to sign the contract to sale.




f. Usually, seller will sue for 





i. Specific performance in a falling market.





ii. Retention of down payment and resale for rising market.




g. Buyer will sue for





i. Specific performance in a rising market.





ii. Return of deposit / down payment in a falling market (more likely, even in a rising market as the buyer usually wants a place to live)



2. Specific performance




a. Much easier for the buyer to get SP if he shows up at closing with all the conditions met.





i. Possible issues with keeping financing alive during pendant suit.





ii. Equitable remedy - need "clean hands", can not be in default in any way.  A buyer in breach on any contract provision can not generally get SP.





iii. Courts can condition SP for the non-breaching party (Kessler) if it would be "inequitable" for the breaching party to also follow through on the contract.






· Abatement in pricing for defects (used to be limited to defects of quantity or title, now also applicable for defects in property)






· Increase in consideration for increased cost (Kessler)






· Need to look at whether the entire contract would have not been entered into if the defects were known at the time the contract was formed.




b. Specific performance for seller is difficult, depending on why buyer breached.





i. Often if seller's damages remedy is deemed inadequate (dissent in Tombari v. Griepp).





ii. All conditions for the buyer's protection still must have been met.




c. Note on "mutuality of remedy" - most courts have axed this.



3. Rescission - tender of performance is a condition precedent to your obligation to perform.




a. If buyer breaches, seller can rescind the contract.




b. Can sue for rescission for anticipatory repudiation (example of long term installment contract breach).


C. Keep in mind, you can't litigate and sell the property to another.  Both parties have to be ready, willing and able to perform to the contract when the decision is made.



1. Can be difficult for buyer to maintain financing ability for a long time.



2. However, seller will have an encumbered title if there is a suit for specific performance.


D. Most transactions tend to be settled in residential real estate.


E. Value of remedies is how well a lawyer can threaten to use a particular remedy convincingly.



1. Delay is a great tactic.


F. Problems:



1. Seller remedies are either too week (money damages) or too strong (specific performance which can drive buyer into bankruptcy).



2. Some states have started looking to the UCC to remedy this.




a. Standard remedy from UCC is damages, determined by damages or specific performance for "unique" items.




b. Specific performance in the UCC is very rare.  Land is not considered unique enough.


G. Vendors and Vendees Liens



1. Doctrine of Equitable Conversion - when a specifically enforceable contract is signed, equity treats the contract as if it were performed.  




a. Buyer is the owner of land.




b. Seller is the owner of money.



2. Very little practical difference between a seller suing for specific performance and a seller suing for foreclosure of a vendors lien.




a. Some jurisdictions have procedural requirements for each of them, making one possibly preferable.




b. One major difference, though - judgment lien is effective when your judgment is docketed.  If there are other creditors with interest in the property, you may be lower down the priority list.  If you foreclose a vendor's lien, then the lien is effective from the date the contract is signed.  BIG DIFFERENCE in time.



3. Equitable vendee's lien is still alive and well.




a. Vendee has a viable remedy in a lien against the seller's title.



4. Variety of Equitable Vendor's Liens




a. Installment sales contract - vendor retains legal title, with no obligation to convey the title until the end of the installment contract.  Often described as a "vendor's lien"




b. Vendor (dummy) who transfers legal title to a buyer on the reliance of the buyer's promise to pay.  Back to ancient law that the seller has a lien against the buyer's title until the complete purchase price is paid.  Called an "equitable lien"





· Some jurisdictions view this as unenforceable if any payment is taken (Oregon)




c. Express lien in the deed for the property.  Lien becomes part of the record.  Often called an "equitable mortgage" or an "equitable lien"





i. Good because enforceable against third parties because it is in the notice.





ii. More easily enforced.



5. Recovery for foreclosure of a vendor's lien: 




a. Whatever the property garnered at a foreclosure sale AND




b. The difference between the sale price and the contract place from the buyer via a judgment. (known as a deficiency judgment)




c. Some states have "anti-deficiency" statutes which prevent part b of this recovery.

IV. Closing the Contract


A. Earnest money - money in hand.   Shows buyer is serious, and gives seller cash at hand in case of buyer breach.


B. Liquidated damages



1. What's the difference between liquidated damages and a penalty clause?




a. True penalty clauses are designed to compel performance by imposing a penalty.  Courts will not enforce penalty clause.




b. Liquidated damages cover reasonably forecast damages in the event of a breach.  The damages have to be estimated (reasonably) prior to breach of contract.  A contractual election of remedies.





i. Forfeit your right to sue for actual damages, limited to liquidated damages.





ii. Does not bar equitable remedies (specific performance)





iii. Old maxim: you can't agree that equity does not have jurisdiction over a case.



2. Most courts look at liquidated damages prospectively (when contract is formed)




a. Can you reasonably forecast the future damages?




b. What are reasonable liquidated damages?  10% or less of purchase price is presumptively a reasonable forecast.




c. Minority of courts (Utah) look at reasonable forecasts retrospectively.




d. Oregon uses UCC for liquidated damages validity - valid if it is reasonable either at time of contracting or in light of actual damages.



3. Widely used in real estate because:




a. Unjust enrichment if the seller doesn't actually suffer a loss. (new CA law - Freedman v. Lecter)




b. Courts will keep liquidated damages even if the seller doesn't suffer any loss.




c. Puts burden of suit on buyer, who has to sue for return of liquidated damages.


C. Material Breach



1. Time can be made material with "time is of the essence" clause.



2. All material items can be waived - sometimes under flimsy evidence.



3. CYA letter - write a letter with a new time, but still insisting that it is material.




a. Timely notice that time is of the essence.




b. Possible even if the original contract does not have the clause in the contract.




c. Oregon unique rule: if parties do not perform on the closing date, the contract expires by its own term - with no right to specific performance on either party, or return of earnest money.  There must be some action to waive a time is of the essence clause.  Most courts say inaction is waiver.



4. Any material breach justifies rescission.




a. Mutual rescission - both parties agree (most common result of disputes over residential real estate)




b. Unilateral rescission - two types





i. Equitable rescission - one party brings a declaratory judgment action asking for judicial approval to rescind.





ii. Legal rescission (aka self help rescission) - one party does something which they claim is a material breach, and the other party says "fine, I'm rescinding".  Requires timely notice and opportunity to perform.






· Better be right about the material breach.


D. MISSED CLASS - SEE RAPH'S NOTES


E. Deeds



1. Most deeds are now under statutory forms.  Older deeds might be hand drafted.



2. Identify parties, describe property, the habendum clause ("to have and to hold" close), type of interest conveyed, conditions or promises attached to the deed, execution clause (signature, date, etc), acknowledgment for recording (notary)



3. What to do if there is a conflict between parts of the deed (Barrier v. Randolph)




a. Must be able to trace all transfers from the paper record.  




b. A deed will be construed according to its language - the paper record controls.




c. If dispute is between the immediate grantor and immediate grantor, then they can look at the intent, and order the deed to be changed to reflect the intent.




d. If it is subsequent grantors and grantees, the intent of the original parties is irrelevant, and the language of the document controls.





i. Can be construed against the grantor if the conflicting language limits the size of the estate.





ii. Courts prefer the largest estate possible (fee simple)





iii. Determine "what would a perspective purchaser believe after reading this deed?"



4. Interpretational cannons - what to do with ambiguous language in a deed?  Conflicting requirements which are irreconcilable.




a. Granting clause controls over the habendum.




b. Written words take precedent over printed words.




c. Details win over vague information. 




d. Earlier clauses win over later clauses. (? Just a tie breaker, no notice of intent)



5. Delivery - a deed will not transfer title unless it is delivered.




a. Objective (physical delivery of document) and subjective (grantor has to intend for the delivery to be effective) element.





i. How does a third party purchaser know if a deed executed in the past was actually delivered, considering intent?





ii. The kind of defect impossible to discover from examination of record.




b. Presumption that deed which has been recorded has been delivered.




c. Presumption that a deed which has been acknowledged has been delivered.




d. Presumptions are rebut-able.




e. Essence of delivery = grantor's intent to relinquish dominion and control. 





i. You have control of the safe deposit box, you maintain control of the deed (Wiggill v. Cheney)





ii. People who try to use a deed to transfer at death something without a will get burned by this.





iii. "Constructive deliver" is possible -giving up the key to the safe deposit box, thereby giving up control -  as is an implied reservation of a life estate (Agrelius v. Mohesky).




f. Delivery does not have to be delivery to the grantee - it can be to a third party.  That is what an escrow is!  The key is giving up control to someone.




g. Delivery to a third party for a named grantee on the grantors death is effective if the grantor surrenders control of the deed.




h. Oral conditions attached to a delivery of a deed to a grantee is unenforceable (if White Sox win the World Series example)





i. Marketable title issues.




i. A person can make a conditional delivery to a grantee, as long as the condition is written down.





i. Still -- marketable title issues if the condition can not be shown beyond a reasonable doubt to have been met.





ii. How to get around?  ESCROW



6. Deed Descriptions - Material Element under the statute of frauds.  Lawyer responsibility to ensure it is accurate!  Go out and walk the metes and bounds.




a. Description must be adequate to exclude all other properties on earth.




b. Ambiguous deeds - courts like to uphold, if possible, a deed with an ambiguous deed description.





i. Ambiguous description will make title unmarketable until litigation straightens it out.





ii. Theory, however, is that the parties wanted to convey something.




c. Descriptions can be complex and lengthy - crucially important that the buyer transfers exactly what they got from their seller.





i. Generally done by copying the description from the deed you got to the deed you're given.




d. Metes and Bounds descriptions (translation: distances and directions) - description that gives you a series of distances and directions from a known starting point.



7. Doctrine of Merger - once the contract closes, the deed governs.


F. Escrow - conditional delivery of a deed to a third party.



1. Deed delivered to escrow agent, with condition on it to not be turned over until the purchase price is given to the escrow agent.



2. Escrow agreement outlines the conditions needed to be met to change hands on the deed and the money.



3. Makes condition enforceable on conditioned delivery.



4. Problem with escrows - how to phrase the conditions and determine if the conditions are met.




a. Objectively verifiable conditions!




b. Escrow agent must determine if all conditions have been met (in re Akivis) - an "independent, objective observation" - and is personally responsible for failure to do that.




c. Must draft escrow conditions so that they are clear, exact and independently verifiable.


G. Guarantees



1. Caveat emptor.  Other than title, no implied warranties of quality - only marketable title.



2. No oral evidence admissible because of parol evidence rule.



3. No contractual promises because of Merger Doctrine.



4. Exceptions at common law:




a. Model homes - homes built based on models had an implied guarantee that the home purchased would reasonably resemble the model.




b. Common law fraud



5. Slowly moved towards implied warranty of fitness. (Levittown hot water boiler case)




a. Almost 40 states have adopted the implied warranty in the sale of NEW housing.




b. Used housing sold by the "casual seller" has no implied warranty of fitness.




c. Applies to builders (big and sometimes small), and those who act as builders (contractors and those who act as contractors - in some states) and even sometimes new property "flippers"




d. Cause in fact may not be necessary - don't need to show negligence on builders' fault (Wawak v. Stewart - builder not necessarily at fault for flooding basement.  Dissent says implied fitness warranty makes the builder an insurer.)





· Still have duty to mitigate damages.




e. Implied warranty goes beyond the first buyer (Blagg v. Fred Hunt Co., Inc.)





i. Most warranties do not run to subsequent purchasers due to lack of privity with the builder.





ii. Warranty to last "for a reasonable amount of time".  How long is this?  Who knows…




f. When does "Act of God" defense come in?




g. What does this mean for the builder?  Over built.  Over priced.



6. Is there implied warranty for the land on which the house was built?




a. OR case for Salishan Spit - built expensive houses which washed away into the ocean.  Suit against developers on implied warranty.  OR Supreme Court said no liability - based on foreseeability and visible risk.  Everyone knows you don't built your house on a sand dune and expect it to stay put.




b. What if defect is not so obvious? - Wyoming cases say sale of building lots have an assumed fitness for building, or seller is liable for implied warranty of fitness.  Shifting soil, water table, unseen items are not included, however.



7. You can disclaim an implied warranty in a contract, but it must be a knowing disclaimer, bargained for, not buried in the fine print of the contract. (in theory you can disclaim an implied warrant, but it is difficult in practice).  About the only thing excludable are patent defects which are specifically bargained for.



8. Other defendants for implied warranty of fitness




a. Generally, can not sue the financers / lenders for home construction.




b. Exception if lenders have tight ties in with the builders, acting as more than just lenders (Connor v. Great Western Savings & Loan Assn. - including, here, right to inspect and joint venture-type relationship)





i. If lender is in "cahoots" for fraudulent schemes (concerted fraudulent action), then they will be liable (Jemison v. Montgomery Real Estate and Co.)





ii. "Block busting" where brokers and banks set up a scheme to sell homes to blacks at inflated prices which they knew they couldn't pay.  Kept recycling - selling, foreclosing and reselling - the same houses.




c. General inspection by a bank to ensure progress is being made before construction loans are paid out is not sufficient tie.  Banks' do not have a duty to inspect for the benefit of the buyer (Rice v. First Federal Savings and Loan Assn of Lake County)




d. May be liability on appraisers based on justifiable reliance - if the appraisers should have noticed the defect and buyers reasonably relied on the appraisal.





i. Do appraisers work for the bank or for the buyer?


H. Title



1. Covenant of Seisin (present covenant)



2. Covenant of the Right to Convey (marketable title) (present covenant)



3. Covenant against encumbrances (present covenant)



4. Covenant of Warranty - promise for good title - obligates the seller to compensate the buer for any losses when the title conveyed falls short of the title that the deed purports to convey. (future covenant)



5. Covenant of Quiet Enjoyment - no one is going to interfere with buyer's possession by a suit by someone claiming superior possessory interest. (future covenant)




a. Usually combined with Covenant of Warranty.



6. Covenant of Further Enjoyment. (future covenant)


I. Most deeds are statutory form deed:



1. OR - statute which lists four types of statutory form deeds (93.850):




a. Warranty Deed





i. Operative word "grantor warrants…" - that's enough to cover all the previous covenants.





ii. "warrant" means the grantor has seised and has the right to convey, except for encumbrances listed, grantor warrants and defends future claims, and any exclusion to these covenants must be expressly disclaimed.





iii. This is why a buyer would sell the seller of an interest in property who had a defective deed (McCain-Anglin-Lingo-Mortenson case)




b. Special Warranty Deed





i. Operative word "grantor specially warrants…" - that's enough to cover all the previous covenants.





ii. "specially warrants" is the same as "warrants", except that is only warrants the grantor has not created any encumbrances, NOT that no encumbrances exist.




c. Bargain and Sale Deed (contractual way to "raise a use")





i. Operative word "grantor conveys…" - that's enough to cover all the previous covenants.





ii. Conveys the entire interest in purports to convey, raises an estoppel, but doesn't provide any covenants to title.




d. Quitclaim Deed.





i. Operative word "grantor releases and quitclaims…" - that's enough to cover all the previous covenants.





ii. What you see is what you get - "I don't promise nothing".  If I have any interest in this real estate [I don't promise that I do], here it is.





iii. Conveys only what the grantor actually owns at the moment.





iv. DOES NOT raise an estoppel for the grantors/heirs/successors



2. 1(a)-(c) all operate to after effect to the grantee.  Conveys all future interest which may be inherited later -  future claims are estopped.  Quitclaim deeds do not get estopped in this way.



3. Most states have some sort of statutory forms like this.




a. All convey the instrument wished to convey.




b. Raises an estoppel to the grantor and the grantor's successors in interest - grantor/successors are estopped from denying they had the right to covey what they purported to covey.




c. Deed includes the following covenants


J. Present Covenants versus Future Covenants



1. Present covenants are present promised, and are breached the moment the deed is delivered.  It is either breached then or it is not breached at all.



2. Future Covenants promise something in the future.




a. Brown v. Lober: cause of action accrues when the contract was breached (which was at delivery of the deed), there is no discovery doctrine.




b. Title insurance? Would have protected the buyers interest if it was "of record" and the title insurance did not discover it under the title search.  





i. No requirement of breach of warranty for title insurance to kick in.





ii. Title insurance only guarantees good title.





iii. Generally, they would find an encumbrance on record they will except it from coverage.





iv. Major purpose of title insurance - flush out problems with title and notify buyer prior to closing.

V. Assuring Title


A. The Recording System



1. Common law resolution of disputes governing competing claims to real estate




a. If A deeds property to B and C (illegally), then the first one to receive wins because when A deeded to the second person, he transferred nothing - he had nothing to deed.  First in time wins.




b. Equitable (contract) versus Legal (deed) title - Equitable title wins over legal title.




c. American colonies changed the common law with the recording registry and statutes, thereby introducing notice.





i. Many types of statutes.





ii. Common thread is that the winner in these types of disputes is not the first to acquire the interest, but the first person to record their interest.





iii. However, title still transfer when deed is deliver.  But, the buyer may loose that interest if he fails to record it.



2. Types of recording statutes:




a. Common law (no statute) - first in time wins.




b. (Pure) Race Statute - first one to record, wins.





i. Recording first will be protected against prior purchasers.




c. (Pure) Notice Statute - an unrecorded deed is ineffective deed (protected against prior deeds) as against a purchaser who acquires his interest without notice.





i. Acquiring interest without notice will protect you against prior purchasers.




d. Race-Notice Statute - an unrecorded deed is ineffective deed (protected against prior deeds) as against a purchaser who acquires his interest without notice and records first.





i. Acquiring interest without notice AND





ii. Record first for protection against prior purchasers.





iii. Most states have switched to race-notice statutes for interest of overall "fairness".




e. Period of Grace Statute (hardly exists at all, apparently thankfully - oddball)





i. Child of the territorial days - when Oregon deeds had to be recorded in San Francisco. 





ii. Tacks on to one of the other types of statutes a "period of protection" - a time of immunity after acquiring interest.





iii. Example: after acquiring interest, you have 15 days to record your interest.  If you miss that window, you stand to loose (but not automatically) your interest to a subsequent purchaser.





iv. Protection through creative escrow - escrow agent is to keep deposit money and record deed, wait 15 days and check the title.  Only if the title comes up clean after 15 days, then the purchase money goes to the seller.  If there is an intervening recording, the escrow agent records a quitclaim deed back to the seller and return the purchase money to the buyer.





v. Oregon has oddball - if you acquire property at a foreclosure sale via a sheriff's deed, you get 6 days of grace.




f. SOP for buying property:





i. First, search the record.





ii. Second, properly record.





iii. Then, you ought to be a winner. :-)





iv. Unfortunately, it doesn't always workout that way.  Why is that???  What happens if both parties did everything they were supposed to do - no one at fault?






· A grants to B






· A then grants to C with notice of grant to B






· C grants to X, with no notice of B.






· Who wins between B and X??






· Some say X stands in C's place, and can not win.  Others (most) jdxns say that X stands in his own right - if he records without notice, he will win in a race-notice jdxn.




g. Notice defined:





i. Actual knowledge.





ii. Constructive knowledge - notice by operation of law.






· Effect of recording system is that you have notice by operation of law of everything that is properly recorded.






· Generally limited to record instruments within his "chain of title"






· A defectively recorded instrument does not serve to give constructive notice (RULE: Webb v. Norman)






· Record notice operates prospectively against those who will acquire interest in the future - not those who already have interest, contractual, deed or otherwise.  Always ask when a person acquired interest and when notice is given (constructively or otherwise)





iii. Inquiry notice - notice of facts which would make a reasonable person ask questions.  If you would find out by asking, then you are bound by it.






· Searching record to see a defectively recorded instrument will provide inquiry notice (RULE subsequent to Webb v. Norman)






· POSSESSION: most common type of inquiry notice.  You have notice of all the rights of someone in possession of the property.  Court says this includes spread manure on winter acreage, preparing for spring (Miller v. Green) - based on same theory as adverse possession, use in the way a true owner would use.






· Inquiry notice also includes no gas stations (Sanborn v. McLean) notifies that gas stations are prohibited.  Enough notice to urge you to ask notice.






· From whom do you have to inquire?






· What is the scope of the search/inquiry?  Not answered in Sanborn.






· What do you inquire about?  Facts or legal effect?






· You can't rely on the record here - inquiry notice is notice of something apart from the record.






· Exception to the inquiry rule: if possession is consistent with the record, no further inquiry is necessary (minority view states)





iv. Fallacy of the transplanted category - mistaken assumption that a word has a unitary meaning, that possession always means the same thing.





v. Any of these types of notice will defeat claims of a good-faith purchaser.





vi. Notices include notice of property interests such as mortgages.



3. Circuitous Liens




a. If there are three encumbrances, A, B and C (in order of time), and A's lien is before B's, and B's before C's, but A did not record his lien, then:





i. A's lien is void as to C and the funds are dispersed as follows:





ii. Take the whole amount, and subtract B's lien and apply the balance to pay C.  That gives C just what he would have had if A had not existed.





iii. Take the whole amount and subtract A's lien and apply the balance to pay B.  This gives B what he was entitled to.





iv. The balance remaining after payment is made to B and C is applied to A's lien because A could have prevented the circuitry by properly recording. 




b. If B had notice of A's lien, but C did not because A had not recorded, then A should not gain a windfall.





i. C, therefore, ought to be paid first


B. Types of Recording Systems



1. Grantor-Grantee Index




a. Oregon calls the Grantee Index the "Indirect Index" and the Grantor Index the "Direct Index"




b. Alphabetical and chronological.




c. One book for grantees by last name 




d. One book for grantors by last name.




e. Both books include grantor and grantee names, description of the property and dates of conveyances.




f. Start with grantees, from the person attempting to convey the property and trace backwards.




g. Then, switch to grantor index and repeat the process going forward. 




h. Validate the data from each book with the other.



2. Tract Index




a. Keeps track of land by platted blocks or lots.




b. Largely in western states




c. Conveyances - both grantor and grantee - are all listed in the book and page associated with the plat or tract.




d. If the required index of a state is a tract index, then purchasers of a tract of land are charged with constructive notice to all conveyances listed on the tract index because all conveyances effecting that land, regardless of who made them, would be listed there.




e. Less likely to be "wild deeds" with tract indices. 



3. Public record also includes a ton of records:




a. Probate records




b. Divorce court records




c. Tax assessor records




d. Etc…




e. Number of records which have to be searched in order to complete a title search is governed by state law.


C. Title Standards



1. Uniform Title Standards - agreement among an organization of lawyers who have declared answers to common questions or problems of title.



2. Crystallize practices of conveyances



3. States the purpose of examination of title is to provide the client a marketable title, subject to no other encumbrances than those expressly provided for in the client's contract.




a. Includes attempting to explain and correct title defects with other examiners.




b. Includes recommending the terms of the contract to be consistent with Title Standards in force.




c. Sets standard timelines for period of search




d. Includes probate judgments, creditor judgments, divorce decrees, all sorts of records.



4. If a purchaser finds a complete chain of title - perfect record title - then he has the right to rely on the record and is not obliged to search the record further. (Morse v. Curtis)




a. Best to record not only your own deed, but all necessary links in the chain of title.




b. Third parties must be able to find the links which connect the chain of title.




c. Many state statutes require that chain of title must be recorded, not just your deed, but other unrecorded deeds.



5. "Wild deeds" - those outside the chain of title and not recorded do not give constructive notice. Sabo v. Horvath




a. The purpose is to "promote simplicity and certainty".


D. Recording Act



1. Antecedent debt as consideration - only the person who comes second in recording his interest is protected by the recording statutes. Note 2 (p280) is WRONG - A recorded, so B doesn't need the protection of the recording statute, because he had notice.




a. B has protection under the recording act if he can show he was a purchaser who paid value with no notice of another's interest.




b. Is a judgment lien "value paid" for interest - in most states, NO, he would not be a protected party under the recording statutes.  A judgment creditor does not part with value for the interest (also an interpretation of the judgment lien statutes of a state)



2. The reason for recording - mortgage, deed grant, trust, gift, will - it does not matter the value paid, but only who recorded their interest appropriately.



3. Antecedent debt is not "value paid" in consideration for land.



4. "Recording" means "proper recording", including indexing. (Mortenson v. Lingo, where deed was recorded, but not properly indexed)




a. With two relatively innocent buyer, court looks at who was in a better position to prevent the loss - the person who had the better ability to prevent the loss, but didn't, will loose the case.




b. Who thinks to double check the county clerk's work???




c. Some states differ - Oregon says the index is NOT a part of the record.  Recording in Oregon means handing the deed to the clerk and paying the fee.




d. Risk of loss for improper recording: Alaska says it's on the recording party, Oregon says it's on the successive purchaser (first wins).





i. Alaska/Mortenson v. Lingo is majority view. BUT





ii. Still a substantial number of states follow Oregon rule.




e. Another argument for title insurance (in Oregon rules - wouldn't work for Anglin in Mortenson)


E. Chain of Title



1. Must have a link in the chain of title from the grantor to the grantee in order for a recording to be proper.



2. If you want to record, record not only your own deed, but your chain of title.



3. If A conveys to B (who doesn't record) and B conveys to C (who does record his deed) and A conveys to D who doesn't record, then




a. In notice jdxn, D wins because he acquired his title without notice.




b. In a race state, D wins because C did not have chain of title from A, only from B.  C would need to record the chain of title in order to win.




c. In a race-notice jdxn, the statute doesn't apply, and we're back to common law - first in time wins.  UNLESS:





i. If C gets to recorder office first, and records the deed from A to B and his (from B to C), then he wins.





ii. If D gets to the recorder office first, then he wins because C's chain of title is not complete.



4. Hypo: A conveys to B (who doesn't record), then A conveys to C with notice of B, and C then conveys to X (who does record, but has no notice).  Then…




a. Between B and C, B wins because C had notice.




b. In some states, X stands in the place of C and looses.





i. More modern case law says he wins because he took without notice and recorded.



5. Hypo: A conveys to B (waits, and records after C), then A conveys to C with notice of B (and C records), and C then conveys to X (who does record, but has no notice).  Then…




a. Between B and X:





i. In a pure race state, X wins because C was on the record first and therefore had good title to give to X.





ii. In a pure race state, X would win even if X had notice because the record is the only thing which is relevant.





iii. In a race-notice state, some jdxn read the statute literally - X didn't record first and even though he had no notice, he doesn't win because you have to do both.  Most jdxns, however, say with two innocent parties, the one who was better situated to prevent the error, but didn't, will loose. (RULE)






· Reasoning based on how you search the records - determining if the grantor was conveyed the property and if the grantor had granted the property to someone else.






· Buyer is not obliged to search the record beyond finding all the conveyances which are expected (Morse v. Curtis - Massachusetts RULE)



6. Hypo/Case: A (in possession, but without title) conveys to B (who promptly records), State conveys to A (who records after B had recorded), then A conveys to C (who records promptly).




a. Between C and B, who "wins"?




b. Not clear, because C had no notice, but did not technically record first.  Question is, do you have an obligation to look to the record before A acquired the property.  And how far back? (date of birth?? - leads to needing to trace back every grantor to their date of birth) 




c. Considering who is most well positioned to prevent the harm, B would have only re-recorded his deed as soon as A received his conveyance from the state.  C's burden would have created the slippery slop mentioned above.



7. Scope of Search: from the time they acquire title (the date the deed is effective) and it ends when they part with record title (when you find a recorded deed out to someone else.




a. Don't have to search the record from before they acquired title.




b. Don't have to search the record after they convey title.




c. Recoding for the purposes of the Recording Statute means "recoding within the chain of title and within the scope of search"




d. If you don't meet both requirements, you have a "wild deed".




e. What about title insurance?  Wild easements (easements recorded outside the chain and scope of title) are outside the chain of title, and therefore not ensured against loss by title insurance because it only covers the record.  The owner, of course, had inquiry notice because the easement was visible.



8. Estoppel by deed.  When A conveys to B, he can not later try to evict B by stating he did not have title when he conveyed it; he is estopped by his own deed.  Also known as After-Acquired Title.  Once B conveys it, it becomes a recording issue, not estoppel.


F. Abstracts, Opinions, Title Insurance.



1. Used to have abstractors search title.



2. Lawyer would examine the abstract and give opinion with "assurance" for the title.



3. Eventually, title insurance companies took over this role.



4. Abstractors and lawyers examining the abstracts and issuing opinions are liable for their negligence in doing so. (Seigle v. Jasper)




a. You do not have to be in privity with the lawyer in order to sue for negligence.




b. However, you have to be a foreseeable party who might be injured.  Someone who will foreseeable-y rely upon the lawyers work.




c. SOL doesn't begin to run until the negligence is discovered.



5. Some states disagree, and require contractual privity.  Duty owed only to client.



6. Title Insurance:




a. Benefit of title insurance company is an available, solvent defendant.




b. Regulated industry - required to have bonds to cover claims.




c. Grew out of abstracting process.




d. Why it's different:





i. Not casualty insurance - doesn't not insure you against possible future events.  Insures you against what happened in the past.





ii. Insures the current state of title.





iii. A guarantee that, based on the current state of the record, there are no flaws in your title (other than those noted).  No hidden interests.





iv. Similar to a warranty by the seller.





v. One time payment for a policy which lasts as long as you hold the title.




e. Insures against defects of record (i.e. their own negligence)





i. Main purpose: flush the defects from the record, so that the buyer knows of them before taking interest.





ii. Some things not on record - like delivery of deed - is also covered (say, person steals deed from 'grantor' and records).  This would be covered, but not on the record.


G. Curative Acts



1. Individual statutes which deal with individual problems in the recording systems.



2. OR: If a document is recorded without proper notarization, after 2 years, it becomes effective as record notice.



3. Cures over time what otherwise would be a defect.


H. Marketable Title Acts



1. Purpose is to clear up restrictions on a title which make it unmarketable.




a. Applies to ALL interest over 40 years old (except for exceptions)




b. A forged deed is still null for marketable title, however, old interests are unenforceable after time.  





i. However - Marshall v. Hollywood says a forged deed can become legitimate.  Oddball case?





ii. Class argument against Marshall v. Hollywood says that you have to actually HAVE TITLE before previous rights can be unenforceable against it.





iii. ORS 105.770 is Oregon statute on MTA.



2. Basics: If you have a 40 year old record chain of title, you take free of any interest recorded prior to those 40 years




a. Old interests can be kept if you periodically re-record it (in essence, every 40 years).




b. If you fail to re-record it, it becomes unenforceable.



3. What about rights of reverter - i.e. A conveys to B "so long as booze is not sold"?




a. Must look back at least 40 years and see no restrictions.




b. One can wait 40 years from record of restriction to essentially eliminate the restriction (so long as it is not re-recorded).



4. Exceptions from the Marketable Title Act 




a. Rights of the Government go back beyond 40 years



5. Oregon - says older than 30 years is good enough, and any restrictions on land can only last for 30 years.




a. Future interest of grantors go away after 30 years, determinable fees become fee simple.


I. Torrens Systems



A. Made land registration like auto or boat registration - a certificate of title went with the land, which the title holder had to protect (and was also registered, in case holder lost it).



B. Title Certificate is the conclusion drawn from the record - does away with title searches.  Also does away with Title Insurance.



C. Very few states, however, use the Torrens system anymore.  Folks tried to enact it, but no one used it.  No one had the incentive to spend the money to transfer the system.



D. Requires new title to be issued every time the title is changed - in addition to recording the title with the county recorder. (Echols v. Olson - Illinois allows judgment creditor to take precedent on the recording even though they did not get it for consideration [most states don't]. Case is a little weird in that it didn't really recognize this).



E. Torrens system says notice is irrelevant except in cases of Fraud.  Operates a bit like the race recording system.




1. Notice of record other than the Title Certificate is considered "constructive fraud"




2. Not very good at merging Torrens system with recording system.  Everything is litigated on a case by case basis.

VI. Financing the Purchase


A. Mortgages



1. Original mortgages were fee simples subject to conditions subsequent: To A and his heirs, but if B pays A £100 by Jan 1 1537, B shall have right to re-enter and terminate A's estate.



2. Equity of Redemption: under certain circumstances, even after the maturity date of the loan, the debtor may have the right to pay late and get the property back.  The debtor always has right to pay late.  




a. Non-waiveable.



3. Over time, all debtors had the right to pay late - origin of "time is not of the essence" for the payment of money.  It can be compensated for by the payment of interest.



4. Of course, then lenders needed equity protection for folks who were not paying AT ALL.




a. Foreclosure - cutting off the right to pay late.




b. "Strict Foreclosure" - when bank says you have 30 days to pay or get out.  (pretty much gone now in the U.S., only available in a few places under unusual circumstances, such as when the property is worth less than the debt owned).




c. Foreclosure by judicial sale: main process now used.  Creditor gets a court order foreclosing the borrowers right to pay late, and they do this by order a sale by public auction.





i. Borrower has until the time public auction takes place to pay the debt.



5. Statutory Redemption - arises after foreclosure (when equity of redemption no longer existed).




a. A child of the Depression.




b. Gives the debtor an additional amount of time after the foreclosure to buy the property back.




c. Range from 6 months to 5 years; longer in heavily agricultural states (don't want folks to loose the family farm).





i. Means that debtor can come back and regain possession even after foreclosure sale is complete.





ii. Effect is mainly to lower sale price at auction.


B. Lien Theory of Mortgage and Title Theory of Mortgage



1. Lien theory of mortgage gives a security interest in the property.




a. If the seller doesn't pay the debt, then the property can be used to pay it off.




b. Majority of states.



2. Title theory gives legal title to the mortgage holder.




a. Statutes ensure debtor has right of possession.




b. Technically, the creditor has legal title.


C. Mortgage substitutes



1. Deed of Trust




a. "with Power of Sale" - the Power of Sale Mortgage.




b. Allows a non-judicial foreclosure.




c. Creditor has power of sale under the contract - doesn't need a court order to allow it.



2. Purpose is to speed up the foreclosure of equity redemption.



3. Protecting the right of debtor by interposing a "trustee" - conveyance of the legal title to a trustee for the benefit of both the debtor and the creditor.




a. Kind of like an escrow.




b. Trustee in this case does not have the same number of fiduciary duties as a regular trustee would have.



4. Oregon Trust Deed Statute




a. Gives the creditor some advantages:





i. Non-judicial, no need to go to court.





ii. No statutory right of redemption (doesn't apply to trustees, only to judicial auction sales)





iii. Debtor can stop the foreclosure  and reinstate your trust deed by paying the amount in arrears (decelerates the acceleration clause)





iv. Deficiency judgment (money judgment for amount of debt unpaid for the difference between amount owed and amount property is sold for) is only possible under judicial sale - Trust Deeds statutorily prevents deficiency judgment.





v. Creditors can opt for a judicial sale even with a trust deed.



5. Creditors would like to get rid of equity of redemption and get a secured loan with the right to oust at any time.




a. California treats a deed of trust as a mortgage because they serve the same purpose for the purpose of the one action rule (says you have to foreclose the mortgage before suing on the personal liability of the debtor).  Substance over form. 





i. Banks can also not draft ambiguous terms in a contract so that they can decide a later time whether they issued a mortgage or a deed of trust (Tahoe National Bank v. Phillips)





ii. Dissent in Tahoe said if a document is "reasonably susceptible" to be constructed as a mortgage, we should treat it as a mortgage.  If it looks like a duck, and quacks like a duck…





iii. What folks in CA will do to avoid the one action rule...




b. Substance of the transaction is real estate security, the same a mortgage.




c. Maryland is different - a deed of trust is not a mortgage for the purpose of MD's recording statutes.  Form over substance (name at the top of the page controls.  It says "Deed", therefore, it's a deed.



6. Equitable Mortgage (aka Disguised mortgage)




a. A deeds to B property for $50,000; A has the option of re-purchasing the property from B for $60,000 during a one year period; A then wants to eject B after two years.




b. A argues that it was not a deed with option, but a mortgage of $50,000 which needed to be repaid in 12 months with interest.





i. If it's a mortgage, A has right to pay late and must be foreclosed.





ii. If it's a deed and option, then A has no rights.




c. Courts will invariably analyze the facts to determine whether a mortgage existed.





i. Did the parties intend a mortgage?  A security interest in real estate is a mortgage. (Security for the repayment of a debt)




d. Tries to get around usury statutes, which limits amount of interest which can be charged.




e. Can also try to get around tax laws - regular income versus capital gains.




f. How does a court determine a disguises mortgage?





i. Was there a pre-existing debt between the parties?  - existence of debt makes it look like security interest (mortgage)





ii. Were there prior negotiations for a loan?  - existence of negotiations makes it look like security interest (mortgage)





iii. Who is in possession?





iv. Who is paying the taxes?





v. Is the lender in the business of being a money lender?





vi. How does the value compare with the consideration given?





vii. These questions determine whether it is a loan (mortgage) or not.





viii. Once a mortgage, always a mortgage.




g. Weird Oregon case against the "once a mortgage always a mortgage" theory: says that judicial sale requirement of a mortgage does not apply to a disguised mortgage.  Mainly, however, this was estoppel by pleading - the defendant pled that he was ready willing and able to pay.


D. Junior Liens



1. Key to mortgage foreclosure: at a foreclosure sale, the lien holder has the right to sell exactly the interest they received as security.




a. If he got the property unencumbered at the time of mortgage, then that is what he has the right to sell at foreclosure.




b. Foreclosure wipes out all junior interests in the property.




c. Foreclosure does not affect senior interests




d. Junior and senior is determined by the recording statutes.



2. Refinancing and Subrogation




a. Second mortgage holder is in precarious position because they are junior to the primary mortgage.




b. Aames v. Interstate Bank - the doctrine of subrogation.





i. Conventional subrogation - a result of agreement between the parties (insurance contracts, credit agreements with co-signors).  Mortgage law often has conventional subrogation clauses included in second mortgage agreement.





ii. Equitable subrogation - an equitable doctrine applied by the courts to prevent unjust enrichment.  Arises when failure to apply it would unjustly enrich someone.






· Some courts really do not like equitable subrogation (Illinois)





iii. Applied conventional subrogation - Aames.  For when balancing windfalls is required and equitable subrogation is not favored by the court.




c. Circuit split on subrogation: some circuits (majority) do not allow subrogation at all when you're dealing with a third party lender [when third party has notice of intervening liens], only when the original lender refinances.




d. Subrogation muddies the record - subrogation is not obvious from the record.  A party can acquire interest in the property without notice of a subrogated mortgage because it was not necessarily first in time in the chain of title.





i. Depends on recognition of subrogation in the jurisdiction and





ii. Race/Race-Notice/Notice requirements in the jurisdiction




e. A judgment automatically becomes a lien against property, as soon as title is acquired.




f. Purchase money priority (majority state rule): someone who provides the funds to acquire property takes a first position over any preceding positions, including judgment liens.  Used to be only for seller financing, but now also goes to banks.




g. Between seller-financer and third party financer (bank) the seller will always take first.





i. Problem: banks, but state and federal regulation, are limited to lending only on first liens. (whoops)





ii. Subordination is the only way out - the seller must agree to subordinate his mortgage to the banks mortgage (not subrogate, but just agree to be junior)



3. Modification of the Senior Mortgage - precariousness of the junior mortgage.




a. Can Junior Mortgagees rely on the recorded Senior Mortgages in their terms? (i.e., so that modifications to the Senior Mortgage will subordinate it to the Junior Mortgage)





i. No change to principle or interest will not effect the priority of the lien with respect to junior lien holders.





ii. A change which does change the principle or interest WILL effect the priority, and it will be lost to the junior mortgage.




b. Statutes and contractual agreements expressly allowing extensions of time for payment can override the common law.




c. Definition of default under a mortgage: whatever the mortgage defines as default.





i. Non-payment of monthly payment





ii. Non-payment of property taxes





iii. Non-payment of fire insurance





iv. Second mortgages generally have clause which include these default definitions AND lists any default on the first mortgage as default for the second mortgage - junior lien holder can foreclose if mortgagor stops making payments on the first mortgage but not on the second mortgage.





v. Extensions of time is not default unless the contract says it is (Guleserian v. Fields, concurrence)



4. Future advanced mortgages: liens for "any future debt between the parties"




a. Additional advances will loose priority.  Not enough notice.




b. Right to rely on the record.




c. Reasoning - if there is no debt, then there can be no mortgage.




d. A mortgage is merely an incident of a debtor-creditor relationship.  If there is no debt or no credit, then you can not enforce the security interest in property (mortgage).




e. No debt (consideration), no mortgage.





i. Note: deeds without consideration are valid, mortgages without consideration are not.




f. NOW, future advance mortgages are allowed: construction loans.  Money is not disbursed in a construction loan at the beginning of construction, but at given intervals during construction.




g. The "optional obligatory distinction" - in future advanced mortgages, if the future advances are obligatory advances, then they related back to the date of the mortgage.  If the disbursement is optional, it takes its priority at the date of disbursement.





i. UCC says disbursements made to protect the collateral are obligatory (if, say, the contractor goes bankrupt).  BUT, this law was not adopted.



5. After acquired property




a. Tries to drag into the mortgage any advanced property the borrower acquires.




b. Enforceable as between the borrow and the lender.




c. Problem in that after acquired mortgages don't show up in the chain of title of the after acquired properties.




d. Third parties who take interest in after acquired property are protected by the recording statute because the after acquired mortgage is recorded outside the chain of title.


E. Transfers of mortgage property



1. Rights of mortgage lender as to the property and as to the transferee:




a. Banks have a variety of options:





i. Sue on promissory note [personal promise] for money judgment (sue on personal interest)





ii. Elect to foreclose the mortgage and proceed against the real estate (proceeding on the security interest)





iii. Can sue on both causes of action, but only get paid once.





iv. CA law (minority view) have "one action" statute, and you have to file on the security interest first.




b. Actions against transferee depend on the terms of conditions of the transfer contract.





i. If mortgage is recorded, B takes property subject to the mortgage. (notice)





ii. A transfer "subject to the mortgage" does not make B personally liable for the mortgage.  "Grantee's option contract"






· Makes sense in a "thin equity" situation - purchasing risky real estate with little equity in it.






· If grantee walks away, there is no personal liability.





iii. If B assumes the mortgage, B becomes personally liable for the mortgage.  Here, bank can then sue B on his assumption - gets the bank an extra option.



2. Suretyship - the doctrine of a third party agreeing to pay for the debt of another.




a. Basic rule: when you extend the time for payment without the consent of the surety, you discharge the obligation because you change the risk the surety agreed to accept (and interfered with the surety's remedies)




b. When surety takes over payment for the debtor, the surety takes a junior lien (is subrogated) to the creditor and takes a security interest in the property.




c. "Quasi Suretyship" - the property becomes the primary responsible party for paying the debt.  Happens when a party (Clear Lake) takes a deed "subject to" a mortgage, but without assuming it, and the original mortgagor no longer pays the mortgage.





i. Original mortgagor can foreclose on the mortgage, sell the land and pay the debt.





ii. The third party becomes a "real" principal (as in real estate)





iii. Original mortgagor becomes a "personal surety"





iv. Not a true surety because there was no agreement with the surety to be so (i.e. the land didn't agree to this).





v. To the extent there was value in the land to pay the debt - at the time of the extension - the "personal surety" is liable in a quasi suretyship.  If there is sufficient value in the land, then the personal surety is fully released.




d. Unless there is express promise on the part of a transferee, they haven't accepted any personal liability.  A mortgage assumption will never be presumed.





i. Goes for deeds, transfers, grants, assignments, etc…




e. Oregon 83 Or. App. 392: liability can be assumed by conduct as well as a by contract. By assuming the benefits of the contract (ongoing sale of lots within property), the purchaser's assignees became liable on the contract.



3. Due on Sale Clauses - if you sell the property, the entire sum of the loan is due at sale.  Purchaser must find their own financing. (response to rising interest rates)




a. Garn-St. Germain Depository Act said (via legislature) made legitimate all "due on sale" clauses"




b. Exceptions to due on sale clauses:





i. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by a second mortgage (might happen for title 





ii. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by a death of joint tenant.





iii. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by granting of lease not exceeding a three year term.





iv. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by transfer of relative due to death.





v. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by a conveyance to a spouse or children.





vi. Residential real estate with less than 5 dwelling units, due on sale clause will not be triggered by a transfer due to divorce.



4. Prepayment penalties (response to falling interest rates)




a. In some areas, federal legislation has preempted the prepayment penalty in certain residential situations.





i. VA loans.





ii. HUD loans.



5. Garn-St. Germain Depository Act says a lender can not do both: charge a prepayment penalty AND have a due on sale clause.


F. Transfers of mortgages by the Lending Institution.



1. Evidence of a secured interest in property




a. Promissory Note - a note of the debt (IOU $xx) - principle thing.




b. Mortgage Document - notifying of the security in the property - ancillary to the debt on the promissory note.



2. Acceleration Clause: in case of default (includes non-payment of amount due every month, failure to carry fire insurance, failure to pay taxes - broadly defined), the lender has the option to accelerate the debt and declare the entire sum due and payable.




a. Contracts Govern.  Foreclosure was allowed even with minor discrepancies ($14) which were overdue due to clerical errors.




b. Acceleration clauses are valid, are NOT penalties and are governed by strict contract construction.




c. Does promissory note need to have acceleration clause as well as the mortgage document??  YES - document executed together as part of the same transaction should be read together.  Single transaction construction of contracts.


G. Holder in Due Course (HDC) - mini Negotiable Instruments lesson



1. Negotiable instruments are a substitute for money - they pass hand to hand in commerce as a substitute for money.



2. What makes an instrument/document negotiable? (UCC requirement)




a. Signed by maker or drawer




b. Contain an unconditional promise to pay a sum certain in money, and no other promise.




c. Payable to order or bearer




d. Payable on demand or at a specific time.



3. Importance of negotiability




a. Transferee of negotiable instrument, if they are a holder in due course, is entitle to enforce the instrument FREE FROM PERSONAL DEFENSES. (if defense is "breach of contract", you can't use it against a HDC).



4. Requirements for being a Holder in Due Course




a. Person who takes an instrument




b. For Value




c. In good faith




d. Without notice that it is overdue or there is any claim or defense against it.



5. Promissory note is almost always a negotiable instrument - if there is too much in the promissory note to make it look like a mortgage, it may loose it's negotiability.




a. Reference to the mortgage alone will not ("this note is secured by a mortgage on real estate") end the negotiability.




b. However, a note going beyond that ("subject to a security agreement") makes it non-negotiable.



6. A mortgage is NEVER negotiable - contains a ton of other promises (promise to keep insurance, promise to pay taxes, etc)



7. Exceptions to HDC - "true defenses" i.e. forged promissory note.



8. Good Faith requirement of Holder in Due Course status (similar to inquiry notice under recording statute) - if you know things which would make a reasonable person inquire, you are bound to inquire.  You are assumed to know everything you would have found out if you had inquired.



9. No HDC status for HELOC providers by statute.


H. Promissory notes are not recordable, but mortgages are.  HYPO.



1. O signs a promissory note to A with a mortgage.  Mortgage is recorded.  B buys the promissory note from A.  Then, A sells the mortgage to C (C paying value for the mortgage).



2. C checks the records and sees O owns property for which A has a mortgage, accepts the mortgage for value and promptly records.  Record now shows O owns the property and C has the mortgage.



3. O goes into default and A skips town.



4. B and C show up in court claiming they have the right to get paid - who wins?




i. C's argument: protected party under the recording statute.




ii. B's argument: Holder in Due Course




iii. Mortgage is ancillary to the debt.  Debt is primary.  Therefore, B "wins" - you have to have a debt to have a mortgage.  C doesn't own anything, B owns the debt.  The security follows the debt.




iv. B got the debt and the security, without even knowing it.



5. What if A forges a new note and sells it and the mortgage to C.  B still wins - the policy behind negotiable instruments law (HDC status) is COMMERCE and ALIENABILITY.  Need to be able to have negotiable instruments (like cash) to flow freely, not worrying about the background of negotiable instruments.




i. Courts have routinely said the policy behind the UCC is more important than the policy behind the recording act because the UCC is national, and recording acts are local.




ii. Holder of a negotiable instrument WINS.  End of story.




iii. Best protection is POSSESSION OF THE ORIGINAL PROMISSORY NOTE.


I. Hypo 2: Giorgi



1. O signs note to A and A has mortgage.



2. A sells mortgage to B



3. O pays A, who absconds with the money.



4. B demands money for note from O, who says he already has paid A.



5. TOO BAD.  B is the holder in due course, and O has to pay him.



6. O should demand production of the note and cancellation of the note on payment of the loan.



7. What if A keeps the promissory note, but B records his interest?




a. B argues that O had notice of his interest, so O had no right to pay A.




b. BUT, record notice only applies to those who have a duty to check the record - there is no duty for O to check the record.




c. Who is entitle to payment on the note - the holder of the note (A).


J. Ways to transfer interest:



1. Assign the mortgage.




a. Some courts say transferring the mortgage by itself is ineffective because it does not transfer the debt (mortgage is subsidiary interest).




b. Majority of courts say transferring the mortgage passes the right to the debt as well as the security interest.  With the mortgage, you gain the right to demand the transfer of the promissory note.





i. Problems in the mortgage and the note are transferred to different people.  Note holder wins.



2. Transfer the debt (note) - by negotiating the value of the note.




a. The mortgage always follow the debt (all courts agree here)



3. Conveyance of the land itself by executing a deed.




a. Valid in "title interest" states because lender has legal title.




b. Not valid in the "lien theory" states (most) because lender doesn't have title.





i. In OREGON (lien theory state), this is valid because an old case says if the transfer was meant to transfer interest, it can operate as such.

VII. Foreclosure


A. Default of the mortgage is a condition precedent to foreclosure of the mortgage.


B. "default" is considered very broadly


C. Acceleration clauses which makes the entire sum due immediately upon any default.



1. Partial foreclosure (historical, before acceleration clauses)



2. Mortgagee has to elect to accelerate.



3. Some mortgage documents require notice to the mortgagor before creditor can exercise the right to accelerate the debt (20-30 days is typical)



4. If mortgage doesn't say what is required, courts generally conclude that you have to give notice, but most states say bringing a foreclosure suit is sufficient notice.



5. Right to accelerate can be waived.




a. Merely accepting payment can notify of waiver.




b. Unlike time is of the essence clause (where you have to take action to reinstate the TIOTE clause), no action is required to reinstate the acceleration clause.  Waiver doesn't keep going…


D. Foreclosure of primary mortgage wipes out ALL junior interests.



1. Due process says that if you are going to wipe out all the junior mortgage interests, the parties who own junior interests are necessary parties.



2. If you fail to join someone in the primary mortgage foreclosure suit, then their rights are unaffected.



3. All interested parties must be present in order to have an effective foreclosure.


E. What if O drops dead after the foreclosure suit is filed?



1. Common law says legal title vests in his intestate heirs.




a. All intestate heirs would have to be served as defendants as necessary parties.



2. Some states say the personal representative of the estate.  Other states say someone else.


F. First step of foreclosure is to find all necessary parties by doing a title search. 


G. Senior mortgagees do NOT have to be joined and are not necessary parties unless there is a question as to the seniority of the mortgage.



1. Junior mortgagee can, however, force the senior mortgagee into court in order to determine the amount of the senior mortgage.



2. If Senior lien holder is asked to join, but fails to object, this will be seen (in many states) as a waiver of his right to assert his interest.  The foreclosure sale will result in the first mortgage being foreclosed (senior mortgagee will be paid first).


H. ANYONE who has an interest in the mortgage property has the right to redeem at a foreclosure hearing. 



1. Junior lien holder can pay the senior lien holder and become subrogated to the person whom they paid off - i.e. junior mortgagee can buy a foreclosed mortgage from the senior mortgagee and become the senior lien holder.



2. Same for easement owners - they can redeem their interest by paying off a senior mortgage in foreclosure.


I. What if O drops dead while not in default?



1. Mortgage lender can present a claim as a creditor of decendent's estate (this is making a claim on the personal liability - the note), and the estate can pay the mortgage. or



2. The creditor can ignore the estate and rely on the security. (this limits you the value of the real estate, risky in dropping market)


J. Method of foreclosure



1. Strict foreclosure - court orders debtor to pay in a fixed amount of time, or he is ousted from his property.  The creditor owns it.




a. Doesn't really exists much in the U.S. Connecticut and Vermont and under special circumstances in other states (Illinois, subject to restriction)




b. Strict foreclosure is allowed - widely - in unusual circumstances.  Most notably to cut off the interest of a junior mortgage holder who was not named in the foreclosure suit (i.e. someone bought the property at a foreclosure sale, but there was an encumbrance.  The encumbrance would be foreclosed by strict foreclosure)



2. Foreclosure by judicial sale - steps:




a. Creditor proved debt and default.




b. Court orders sale





i. Debtor can stop foreclosure by paying off debt (in full)




c. Typically, the property is sold by the county sheriff or some officer of the court.




d. Buyer pays




e. Issue goes back into court to "confirm" the sale.





i. It is possible at this stage that the sale goes back to the beginning.





ii. "Shocks the conscience" test - if the property price is so low it "shocks the conscience", then the courts won't allow it to go through.




f. In about half the states, a new right of redemption comes through - an additional period of time in which to redeem the sale.





i. Agricultural states can have a long SOL to redeem.





ii. In most states, SOL is about a year to redeem.




g. Usually also requires further deficiency judgment to accompany the sale proceeds, which becomes a lien on the other assets of the debtor.





i. Many states have limitations.





ii. OR limits judgments - can't get deficiency judgment if the mortgage was held by the seller, AND can't get a deficiency judgment in foreclosing on a residential property mortgage for $50,000 or less.






· How many residential properties are worth less than $50,000???



3. Power of Sale Foreclosure




a. Stems from a "power of sale" mortgage - allows creditors to have a private foreclosure sale, with no judicial decree.





i. All they need to do is "give notice" AND hold the sale.





ii. States which allow Power of Sale Foreclosure generally regulate this through statutes.




b. Concerns with loss of debtor rights in property.





i. A court can overturn a power of sale foreclosure for a variety of reasons.





ii. Includes "prejudice" from power of sale foreclosure.





iii. A buyer at a power of sale foreclosure can not rely on a conclusion of law stated by the seller (i.e. can not rely on "everything is legal, I gave notice per the statute"; can only rely on "I mailed a notice to this address" - Rosenburg case)




c. Trust deed results in a power of sale, because the trustee has the right to sell on foreclosure.




d. ORS 86.780 - trustee deed must have a recital of the facts concerning the default, the notice given, the conduct of the sale and the receipt of the purchase money from the purchaser.





i. Does this mean the facts surrounding notice?  No. 





ii. In Oregon, the purchaser is allowed to rely on the trustee's assertions (OR is not like Rosenburg, AK) - TRUE MOST STATES WHICH ALLOW NON-JUDICIAL FORECLOSURES.




e. What is required to give notice? Mail addressed to the last known address is typically what is required by notification statutes.




f. With two innocent parties, the responsibilities go to those who were in the best position to avoid the loss.  Did not happen in Rosenburg case.




g. What do courts use to overturn power of sale foreclosures?





i. Inadequacies of price (not enough on its own, though - has to "shock the conscience of the court"), but coupled with something else, courts are more willing to overturn.





ii. Procedural irregularity





iii. Fraud





iv. Time of sale not within regulation





v. Place of sale (sale has to be done in the county where the property is located) - void





vi. Sale at a place other than where it is set in the notice is voidable.





vii. Chilled bidding - any irregular conduct by the mortgagee or conductee which suppresses the bidding will get if overturned by a court.






· Any misrepresentation as to the state of title or physical condition of the premises.  Even unintentional misrepresentation.





viii. Mortgagee purchase (FLAT RULE) makes the sale voidable - the debtors right of redemption has not been cut off, the right of redemption still exists..  Can't be both the seller and the buyer.  Includes indirect purchase (agent bid for mortgagee).






· Exception where creditor does not conduct the sale, but a third party [ex: sheriff] sells.






· If trustee is conducting the sale, then the trustee can not purchase.





ix. Most cases say no "due process" requirement for taking property at foreclosure because there is insufficient state action.




h. If sale is voided, purchases gets back purchase price, but no upgrades or improvements made in the property.


K. Foreclosure of Mortgages with Junior Mortgages



1. Failure to join a necessary party (junior mortgagee) will mean the junior mortgage will not be cut off.



2. Junior mortgagee can foreclose his interest - the interest in the property subject to the senior mortgage.



3. What about unrecorded mortgages?




a. Mortgages filed after foreclosure suit started?  YES - foreclosing parties need to keep track of the record.




b. Get a title report before the suit AND before the sale to make sure no one "slipped in".



4. Junior mortgagees are not obligated to intervene in a foreclosure suit - it is the plaintiff's responsibility to properly join all parties (National Acceptance Co. of America v. Mardigan)




a. One exception: doctrine of lis pendens.  Notice of a pending lawsuit - plaintiff files notice of the suit with record.




b. Anyone taking interest after notice of lis pendens takes subject to the outcome of the suit.




c. All states have a process for this.


L. Process of Foreclosure - more judicially created protection for the debtor.  Directing how a mortgage foreclosure sale will operate, being fair to the debtor, the lienholder and all junior lienholders.



1. "Marshalling" - when a debtor owns several pieces of property when being foreclosed.




a. Judicial sale is required to act in the best interest of the debtor.




b. Several pieces of property may be combined into a single unit of property if it would be in the best interest of the debtor.




c. However, if some property can be retained along with enough money to be raised to cover the mortgage, then the debtor should be left with some land.




d. The debtor has the right, if present at the sale, to specify how the property is to be sold.  Has the right to state his own "best interest".




e. Property must be sold in the debtor's best interest.



2. Slightly different "marshalling" concept:




a. Junior lien holders on mortgaged lands can insist that the senior lien holder foreclose on a parcel without a junior interest BEFORE foreclosing on the security which the junior lien exists.




b. Marshalling doctrine is applied to protect junior creditors as well as debtors.




c. Trying to make sure no one gets screwed in a mortgage sale.



3. Marshalling and Subdividing




a. If subdivided owners take "subject to" mortgage, then the subdivided owners can force the debtor to sell the non-sold subdivided lots prior to foreclosing.




b. Then, sell the lots in order of inverse alienation - foreclosing on the most recently sold lots first.



4. WA case:3 creditors, 71 lots, with 62 at least mortgaged.  All creditors were ordered to apportion their claims across all lots on which a lien was had.


M. Deed in lieu of foreclosure



1. Creditors don't like the equity of redemption - they have to DO something in order to realize their interest in the property.



2. Rule against contemporaneous clogging of the equity of redemption - nothing that interferes with the buyers right to pay late will be enforced by the courts.




a. The equity of redemption is a non-waiverable right.




b. No contract contemporaneous with the mortgage (at the time when the mortgage was granted) can waive the right of redemption.




c. HOWEVER, this does not apply to subsequent transactions.



3. However, OK to add foreclosure fees (atty fees, court costs, etc) to the debtor's responsibility in the mortgage is OK.




a. Creditors often say "If you deed me the property, and agree not to exercise your equity of redemption, then I will cancel the debt" - this is known as the "deed in lieu of foreclosure"




b. More common in commercial transactions than in residential transactions.



4. Risks of using deed in lieu of foreclosure:




a. Risk that, at a later date, the debtor will sue saying the deed was intended to be a refinancing of the debt and not a deed.  Looks like a disguised mortgage and courts may treat as such.




b. Merger argument issues: if property is subject to more than one lien, and senior lienholder exercises this option, the lien merges into the equitable title and junior mortgages rise in priority and can be exercised against the title holder. (not usually a successful argument, but you have to get hauled into court to figure it out - risky)




c. If there are junior interest, a deed in lieu of foreclosure will not cut them off.


N. Statutory Redemption



1. Right of redemption (right to pay late) applies to ANYONE who has interest in the estate (junior lienholder, easement holder, lease, etc).  Any of those parties can prevent foreclosure by paying the debt.



2. Statutory right to redeem arises only after the equitable right has been cut off by foreclosure.




a. State statutes which give debtors extra time to pay off the debt and get the property back - AFTER FORECLOSURE.




b. Also applies to anyone who has an interest in the property to protect (same as equitable right of redemption)




c. Difference between the statutory right and the equitable right: when a person with interest in the property redeems after foreclosure, they do not pay the amount of the debt, but the purchase price of the buyer at the foreclosure sale.





i. Depression era rules to make sure creditors don't end up with the property and a huge judgment lien (i.e. still have the debt).





ii. Forces debtors to bit up the property at the foreclosure sale.




d. Statutory redemption gives the eventual owner LEGAL TITLE to the property.



3. OR statute is currently 6 months (180 days)



4. If the debtor redeems, the sale is nullified - previous liens are revived. (although some states say the first mortgage is foreclosed because the first mortgagee paid for it, other states say "no, the debt wasn't paid")



5. If more than one junior lienholder, the secondary lienholder gets the statutory period (6 months in OR) and subsequent junior lienholders get a certain number of days by statute (5 days in AZ)




a. Subsequent lienholders taking title under statutory redemption must pay the purchase price PLUS the lien(s) of previous redemptioners.




b. OR doesn't have separate time periods - OR says debtor can redeem within 180 days and creditors can redeem (any of them, no priority) can redeem within 60 days of the sale.  





i. If no junior interest holder claims within 60 days, they're all gone.  





ii. If one does, then 60 day period starts for other junior lienholders.





iii. No set order of redemption.




c. If interest holder is an easement, payment is the price of the easement.



6. Need to have notification of intent to redeem AND documentation of the right to redeem.




a. However, substantial compliance with statutory document requirements is sufficient in some states.




b. Purpose of the statute is to give notice.  Substance over form.


O. Deficiency Judgments and Anti-Deficiency Legislation.



1. Depression era Anti-Deficiency legislation to force lenders to use security only to pay debts.  Discourages overlending on undervalued property.



2. Oregon Laws




a. You can't get a deficiency judgment against a purchase money mortgage (financed from seller)




b. You can't get a deficiency judgment against a purchase money mortgage even against a third party for less than $50,000.




c. Trust deed statute prevents deficiency judgment if using a power of sale foreclosure in a trust deed (not really an anti-deficiency statute, but acts like one)





i. Can avoid this by electing to do a judicial foreclosure instead of electing for power of sale under trust deed.



3. California laws have even more anti-deficiency judgment statutes.




a. Cornelison v. Kornbluth - trying to use the tort of waste to get around the anti-deficiency judgment statute.





i. Problem is, it's trying to be enforced against a non-assuming grantee (grantee did not assume the mortgage).





ii. Grantee can still be held accountable for impairing the mortgagee's security, BUT, but must be "bad faith" (intentional or reckless) waste in order to fall outside the realm of anti-deficiency judgment statutes.





iii. However, can not argue waste if the buyer overbids for the property at foreclosure sale.  Should have underbid, THEN argued waste.


P. Land Sale Contracts



1. Land Sale Contracts are not governed by Mortgage Law - they are different animals.



2. However, land sale contracts are also used as security interest in land.  Differences:




a. Mortgages can secure any interest, not just money - can secure services, or other obligation.




b. Land sale contracts can only be used to secure monetary interest.




c. Land sale contracts have different abilities to transfer.





i. Assignment is governed by contract provisions and contract law, not mortgage law.





ii. Land sale contracts are not negotiable instruments.




d. BIG differences in remedies:





i. Land contract vendors have strict foreclosure - the ability to take back the land immediately upon court order to "pay up or get out".  Contract law governs.  No foreclosure sale laws apply.





ii. Forfeiture remedy - if one party breaches, the other can call off the deal.  One party does not perform, the other can rescind the contract, usually keeping all past payments as liquidated damages.



3. Courts don't like land sale contracts because the remedies are too harsh.




a. Usually courts use their "equitable powers" if the buyer has paid a substantial amount of the contract value. 




b. Small minority of courts use "function" analysis - land sale contract server the same function as a mortgage, and should be treated as a mortgage (judicial sale)



4. However, land sale contracts serve primarily low income persons who could not otherwise afford real estate.



5. Oregon: the seller who sues for specific performance of a land sale contract will get a judgment for the payment.




a. Usually result in sale of property (buyer owns property on theory of equitable conversion).




b. If property does not sufficiently cover the cost due, there is a deficiency judgment to which the anti-deficiency judgment statutes does not apply.




c. Buyer further has no statutory right of redemption, which apply only to mortgages.



6. Junior interest holders have no right to notice on foreclosure suits of land sale contracts because mortgage law does not apply.




a. However, if actual notice of interest in property is known, then the opportunity to cure the default must be given.




b. Recording a trust deed is not effective notice - must give actual notice to a land sale contract holder/grantor.




c. Loans on property under land sale contract are at your own risk.



7. Obligation to pay under a land sale contract is not contingent upon the seller making payments on the seller's contract.




a. Seller needs only have good title on the LAST PAYMENT.  No obligation at any other time to have good title.




b. Sellers obligations are separate from buyers obligation.




c. Can make contract provisions for the buyer to pay directly to the holder of the underlying trust deed or mortgage.  Must be in contract.



8. ORS 93.905 - Oregon statute on declaring a forfeiture.




a. You can't declare a forfeiture without giving the buyer notice. (not required by common law)




b. If balance remaining due is >75% of purchase price, must give 60 days notice before declaring forfeiture.




c. If balance is >50% and <75%, then you must give 90 days notice.




d. If balance due is <50%, must give 120 days notice.




e. If buyer doesn't cure the default (that is, pay the amount in arrears - per statute - like a trust deed), then that's it: forfeiture is valid.




f. All seller has to do is record an affidavit with property description, copy of notice of default and statement that the contract was not cured in the statutory period.




g. Statute also requires notice to mortgagees and junior interest holders, who have the same opportunity to cure.


Q. Option Agreements - Disguised land sale contracts?



1. Option: an irrevocable offer to sell for a given period of time in which the property will not be sold to anyone else.  Option is paid for.



2. When options are extended to the point the look an awful lot like a land sale contract, then it can be seen as a land sale contract.  "Disguised"



3. Option agreements are attempts to get around buyer rights for foreclosure.
