Basics

D buys something on credit from C ( C takes SI in personal property (collateral) ( attachment (C has a right to take the property) + perfection (a right against other Cs)
· UCC = state law ( different state may interpret it differently

· If UCC is silent, the common law applies (§1-103(b))

· Official Comments: key interpretive aid – NOT law (text always prevails over comments)

· Official Commentaries: effectively amendments to the Official Comments
· “Prime interest rate” = the lowest rate of interest charged by a specific lender to its most credit worthy customers for short-term, unsecured loans

· “Secured credit transaction” = the C’s right to payment and ability to collect are safeguarded by an interest in property (collateral)
Secured v. Unsecured Credit (C’s legal rights when D defaults and ability to fend off other Cs) 

§1-201: “security interest” = interest in personal property / fixtures which secures payment/performance

· Unsecured loan = the absence of this property interest 

· SP has a property interest in some or all of D’s assets to secure the debt

C: right to repossess upon default and a right to threaten to repossess

D: right to seek bankruptcy and a right to threaten to file  

· If filed bankruptcy:

· Automatic stay ( barg any legal maneuvering by C regarding any loan foreclosures

· The exclusive right to file a plan for reorganization during the first 120 days

· D remains in control and C are precluded from taking any action against him

· Permits the judge to require a C to accept payment of “money’s worth” 

· The value of D’s assets drops

Creditor leverage – creditor restraints (C’s legal rights against D and other Cs)

· C has leverage to extract voluntary payment 

Default

· Judgment (right to receive payment – no property interest in D’s assets created) ( writ of execution ( execution (lien: seizure) ( judgment C become a lien C

· SP: self help (§9-609), or resort to judicial process

· Unsecured party: requires a judgment, writ, sheriff action (levy) 

Bankruptcy: rights to exempt property (corporations don’t have exempt properties)

· Exemption laws shelter property from “creditor process” 

· SI arise by agreement ( D waives its exemption rights against SP

Priority

· C with priority is entitled to satisfy its claim in full before junior Cs recover anything

· State law: first in time, first in right priority rule

· Federal bankruptcy law: sharing philosophy among unsecured Cs

· 9-317(a)(2):  Lien Creditor has priority over a secured C whose SI is unfiled and unperfected

· A perfected SI will have priority over a subsequent lien C 

· Especially harsh for involuntary tort claimants and unsecured Cs 
· No collateral okay if: short-term, nature (e.g. multiple and continuous), large interest revenue

· Valuation of collateral: FMV (appraisal, replacement) – “equity cushion” if bigger than debt

Credit practices in household goods

· Psychological value – certain practices are regarded as improper or unfair (taking all personal)

· Seizure has a punitive or psychological deterrent effect  

Scope of Article 9 (§9-109)
· (a)(1): transactions that create interests in personal property/fixtures by K 
· (a)(2): an agricultural lien (§9-102(a)(5))
· “Agricultural liens” = nonpossessory liens on farm products that are created by state statute in favor of persons providing goods, services, or rental land to farmers
· The perfection and priority of agricultural liens are governed by §§9-310, 9-322, 9-324

· The creation and enforcement are governed by state statues
· (a)(3): sales of accounts, CP, payment intangibles, and P notes
· (a)(4): commercial consignments 

· (a)(5): SI arising under other sections 
· E.g. leases that are intended to serve as SA (but not true leases)
· 2-401: passing of title
·  (b): Art 9 is not affected by SI that is secured by other transactions subject to other laws (e.g. promissory note secured by real property – Comment 7)

· (c) Art 9 not applicable (overridden by other laws)
· (d) Art 9 not applicable  (subject matters): 
· (2) statutory liens (except agricultural liens)
· (11) real property, true lease
· (12) claims arising in tort (except commercial tort claims)
· (13) consumer deposit accounts 
Lease under Art 2A ( not subject to Art 9 (1-201(b)(35))

· 2A103(1)(p): “lease” = a transfer of the right to possession and use of goods for a period to return for consideration – presumed residual value (includes sublease, not a sale) 

· 1-203: lease distinguished from SI – facts of each case (look at the substance, not the “form”)

· (c) a transaction in the form of a lease does not create a SI merely because 

· (1) the consideration is equal to or larger than FMV of the goods

· (4) the lessee has an option to become the owner 

· 2A-102: scope – any transactions “regardless of form that is a lease”

Collateral Classification (different risks, purposes, strategies ( different rules)
Collateral (§9-102(a)(12)): the property subject to SI or agricultural lien, including:
· Proceeds to which SI attaches
· Accounts, chattel paper, payment intangibles, P notes that have been sold

· Goods that are subject of consignment 

Classification is a question of law (§
Personal Property 
· Goods (movable tangible things): D’s usage, intent of parties, purpose of the goods
· Farm products (§9-102(34)): goods (incl. crops and animals) used or produced in farming that are in the possession of or used by a farmer
· Consumer goods (§9-102(a)(23)): goods primarily for personal/family/household 
· Inventory (§9-102(a)(48)): goods held for sale or lease, consumed by a business
· Cmt. 49: factual distinction (used in short time ( inventory)
· Equipment (§9-102(a)(33)): durable goods used by business (catch all category)

· Cmt. 49: factual distinction (durable ( equipment)

· (Fixtures: goods fixed to real estate so the interest arises under the real estate law buy not so fixed so that they’re still goods – e.g. bolted desk)
· Intangibles (rights, K creation, etc.) – semi (indispensable documents) or pure
· Instruments(§9-102(a)(47)): notes, drafts, certificates of deposit, checks, lottery ticket
· Transferred by delivery in ordinary course of biz – automatic perfection

· The record on its face must be clear who is entitled (West Loop)
· Documents (§9-102(a)(30)): bills of landing, warehouse receipts (Art 7)
· Chattel paper (§9-102(a)(11)): record (§9-102(a)(69)) of monetary oblig. + SI in goods
· Accounts (§9-102(a)(2)): rights to payment for goods, services, etc. 
· Includes purchase by credit card 
· Excludes cash advances taken via credit card (= general intangible)
· Excludes money borrowed from a debtor 

· Deposit accounts (§9-102(a)(29)): saving accounts
· Investment property (§9-102(a)(49)): stocks, bonds, mutual funds, brokerage accounts
· Commercial tort claims (§9-102(a)(13)): tort claims arose out of business 
· General intangibles (§9-102(a)(42)): catch all (e.g. copyrights, goodwill)
· Payment intangible (§9-102(a)(61)): principal obligation of a party is to pay
· Software (§9-102(a)(75)): before taking the physical form
· Tax refund 

· Possession of a record is not important – filing is the only way to perfect
Proceeds (§9-102(a)(64)): whatever is received upon the sale, exchange, collection, or other disposition of collateral or proceeds
· Includes second generation proceeds
Consignment (§9-109(a)(4) covers consignment)
§9-102(20): “consignment” = a transaction in which a person delivers goods to a merchant for sale
· (A) a merchant: deals in goods of that kind under the name other than the consignor, not an auctioneer, and is not generally known by its Cs to be engaged in consignment
· (B) for each delivery, the aggregate value of the good is $1K or more
· (C) the goods are not consumer goods immediately before the delivery (too costly to file)
§9-319(a): consignee has consignor’s rights and title to the goods in possession
§1-201(35): “security interest” includes any interest of a consignor
§9-109, cmt. 6: consignor has a PMSI in the consignee’s inventory (§9-103(d))
· Give notice to prior Cs with SI in “inventory” (§9-324(b))
· File within 20 days after giving goods to the consignee (§9-324(a))
NOT consignment – return of goods in Art 2

· 2-326(1)(a) sale on approval – for use
· (2) not subject to the claims of the buyer’s Cs until acceptance
· Comment 1: remain property of seller until the buyer accepts them –seller’ the risk
· §2-326(b): sale or return – for resale
· (2) subject to the claims of the buyer’s Cs while in possession
· Comment 1: a sale to a merchant – seller takes back the goods if failed to be sold 

Floating Liens: Inventory, Receivables, Proceeds

Transitory nature – constantly changing ( focus on the “pool” of assets rather than specific items

· §9-108 allows creation of broad SI without describing individual items

Inventory ( Proceeds

· “Hard goods” = durable and expensive items

· “Soft goods” = e.g. clothes, small appliances, pens

· “Proceeds” = goods, cash, check, credit, p note, CP

· Inventory C should mention proceeds in SA: “inventory” “accounts” “chattel paper” etc.

· Floor Plan Financing (C finances as D sells inventory)

· Revolving or Term Inventory Loans – large retailers – periodic payment

· Change of forms (e.g. raw material)

· The end product of raw materials = proceeds ( SI continues

· “Other disposition” intended to be very broad

Inventory ( Receivables (Proceeds)

· §9-102(a)(3): “receivables” = accounts, instruments, CP, general intangible

· If defaulted ( C collects from account D (§9-607(a)(1))

Lender Liability: D dependent on C ( C’s cutting off financing causes D to collapse ( C liable

· General obligation of good faith in K ( even though K doesn’t require notice, good faith requires notice unless circumstances require not to give notice (Irving Trust)
Priority of SI in Proceeds

§9-102(a)(64): “proceeds” = property acquires on the sale or “other disposition” of collateral (broad)

·  (1) claims to proceeds exist?

· §9-320(a): inventory C’s SI is lost when an item is sold to BIOCB

· §9-315(a)(1): SI continues in the original collateral unless C authorized the sale free of SI

· §§9-203(f), 9-315(a)(2): SP gets SI in all identifiable proceeds of the collateral 

· §9-315(b): SI in proceeds even commingled (products, fungible goods in big pile)

· Goods ( §9-336(f)(2): multiple C’s SI ( pro rata up to the contribution

· Cash ( if proven (must trace), pro rata up to the debt

· (2) are the claims perfected?

· §9-315(c): SI in proceeds perfected if SI in the original collateral perfected

· §9-315(d): perfection of the original collateral ( 20 days to re-perfect proceeds

· Perfection remains good as long as FS is good if:

· (d)(1): FS covers the original + filed in the same office + not cash 

· (d)(2): cash proceeds 

· (d)(3): re-perfect within 20 days

· §9-102(a)(9): “cash proceeds” = cash equivalent (check, not account)

· P note, if demand note ( may be a cash equivalent

· P note, if promise to pay in the future ( may not be a cash equivalent

· Risk on the searcher – duty of the searching party to be aware something may be hidden

· Risk on C: 2nd generation proceeds (§9-315, cmt. 5)

· SI in the proceeds remains perfected only if FS indicates the type of property 

· A reasonable searcher is not going to know what it may be – “remoteness”

· D got cash (= collateral) ( bought an equipment (= proceeds of cash) - must be traceable 

· If the original FS didn’t cover the proceeds, not automatic perfection (§9-315(c)) ( §9-315(d) not applicable ( C loses (must attach/perfect from the beginning)

· §9-315(e): SI in proceeds remained perfected under (d)(1) becomes unperfected later of (1) FS lapse under §9-515 or 9-513 or (2) 21st day after SI attaches to the proceeds

· (3) who has priority?

· §9-322(a), (b)(1): general or “residual” priority regarding proceeds

· §§9-322(c), 322(d), 324(a), 324(b), 327: special priority rules

· Bankruptcy §552(a): invalidates after-acquired property clauses ( no SI to postpetition

· D deposits proceeds in an account ( pay by check ( FIFO (paid from the earlier money)

Chattel Paper as the Original Collateral (C = purchaser of CP)

§9-102(a)(11): “chattel paper” = a record (written, electronic) that has monetary obligation + SI in goods

· Monetary obligation: p note, account, etc. 

· Payments, rents from CP = proceeds ( SI in proceeds perfected without doing anything 

· 2 values: right to payment from “account debtor” + right to goods covered by CP

§1-201(b)(29)(3): “purchase” “purchaser”

· Much broader than “buy” – includes someone who takes SI under Art 9

· Purchase of CP or instrument = a form of perfection under Art 9

· Purchaser can take it free of SI if C authorized (§9-315(a)(1)) – express or implicit 

· Purchase of CP is often for below the face value – D prefers cash at hand, risk of not collecting

· Purchase price represents the risk of not being able to collect in full ( a bona fide purchaser of CP should be entitled to possibly receive in full (Blazer)
· Purchaser of CP = successor  ( if original C didn’t perfect, successor w/o a perfected SI in CP

§9-330: priority of purchasers of CP or instruments (purchaser v. perfected SI holder in CP)

· A purchaser of CP has priority over SI secured by CP

· §9-330(a): CP as proceeds of inventory subject to SI

· (1) good faith + ordinary course of purchaser’s biz
· New value + possession, or control

· (2) CP does not indicate that it has been assigned 

· §9-330(b): CP not as proceeds

· Good faith + ordinary course of the purchaser’s biz + no knowledge of violating SI

· New value + possession, or control

· Purchase? (§1-201(b)(29)) ( good faith? (presumed) ( (no knowledge of SI violation?) ( C’s ordinary course of business? ( new value? ( possession? 

SP who purchased and took SI in CP should:

· Take possession, or put a notation on CP that it’s SP’s

· Check perfection by D (if not perfected, no SI ( no longer CP)

(SA that requires D to deliver CP to C is not enough ( C needs to have a monitoring system)
§9-317(b): bona fide purchaser of chattel paper take priority over unperfected security interest (cmt. 6)

Creation of SI: Attachment (legal existence of SI ( enforceable against D)
§9-203(b): 3 requirements for SI to “attach”
· (1) value has been given

· (2) D has rights in the collateral or power to transfer rights in the collateral to C, and
· (3) one of the following:

· (A) D has authenticated (e.g. D signed) SA that provides a description of the collateral
· (B) C takes possession
· (D) C takes control  

Security Agreement (§9-102(a)(73): K between C and D)

· §9-201(a): SA is effective between the parties, against purchasers and Cs

· Evidences D’s agreement (intention to create SI) + SA or possession  
· Boiler plate is not enough (Expeditors International)
· K agreement ( consider course of dealings, performance, etc.

· Look at all the documents together (Bollinger Corp)
· P note alone is not enough to create SI – promise to pay plus language of “grant” 
· FS alone is not enough to create SI – C can file before SA or for information
· P note + FS = enough to establish the “intent” of the parties to create SI (= SA)
· §9-102, cmt. 3: for SOF – objective proof of agreement, evidence of property subject to SI (C’s possession serves the same purpose ( SA not required)
Sufficiency of Description of Collateral in SA (§9-108) – the intent to include must be clear (Gibson)
· §9-108(a) reasonably identifies what is described 
· §9-108(b) “reasonable”: specific listing, category, UCC terms, quantity, formula, etc.
· Specific list may mean exclusive (Paulman) ( include “including, but not limited to”
· §9-108(c) not sufficient if supergeneric (e.g. “all D’s assets”)
· §9-108(d) investment property – sufficient if “security entitlement” etc.
· §9-108(e) UCC categories insufficient if commercial tort claim, consumer transactions 
· After-Acquired Collateral (§9-204: allows after-acquired property clause)
· §9-204(a): allows after-acquired collateral clause in SA
· §9-204(b): SI does not attach after-acquired property clause to
· Consumer goods (unless D acquired property within 10 days after C gives value)
· Commercial tort claim

· §9-204(c): allows future advance clause in SA
· Inventory, Accts Receivable: floating in nature, custom ( clause not necessary (Paulman)
· Proceeds: clause not necessary 

· Equipment: SA must have after-acquired property clause (Paulman)
· If after-acquired property clause is included, include with every category intended 
D’s Rights in Collateral (§9-203(b)(2): SI cannot attach unless D has rights or power to transfer to C)
· NOT ownership – D is more than a bailee (e.g. right to produce with the raw materials) (Litwiller)
· §9-102(a)(28): “debtor” = a person who has an interest (drafters included nonowner D)
· §9-203, cmt. 6: D can attach the right to the extent of D’s right 
· §2-105(1): goods must be existing and identified before any interest may pass

· §2-401(a): a reservation by the seller of the title in goods shipped or delivered to the buyer is SI
· §2-401(2): title passes upon shipment (if delivery required, upon delivery)
· §2-501: insurable interest = enough interest to satisfy §9-203 requirement of D’s right
· (1) absent agreement, “identification” occurs
· (a) formation of K for the sale of goods already existing and identified
· (b) future goods – when shipped, marked, or designated as D’s under K

· Cmt. 4: goods need not be in a deliverable state

· Custom made goods: identified to D as soon as start making them
· Fungible goods: identified to D when seller takes them to warehouse and mark as D’s

Perfection of SI: Giving Public Notice (SI enforceable against other Cs)
§9-308(a): SI is perfected when attached and all the applicable requirements for perfection satisfied
· (b): agricultural lien – perfected when effective or when §9-310 is met (whichever is later)
· (c)continuous perfection – once perfected, perfected under another method 
· (d)perfection of SI perfects supporting obligation 
· (e)perfection of SI in a right to payment perfects SI in the property securing the right 
D remains in possession of collateral ( “ostensible ownership” ( public filing to notify other Cs
· Exception: too burden some to C or finding out interest is easy (e.g. lease, C in possession)
§9-210: C’s obligation to make inquiries 
How to Perfect SI: Filing (all classes of collateral except deposit account and money)
The financing statement must be signed or authorized by the debtor (§9-502, cmt. 3 – e.g. signing SA, §9-509(a)(b)), give the names of the secured party and debtor, and indicate the collateral (§9-502).  
When must SP file FS?

· 9-310(a): must file unless exceptions in (b) apply
· 9-311(b): filing not necessary or effective to perfect if subject to other laws, COT
· (b) compliance with the law in (a) is equivalent to the filing of a FS

· §9-311(d): exception for COT requirement for inventory

· If (1) inventory (2) held for sale or lease (3) by biz of selling items of that kind, (4) COT is not required to that person

· If the biz was “leasing” (not selling) ( COT rule applies 

· Cmt. 4: car dealer ( filing 

· §9-312: types of collaterals that can be perfected by filing 
What must be in FS?
· Content of FS (§§9-502, 503, 504, UCC1) 

· Minimum contents (§9-502): D’s name, C’s name, an “indication” of collateral

· B: if only these are present, should be rejected – if accepted, valid

· Must provide enough info for a searching party to be reasonably alerted – the searching party’s obligation to inquire is limited to what’s in FS (Brewer)
· §9-502(d): filing before SA is allowed 

· §9-502, cmt. 2: after-acquired property and future advances need not be in FS (covered even if parties didn’t intend to include at the time of FS)

· §9-502, cmt. 2: “notice filing” – burden of inquiry is on the searching party 

· Standardized uniform form (§9-521(a)) – includes more info than required

· D’s name (§9-503(a)): individual name, registered name

· Filing offices index FSs according by D’s name (§9-519(c)(1))

· §9-503(c): insufficient if only provided D’s trade name

· A corporation is a separate entity: if an individual formed a corporation, must file

Errors and omissions (§9-506)

· The general rule is that once a secured party perfects, later events will not affect perfection (§9-507(b)).  However, if the debtor’s name has become seriously misleading (i.e. filing officer, using the ordinary method of search, cannot locate the filed financing statement), then the secured party must file a new financing statement within 4 months after the name change.  If the secured party failed to do so, the financing statement will expire at the end of the 4 months and collaterals acquired thereafter thus will not perfected under the original financing statement. 
· (a) effective even with minor errors – unless “seriously misleading”

· (b) “seriously misleading” = insufficient D’s name under §9-503(a)

· (c) not “seriously misleading” if standard search would locate FS

· If FS become “seriously misleading”

· Remains effective (§9-507(b))

· D’s name: effective if D acquired w/in 4 months (§9-507(c))

· If a new FS is filed within 4 months after the change, effective 

· No signature requirement for FS (§9-502, cmt. 3)

Filed in the correct place?

· Where to file: §9-501(a)(2): where to file in a state – [Secretary of State]

· Where to file: multi-state transactions

· §9-301: general rule = where D is located

· §9-307(b): D’s location

· §9-307(e): location of “registered organization” – the state of incorporation

· §9-303: if COT, in the state COT was issued

Description of the collateral – “indicate” 
· Description of collateral (§9-504): §9-108 or sufficient if “all D’s personal property”

· 9-507(b): SP is not required file an amendment if the nature of collateral changed (inventory ( equipment) or D changed the location (searching party at risk)

· E.g. D sells equipment ( inventory ( the original SA still covers it ( C of equipment becomes in competition against C of inventory 

· §9-502, cmt. 2: if after-acquired property is of the same type as the collateral covered in an earlier SA, effective as if perfected on the date of the earlier SA

· Attachment = subsequent SA, perfection = relates back to earlier SA

Effectiveness of FS

· Filing FS (§9-516(a)): filing fee + acceptance by the filing office
· A filing officer can refuse – only for reasons listed under §9-516(b) (§9-520(a))
· If wrongfully refused, valid against all except BFP (§9-516(d))
· If accepted, though should have been refused, deemed valid (§9-520(c))

· Effective for 5 years from the date of filing (§9-515(a))

· When lapsed, deemed never to have been perfected (§9-515(c))

· Continuation Statement: extend for 5 more years (§9-515(e))

· Must be filed “only” within 6 months before the expiration (§9-515(d)) (NBD Bank)
· What does the continuation statement have to say (§§9-512, 9-521(d))

· Termination statement (§9-513)) must be filed ( effective when filed (§9-513(d))
· FS casts a cloud on the assets and restrict D’s ability to borrow from someone else ( if C pre-filed FS but decided not to make the loan, or D pays the loan off, then C should terminate FS

· The effect of a termination statement is dramatic and final – no more interest

· If the amendment to FS said “termination,” not a minor mistake under 9-506(a)

· Subsequent Cs do not need to inquire further 

Planning strategies for junior C

· FS can be terminated by a termination statement (9-513)

· FS can be amended to release collateral (9-512)

· FS can be amended to assign its interest (9-514)

How to Perfect SI: Possession (all classes of collateral except intangibles)
· A secured party can perfect a security interest in certain tangible collateral by taking it into physical possession.  The time of perfection begins with possession and lasts only for so long as the secured party retains possession
· §9-313(a): tangible negotiable documents, goods, instruments, money, or tangible CP
· §9-312(b)(3): money – only by possession

· §9-313(d): perfection continues only while the C retains possession
· Possession makes it impossible for D to transfer (no need to worry about jurisdiction or priority)
· §9-301: choice of law for possessory interest = location of the goods
How to Perfect SI: Automatic (§9-309: PMSI in consumer goods, small-scale assignments of accounts, sales of payment intangibles and p notes, etc.)
· §9-309: perfected upon attachment (no filing)
· §9-309(4): sale of P note (if SI in P note ( §9-312(a): perfected by filing) 
· §9-309(2), cmt. 4: accounts need not be filed only if casual or isolated transactions 
· §9-309(1): PMSI in consumer goods
· Too burdensome to fie (volume), collateral depreciate fast
· Protected against consumer, not against subsequent consumer (consumer-to-consumer transactions is not protected) – if filed, protected against second consumer 
How to Perfect SI: Temporary (proceeds, instrument, D moves)
· Proceeds: 20-day period from disposition
· Continues to be perfected beyond the 20-day period if:

· SI in the original collateral was perfected by filing, SI in the proceeds would be filed in the same place, the proceeds were not purchased with cash proceeds
· The proceeds are identifiable cash proceeds
· SI in the proceeds is perfected within the 20-day period 

· Instruments, negotiable documents, certificated securities: 20-day period from attachment
· §9-312(e): to the extent that it arises for new value given under an authenticated SA

· Interstate shipments (when D moves interstate)
· If D’s location determines state law, temporarily perfected in the new state
How to Perfect SI: Control (nonconsumer deposit accounts, electronic chattel paper, investment property)
· §9-314(a): perfection by control §9-104 thru 107)
· §9-314(b): lasts while C retains control

· §9-310(b)(8): perfection by control ( no need to file

Perfection and Maintaining Perfection in Multi-State Transactions (Art 9 is a state law) (§§9-301-307)
§§9-301 thru 9-307: limited to issues involving perfection, effects of perfection, priority of SI
· §9-301, cmt. 2: “priority” includes Art 9 rules that cut off SI and those that rank claims
· §§9-302 thru 302: rules for certain collateral ( §9-301: general rule

§1-301: allows parties to choose the applicable law (“reasonable relationship” for consumer transactions)
§9-301:

· (1): general rule = D’s location (cmt. 4 ( §9-307 for “D’s location”)
· (2): possessory interest = location of collateral 
· (3): location of collateral 
· Non-possessory interest = D’s location (§9-301(3)(C) only governs the effects and priority)

· Distinction based on:

· The nature of the SI (possessory or non-possessory)

· The nature of the collateral (capable of possession)

· The issue: (perfection, effect, priority)
· §9-301, cmt. 5: law governing perfection: exceptions

§9-302: law of perfection for “agricultural liens”: location of farm products
§9-303: law of perfection for “goods covered by COT” 

· (a) disregards actual relationship between the state and the goods or D
· (b) both valid application for COT and fee are delivered to the authority = effective 
· (c) the law of the issuing state

§9-304: law of perfection for “deposit accounts”: (a) location of the bank
§9-305: law of perfection for “investment property”
· (a)(1): certificated security = the location of the collateral
· (a)(2): uncertificated security = the location of the issuer

· (c): exceptions ( D’s location
§9-306: law of perfection for “letter-of-credit rights”: the local law of the issuer 
· (c) exception (perfected under §9-308(d))
§9-307: location of D

· (a) “place of business” = a place where D conducts its affairs
· (b) general rule

· (1) an individual = residence

· (2) an organization (with one place of business) = place of business

· (3) an organization (multiple locations) = chief executive office 

· (e) location of registered organization organized under state law = location of the registration
· §9-102(70): “registered organization”
§9-316: changes in governing law and continued perfection
· (a) general rule: remains perfected until the earliest of:

· (1) the end under the law
· (2) 4 months after a change of D’s location to another jurisdiction
· (3) 1 year after a transfer of collateral to a subsequent D in another jurisdiction
· (b) if SI in (a) is not perfected in the new jurisdiction, as if never perfected
· Cmt. 2, ex 5: if re-registered under a different state, the after-acquired property by the new corp are unperfected – no grace period (as if your first filing in the state of incorporation) – the original FS covers the proceeds from the original collateral
Disposition of Collateral by D and New D (Successor Liability)
§9-315(a): if D disposes the collateral, the buyer takes it subject to SI
§9-507(b): disposition ( no additional filing necessary
§9-508: the collateral and debt liability are both transferred to the new D (by K or operation of law)
· §9-508(a): D moved interstate ( the new D is liable to the extent the original D was liable 
· §9-508(b): the same requirements as the name change (refile within 4 motnhs)
· §9-508, cmt. 2: change in business form ( usually the transferee takes over the debt

· §9-508(b): if seriously misleading, file a new FS under the new name 

§9-203(e): the concept of successor liability (by K or operation of law)
· SI attaches to present and after-acquired property 
Priority: SP v. Lien Creditor or Holder of Possessory Lien
§9-102(a)(52): “lien creditor” = judicial lien creditor, bankruptcy trustees, etc.
· Lien Cs are originally unsecured (e.g. tort victim) ( D defaults ( judgment/levy or bankruptcy 
· When? – governed by state law (not Art 9)
· Physical possession (levy execution), constructive possession (e.g. sheriff posted a notice), the date of judgment/attachment (levy may relateback) (Keep Fresh)
§9-317(a)(2): priority between Art 9 SP and a lien creditor
· Perfected SP over a subsequent lien C
· SP who has done everything but to give value over a lien C
· Lien C over unfilled, unperfected SP
Lien C Priority as a Federal Yardstick (Federal Tax Lien Act of the IRC)
· Federal tax lien is a statutory lien under Art 9 ( not subject to Art 9
· 26 USC 6321: a tax lien arises against a person who refuses or fails to pay any tax
· Claims are against all property and rights of property, whether real or personal

· 26 USC 6322: a tax lien arises at the time of assessment 

· 26 USC 6323(a): when notice under (f) is given ( a tax lien is valid against any purchaser, secured C, mechanic’s lienor, or judgment lien C
· 26 USC 6323(f): how a tax lien is “perfected” – notice 
· 26 USC 6323(h)(1): “holder of SI” – BOP on the holder of SI to establish:
· (1) SI was acquired by K to secure payment or performance or indemnify against loss
· (2) the property existed at the time the tax lien was filed
· (3) at the time of the tax lien filing, SI was protected against a judgment lien 
· Hypothetical Judgment Lien Creditor Test (Litton): put IRS in the shoes of the most favorable subsequent judgment creditor ( priority contest under Art 9
· “Judgment lien C” in FTLA = “lien C” in §9-102(a)(52)(A)
· (4) the holder of SI parted with money or money’s worth (given value)

· IRS uses “lien C (judicial C)” as itself ( whether SP has priority against it
Possessory Lien 

· §9-333: possessory lien has priority over prior perfected interests 
· Parties furnishing labor and material that improve property ( should be able to recover
· Unjust enrichment, burden on mechanics if required to file ( encourage their service
· Only if the goods remain in possession of the mechanics or repairer 
Priority: SP v. SP

Between unperfected SPs: the first to attach has priority (§9-322(a)(3))
· Lose to: perfected C, subsequent buyers, lien creditors
· Win against: buyer who buys with actual knowledge of the SI 
Between unperfected and perfected SPs: perfected SP has priority (§9-322(a)(2))

Between perfected SPs (holder of Agr lien): time of filing or perfection (earlier) (§9-322(a)(1))

· The loser C is still perfected, just junior to other C now
· §9-322, cmt. 2: list of rules that overrides §9-322

· §9-322(a)(3): first attach in rare circumstances – where filing is not required (§9-309, 312(e))
· “Pure race” system ( promotes certainty and reliance, requires SP to be diligence in perfection 

· A party’s knowledge of prior claims is irrelevant – the decision turns on objective events 

After-Acquired Property / Future Advance Clauses (contemplation of long-term relationship)

· §9-204(a): allows D encumber property they do not yet own (acquisition = attachment)

· (b)(1): limitation when consumer goods (D acquires within 10 days of advance)

· (b)(2): not effective to create SI in future commercial tort claims 

· §9-502, cmt. 2: if after-acquired property is of the same type as the collateral covered in an earlier SA, effective as if perfected on the date of the earlier SA

· Attachment = subsequent SA, perfection = relates back to earlier SA

· §9-204(c): allows future advance clauses – secured by collateral described in SA

· Without this clause, C must execute a new SA every time advances new value

· Protects C from inadvertent failure to execute new SA (Kazmierczak)
· “Relatedness” Test: whether the future debt was related to the original debt (e.g. if loaned cash, then later loaned via credit card, not related)

· §9-204, cmt. 5: expressly rejects “relatedness” test for future advances

· Comments are not the law ( the test is still being used 

· §9-323(a), 323, 323 cmt. 3: the priority date of the future advance relate back to the original filing or perfection (not the date of the advance)

· K interpretation determines what obligations the parties intended to secure 

PMSI (§§9-103, §9-324): secures repayment of credit that enabled D to buy the collateral 
· A strategic planning for a subsequent C to have priority over prior Cs
The definition of PMSI
· §9-103: intended to be PMSI + actually used to acquire collateral 

· §9-103, cmt. 3: PMSI requires a close nexus between the acquisition of collateral and obligation

Perfecting PMSI

· Consumer goods: §9-309(1) automatically perfected ( non filing ( 9-320(b) (“garage sale” exception to 9-315 – continuation of SI upon disposition ( the consumer buyer take free of SI)
· To prevent a consumer buying free of SI from a consumer, better file (§9-309, cmt.3)
· Other: §9-310 – must be filed

Priority of PMSI

· §9-324: priority of PMSI 
· (a) PMSI in goods has priority over perfected SI if perfected in 20 days
· No notice requirement 
· Cmt. 3: the 20-day period begins when the goods become “collateral”
· (b) PMSI in inventory has priority over perfected SI in inventory and proceeds of inventory (CP or instrument)
· (b)(2) notify the holders of conflicting SI to avoid reliance by prior Cs
· (b)(3) the notice must be received within 5 years before D’s acquisition
· Inventory: §9-324(b): notice ( attach ( perfect by filing within 20 days 

· §9-324(g)(1): if multiple parties provide PM financing for the same item ( priority to the PMSI seller (the one departs with property) over lender (the one departs with money)
Keeping track of PMSI inventory
· §9-103(b)(2), cmt. 4: PMSI inventory – cross collateralization of inventory
· Batches of inventory ( don’t worry about exact “match” – treated as a whole
· Must be PMSI when SA was executed 
Subordination Agreement: agreement between senior and junior Cs (D is not a party)
· §1-102: allows provisions of the Code to be varied by agreement 

· §9-339: allows subordination by agreement by a person entitled to priority
· Non-parties to the agreement cannot be adversely affected or benefit (ITT Diversified)
· In secured transaction, both lien subordination (senior becomes junior) and debt subordination (you get paid before me) exist
· Subordination ab nitio = subordination after the debt has been created

· Why? – senior C wants to keep D’s business going, has a large reach of collateral 
· (1) set aside A’s claim from the fund
· (2) from the money set aside, C is paid to the amount of A’s claim (A gets the leftover, if any)

· (3) pay B
· (4) from the leftover, C gets paid, then A, then unsecured creditors 
· Junior Cs may want to get assignment of senior C’s interest, rather than subordination (§9-514)
Proceeds 
Priority: SP v. Buyer or Other Transferee (whether SI was perfected – who is the buyer?)
§9-201(a): SA is effective between the parties, against purchasers and Cs
§9-315(a)(1): SI or ag lien continues despite disposition – unless SP authorized it free of SI or ag lien
· General rule: one cannot transfer an interest bigger than the one he has
· SP’s authorization can be explicit or implicit (e.g. inventory – implicit authorization of sale)
§9-320(a): a buyer in ordinary course of biz (except farming) takes free of SI created by the seller – even if SI is perfected and the buyer knows of its existence (only for inventory)
· §1-201(9): “buyer in the ordinary course of business” (can be either a merchant or a consumer)
· Good faith = honesty in fact AND observance of commercially reasonable standard 

· No knowledge of violation of IS (can know that SI exists)
· Ordinary course of biz (customary in seller’s industry or seller’s own biz) (not liquidation)
· Seller is in the business of selling goods of that kind (if D is selling equipment, no)
· Exception to §9-315 general rule of continuation of SI through disposition

· (C is not bothered by this because D gets proceeds to which C’s SI attaches)

· Not applicable to farming products sold by persons engaged in farming biz

· If an intermediary b/w creator of SI and the ultimate buyer, the intermediary must be BIOCB

§9-320(b): consumer-to-consumer transaction – free of SI even if perfected if the buyer buys (for goods)
· (1) w/o knowledge of SI, (2) for value, (3) for consumer use, (4) before filing 

· If filed, the consumer buyer takes with SI

· If the buyer bought it for business purpose, takes it with SI even without filing 

§9-320(e) SI under 9-313 (possessory interest) is not affected

§9-317(b): “purchasers” of Chattel Paper and Instruments

· (b) a buyer (not SP) of tangible SI (tangible chattel paper, tangible, documents, goods, instruments, interest or agricultural lien) takes free of SI 

· Buyer give value + receives delivery of the collateral + without knowledge of SI + SI is unperfected 
§9-317(e) if C files a FS for PMSI before or within 20 days after D’s possession ( SI takes priority over the rights of a buyer, lessee, or lien C which arise between the time (attachment and filing)

Default Issues (§9-601(a): rights and remedies arise after default)

§9-609: C has right to take possession after default

· §1-102(2): continual development of commercial practices through custom, usage, agreements

· C’s rights and remedies for breach of K can be modified or waived (e.g. accept late payments)

· D should be able to rely on the continuation of the course of performance

· No notice of repossession or foreclosure required (express term of K is the notice)

§9-601, cmt. 2: “default” is not defined in UCC ( parties are free to determine 

· Agreement is silent ( common law (D’s failure to pay when payment is due)

· Agreement specifies ( material breach of K (Sahadi) – express K (maybe course of dealings too) 

· Accepting late payments ( C must notify D of strict compliance before repossession

· Notice of strict compliance ( does not necessarily get rid of all fairness problems

· Notice cannot correct “modification” of K (new consideration)

· K is determined to say a certain thing ( a notice doesn’t correct it

· Notice can correct waiver and estoppel by C (unilateral decision by C – no consideration)

· Waiver by C – C’s unilateral decision not to enforce K ( free to change its mind

· Estoppel by C – C’s past conduct gave rise ( notice 

· If collateral is depreciating fast, notice can be a big deal – must be “reasonable” time

Default ( Repossession

SA (rights in collateral) ( FS ( value (attach) ( perform ( default ( foreclosure ( sale

· If no default and fully performed ( termination statement ( SI is removed from filing record

· Repossession without default = conversion, breach of K (SA)

· Repossession = K right (no issue of perfection) ( K interpretation

§9-609(a)(1): upon default, C has a right to repossess the collateral

· D may have right to accelerate or late payments

§9-601(a)(1), 9-609(b)(1): judicial action

§9-609(b)(2): self-help authorized if not “breach of peace” (not defined – up to the court)

§9-602: rights and duties of C and D that cannot be waived or varied

§9-603(a): agreement may set standards of D’s rights and C’s duties if not manifestly unreasonable 

· Cannot allow C to breach the peace – public policy 

Judicial Foreclosure

· D gets a notice of action ( may destroy, hide, transfer the collateral ( prejudgment remedy

· C can seize and hand it over to sheriff for safety

· C can go to the court upon summons and complaints for “replevin”

Self-Help Foreclosure by C (burdensome on C, less expensive for C and D – SA makes D pay for costs)

· Risk of confrontation (can be dangerous ( if breach of peace, C must go to court to foreclose

· Breach of peace (up to the court) – violence is against public policy 

· Oral protest is enough (Clark)
· Physical contact between D and 3rd party not breach of peace (Clark)
· Minority courts: reasonable indication that violence would ensue 

· Stealth is okay 

· Repossession 

· D is responsible for the repossession fees

· Use or pretence of police officers (intimidation factor) = breach of peace 

· Either C must go through the judicial foreclosure or do without state’s help

· Implicit threat (implicit suppression of D’s objection) = breach of peace 

· C is liable for the repossessors’ actions – whether employee or independent contractor 

· C cannot hide behind the independent contractor 

· C need not give notice of repossession (the agreement itself is notice) unless K requires

· On private property: without permission to enter = breach of peace

· On public property: open (no gate, fens, etc.) = not breach of peace

· On closed property (private or public): without permission to enter = breach of peace

· On 3rd’s property: permission of the owner necessary

· On leased premises (D is lessee): permission of the lessor and D

· Personal property in the collateral

· Include in SA that D cannot retrieve personal property but will be returned 

· Arbitration or waiver of jury trial 

· General rule: if taken and returned, not liable (no intent ( no theft ( no crime)

· D asked and C refused to return ( conversion (might also be theft = crime)

· “D must ask in 24 hours” – if too rigorous, may be unconscionable (invalid)

· Damages for Wrongful Repossession (C had no right to repossess, breach of peace)

· C without right to repossess ( the collateral is returned 

· Compensatory damages – minimal (Clark)
· Causal link between wrongful possession and actual economic loss (difficult)

· If trespass or actual violence ( tort damages for the particular wrong

· D is in default – not much credibility 

· Punitive damages – egregious behavior: intentional, willful, malicious behavior 

Disposition of the Collateral

A forced sale ( “distress sale value” (cash only, bargains) ( give C flexibility to maximize proceeds

§9-610(a): after default, C may “sell, lease, license, or otherwise dispose” 

· In its present condition or after commercially reasonable preparation or processing

· §9-610(b): every aspect of disposition must be “commercially reasonable” (see §9-627)
· Time, manner, repair, advertisement, notice, location

· Price: below FMV not dispositive – can raise a red flag

· Advertising: must be in the right place so the right kind of people can come

· No need for judicial or other supervision

Notice: must go to everyone whose rights are implicated (§9-611) – D, other Cs

· §9-612: timelines of notification before disposition

· (a) “reasonable time” ( (b) safe harbor: 10-days is sufficient if not consumer transaction

· Allow D to redeem property, show up at the sale, find a buyer (no postsale redemption)

· Contents: §9-613(1)(E) notice must contain the “time after which” a private sale is to be made
Strict Foreclosure (alternative to foreclosure sale) (§9-620)

· Take the collateral in full settlement of debt ( C becomes the owner ( no deficiency/surplus

· Only happens by agreement (Munao): C sends a proposal to D ( no objection

§9-615(a): order of application of proceeds

· (1) reasonable expenses (SA provides for attorneys fees)

· First charge ( if the proceeds are not enough, C can get deficiency under SA

· (2) C’s claim

· (3) junior Cs’ claims (no mention of senior Cs – common law: senior Cs have priority)

§9-610(c): purchase of the collateral by C is limited 

· Public sale (auction) – C is entitled to bid (assumed outside influence on price by competitors)

· Private sale: D can provide objective evidence to show that the price is too low 

§9-615(d)(2) – D is liable for any deficiency, C must account for any surplus after a foreclosure sale

Deficiency: C acted in commercially unreasonably manner

· If before disposition: §9-625 injunction to restrain C or compel C to act reasonably 

· D can claim that if C disposed in commercially reasonable manners:

· There would not have been as much deficiency

· D would have received surplus 

· (if no monetary claim, no relief even if commercially unreasonable)

· §9-626(a)(2): BOP on C to show that C acted commercially reasonable

· D succeeds ( irreversible presumption: sales = debt ( absolute bar of deficiency

· Art 9: compromised position (§9-626(a)(4))

· D succeeds ( rebuttable presumption: sales = debt ( C proves that collateral was worth sales price or lesser than debt ( deficiency (debt – reasonable price)

· “Reasonable price” is not FMV – consider the distress

Price: §9-627(a): mere fact of low price is not a proof of commercially unreasonable practice

· Low price may be an obvious consequence of distress sale

Surplus: D is entitled to surplus, C is holding back

· BOP on D (the party seeking damages for conversion or breach of K)

· The value is difficult to establish + D may not have money to litigate ( usually not litigated

§§9-601(e), (f), 9-627(b): C can protect itself against challenges to foreclosure sale conduct

Disposition of intangibles (§9-607)

· §9-607(a)(1): C tells account Ds to pay directly to C (C = successor to D’s rights)

· Make it clear to account Ds that if they pay to D, doesn’t count 

· C is entitled to the face amount due under the intangibles (Blazer)
· If not entirely collected, C may have deficiency claim against D

· D sells intangibles to C for remedy purposes ( no deficiency or surplus claims 

If subject to recourse (D’s guarantee) ( treat it as if SI

SI in Bankruptcy
Federal Bankruptcy Law: override state statutes (including Art 9)

· Principle: equality is equity (equal treatment of similarly situated Cs) ( pro rata share 
· At state law, D has a legal duty to pay its Cs (( Bankruptcy, D has a legal right not to pay

11 USC 101(37): a charge against property to secure payment or performance (e.g. mortgage, deeds of trust, statutory lien, judicial lien, common law lien) – any C holding a property interest to secure a debt 
· SP has “secured claim” to the extent of the value of its lien (11 USC 506(a)) ( paid in full 
· Collateral < debt ( secured to the extent of collateral ( the rest is unsecured 

· Unsecured Cs have no lien ( pro rata share of D’s nonexempt, unencumbered assets
· Only affects Cs: those whose right to payment arises at or before filing of petition 
· Chapter 7: assuming that the individual D has treated Cs fairly and honestly and has not abused bankruptcy system ( the court will order discharge of D from most pre-petition debts
· Liquidation under Chapter 7 – available to individuals, partnerships and corporations 
· Reorganization/rehabilitation under Chapters 11, 12, 13

Insolvency is NOT required for bankruptcy relief: income and assets are insufficient to satisfy all debts
Petition ( Indiv D relinquish all nonexempt assets to a trustee (appointed in every Chapt 7 case)
· A bankruptcy estate arises

· §541(a): relinquished assets = property of the estate
· “Trustee” = representative of the unsecured Cs 
· In charge of liquidating (selling) estate assets with equity – or abandon
· Distributed the proceeds to unsecured Cs 
· D is entitled to exemptions  ( SI has priority over exemption rights (D waived)
· An automatic stay (injunction) goes into effect
· §362(a): the filing petition stays all debt collection and debt enforcement activity 

· (a)(3): C seized property before petition, has not sold ( must return
· All actions taken in violation of the stay are invalid (C can be sanctioned under §362(h))
SI in Bankruptcy: Avoidance under §544

§544(a)(1): gives the trustee the rights and powers of a judicial lien C as of the filing (“strong arm”)
· Historic antipathy to secret liens 

· Must refer to the relevant state law 
· §9-317(a)(2): rights of lien C against Art 9 Cs ( power to avoid most unperfected SI 
· E.g. filing errors, mistake in D’s name, defective descriptions, etc.

· §9-102(a)(52): “lien creditor” – judicial process, bankruptcy trustee
· If avoided, as if never existed – the trustee gets a better treatment (McRoberts)
· State law: C still maintains SI – just junior to lien C

· If D prevented perfection of C’s SI ( unjust enrichment to D to avoid it ( constructive trust on the collateral in C’s favor (“perfection by estoppel” or “equitable lien”) – minority view
· PMSI – §9-317(e): if filed within 20 days of D’s possession, wins even if filed postpetition 
· State relationback law is valid in §544 (§362(b)(3), §546)
§544(b): gives the trustee power to avoid unsecured claim that D could have avoided at state law 
· Requires an actual unsecured C whose claim could be avoided under nonbankruptcy law
· Trustee can avoid noncomplying sales and transfers that occurred more than 1 year before 
· Not very threatening to Art 9 SP

§548: allows the trustee to avoid fraudulent transfers that occurred within 1 year of bankruptcy 

SI in Bankruptcy: Avoidance under §547 (Preferences)
A transfer meets §547(b) ( no §547(c) defenses or exceptions apply ( trust can void it
· “Transfer” = §101(54): “any disposition of property voluntary or involuntary” (e.g. grant of SI)
· §547(e): not made until D has acquired rights in the property transferred 


· All “attachment” within 90 days are at risk (e.g. after-acquired)
· Creates a form of strict liability (C’s intention or good faith not at issue)
· All Cs, unsecured an secured, are potential victims 
· Without this, D can distribute assets right before going bankrupt to beat the system 

Ordinary Preference (§547(g): BOP on the trustee)
· Transfer must be
· Of an interest of the D in property (§547(b)) – grant of SI, proceeds, refund, enhance C
· To or for the benefit of a C (§547(b)(1)) – direct to C, to 3rd that effectively benefit C
· On account of an antecedent debt (§547(b)(2)) – date of debt ( date of transfer
· C delays perfection of SI (debt = attachment, transfer = perfection)
· File early ( value give and perfection happen at the same time

· After-acquired property clause (debt, transfer = acquisition)
· “Debt” – very liberal construction (any claim in property) (Cybermech)
· §547(e)(2)(A): transfer when effective between the parties under state law 

· When attached if perfected within 30 days (before 2005, 10 days)
· If too late, when perfected (§547(e)(2)(B)) or eve (§547(e)(2)(C))
· Made within 90 days before the petition (§547(b)(4)) – unusual transfers are likely 
· While D was insolvent (§547(b)(3)) - §547(f): presumed insolvent 
· “Insolvency” = balance sheet test (debts > assets)

· Rebuttable by C
· Preferment in position (§547(b)(5))
· C received more than would have received under Chapt 7 
· Unsecured Cs, always happens (money received = 100% > pro rata)
· Secured Cs, if collateral > debt ( no problem 
Insider Preference (§547(b)(4)(B)) 
· “Insider” Cs = corp officers, individual’s relatives – likely to receive special treatment 
· The preference exposure = 1 year (not 90 days)
· No presumption of insolvency if more than 90 days before petition
Exceptions to Preferences: §547(c) (Congress didn’t intend to avoid certain transfers)
· Encourage C to deal with troubled D, discourage C to rush 
· Not limited to Art 9 Cs – apply to all types of Cs
§547(c)(1): Contemporaneous Exchange Exceptions (primarily for check transactions)
· (A): C and D intended the transfer to be a contemporaneous exchange for new value (subjective)
· (B): the transfer was in fact “substantially contemporaneous” (objective)
· Cash transactions and check transactions are substantially the same – no antecedent debt
§547(c)(2): Payment in Ordinary Course of Exception (leave normal relations undisturbed)
· (A) transfers made in the ordinary course of biz or financial affairs of C and D, OR
· (B)made according to ordinary biz terms
· Limited to “payments” – grant of SI does not qualify – return of goods can qualify
· Purpose of avoidance is to avoid “unusual” activities – if normal, no need to disrupt (e.g. salary)
· Preference ∆ (C) must prove:
· D incurred the debt in the ordinary course of biz with C, and
· The transfer was made in the ordinary course of the parties’ biz, OR “according to ordinary biz terms” (e.g. late payments may qualify)
§547(c)(3): Enabling Loan Exception (for certain PMSI)
· Elements

· New value (§547(a)(2))

· Given at or after signing of SA with description of collateral

· Given by SP under SA

· Given with intent to enable D to acquire collateral

· Substitution of collateral: release of collateral contingent on getting new collateral ( tracing problem 
· D in fact used the new value to acquire collateral

· Perfected on or before 30 days after D receives possession (federal/state law uniform)
· §547(c)(1) exception should not apply to Cs who did not perfect within grace period – not check transaction, defeats the uniformity of perfection of PMSI

· Perfected only when C has done all the acts required to perfect (Fink)
· §547 is not mentioned in §546, which allows state relationback ( not apply to §547
§547(c)(4): Subsequent Advance or Reimbursement Exception

· A preferential transfer is NOT avoidable to the extent that, after the preferential transfer, C gives new unsecured value to D (only transactions that occur before the value is given can be reduced)
· When C makes the new value to D, C is relying on the fact that the debt was reduced

§547(c)(5): Inventory and Account Financing
· Floating liens – what’s sold has been replaced with new collateral
· After-acquired property acquisitions are covered under this
· “Net result” Rule – snapshot method: look at the beginning and the end of the 90-day period
· Beginning: 500 debt, 450 collateral (50 shortfall) ( End: 300 Debt, 290 collateral (10 shortfall) = decrease in shortfall by 40 (C’s right is enhanced) ( avoid to that extent
K terms we should see in an agreement to protect C’s interests

· Promise that the D will pay down the loan upon sales of the inventory

· Interest rate

· Define default

· Common law: the D doesn’t pay on time 

· K: e.g. violate any terms of the K

· Default provision – e.g. if inventory is not enough, C is entitled to equipment

· Acceleration clause – if you default, the entire loan becomes due and payable 

· Standard boiler place in most SA 

· Insurance – promise that the D would insure the collateral 

· If not insured, the risk of uninsured collateral is born by the Cs

· Notice requirement for the D before C’s self-help

· Monitoring provision

· Physical inspection right by C (e.g. books, inventory at intervals)

· Control over business (e.g. how inventory is sold or when, where stored)

· Provision saying that parties are abiding by the law

· D represents and warrants:

· Ownership; no encumbrances – D is and will be the owner of all collateral free and clear from all charges, liens, SI, adverse claims and encumbrances of any and every nature

· No FSs – no FS or similar filing now on file – D will not execute one except for this one

· No transfer – D shall not, without prior written consent of SP, sell, assign, transfer, lease, charter, encumber, hypothecate or dispose of the collateral or offer to do any 

· True and accurate, keep proceeds from collateral separate

· Proceeds (e.g. for an inventory SA)
· Cash: a certain portion of the cash is remitted to C (e.g. special bank account)
· Arrange so the customers pay directly to SP (or a portion goes to SP)

· SI in accounts ( when deposited, remission to C

· SA

· Only binding between the parties 

· “A waiver of one thing is not a waiver of another” – no guarantee that waiver won’t occur 

· “Time is of the essence” – may help but may not cure (especially if it’s in the boiler plate)

· Late payments – the evidence that C contemplated late payments – may not help at all

· C must say that it really cares about prompt payment ( still may not be enough

· Make clear when accepting late payment: no other late payment ( hurt C if repeated
· Repossession
· D has no right to retrieve personal property, but will be returned to D

· Arbitration or wavier of jury trial (better judge than jury in wrongful possession cases) 

· C can protect itself against challenges to foreclosure sale conduct (§§9-601(e), (f), 9-627(b))

· Priority Under After-Acquired Property and Future Advance Clauses

· Doctrine of marshaling advances: where SP has interests in two collateral – one with a competitor SP and another without any competitor – SP must go first to the one without a competitor to satisfy its debt

