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· I. Administrative Law Practice

· A. Background

· Two kinds of administrative law:

· 1. The law that limits, constrains, and governs agencies

· Administrative law provides a remedy when an agency doesn’t follow these rules

· There are procedural rules and substantive rules

· Procedural- requirement of hearing, notice, etc.

· Substantive- how much pollution is allowed, etc.

· 2. The law that agency makes

· We don’t study that in this course

· Typically, there are three parties involved in the disputes: private persons, regulated entities, and government agencies

· An agency is an authority of the government, but not Congress, courts, or the President

· Departments are agencies and have agencies within them; there are some independent agencies that aren’t within departments (like the EPA)

· Functionally, it doesn’t matter if it’s a department, an agency, or an agency within an agency; the only difference is how its head is appointed

· Independent regulatory agencies are a little different (like the FDIC, SEC, FTC, etc.); the differences are required by statute:

· 1. Multi-member organizations- not one head like departments or agencies, usually headed by 5 to 7 member bodies that vote on policies and rules

· 2. Bi-partisan- no more than a simple majority can be from one political party

· 3. Appointments are for a term of years; heads of other departments are appointed to indefinite terms, usually only serve for president’s term; terms are staggered amongst the board members so they don’t all end at the same time

· Insulates these agencies from the turnaround of other agencies

· 4. Can only be fired for cause- other agency heads serve at the pleasure of the President

· Called “independent regulatory agencies” because they are more independent from the President than normal agencies

· Agencies don’t necessarily meet with everyone, but, in theory, meet with their representative (i.e. EPA meeting with the Sierra Club and the Petroleum Institute)

· Only meet with more powerful institutions, but powerful institutions get their power from representing a lot of peoples’ interests

· B. The APA

· Everything is either a rule or an order

· Order- the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rulemaking but including licensing

· Rule- the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency

· A rule can’t be an order; if it’s not a rule and it’s a final statement, it’s an order

· The outcome of rulemaking is a rule/regulation; the outcome of adjudication is an order

· Harmless error provision- agency action can’t be overturned as a result of a harmless error

· C. Professional Ethics and the Agency Lawyer

· D.C. Bar says that the administrative lawyer’s client is the agency he works for

· In the federal system, the decision whether to sue is not made by the agency, it’s made by the DOJ lawyer

· This is not true in Oregon

· II. Rulemaking

· A. Rulemaking Initiation

· Agencies are often lobbied to make a rule, often hire lobbyists who used to work at agencies and have an in there

· Interested parties might also lobby Congress, who can exert their influence over the agency

· If the agency doesn’t respond to a petition for rulemaking, can sue under APA § 706, which authorizes a court to compel agency action “unlawfully withheld or delayed”

· Court employs “TRAC factors” to determine whether the action has been “unreasonably” delayed:

· 1. The time agencies take to make decisions must be governed by a “rule of reason”

· 2. Whether Congress has provided a timetable or other indication of the speed with which it expects the agency to act

· 3. Delays are less tolerable when human health or welfare is at stake

· 4. What effects would compelling action have on other agency activities of a higher or competing priority? (court would give deference to what the agency says)

· 5. The nature and extent of the interests prejudiced by the delay

· 6. Court doesn’t need to find agency impropriety to determine that action was unreasonably delayed

· Reasons not to bring a lawsuit in this scenario: could make enemies with the agency, make them never want to act and be harsher in their current regulations

· Reasons to bring a lawsuit: could show the agency you’re serious and force them to act in some way

· If a court does compel them to act, they retain JD over the agency to make sure they meet any deadlines

· If an agency answers a petition for rulemaking with a denial, court will give deference to the agency’s decision unless it is arbitrary and capricious (same as unreasonable) (Northern Spotted Owl case)

· B. APA Rulemaking Procedures

· i. Notice and Comment Rulemaking

· Normally, when an agency adopts a rule, they have to go through notice and comment

· Proposed rule is always published in the Federal Register (actual language is not required, but a lot of agencies do it)

· Takes time, effort, and money- agencies consider it a hassle and try to avoid it, will look for exceptions

· Exceptions are laid out in APA § 553

· 1. Sweeping exception to all regulations concerning military or foreign affairs, public property, loans, grants, benefits, or contracts

· When APA was written, idea was to protect private people from government, so it wasn’t necessary unless it affected peoples’ liberty

· Now, most agencies have voluntarily taken away this exceptions as it applies to them for political reasons (they would rather deal with it than hear about it from Congress)

· 2. Interpretive rules, policy statements, rules of agency organization, procedure, or practice

· Question of which rules are procedural, as opposed to substantive

· American Hospital- if a regulation doesn’t require a party to do something differently than they did before, it’s procedural (test is whether something makes a “substantive value judgment” or puts a stamp of approval on a type of behavior; if it does, it’s substantive, not procedural)

· Air Transport- something a substantive if it “encodes a value judgment” (like saying a quick and speedy trial is more important than due process)

· JEM Broadcasting- disavowed Air Transport, found that rule encoded a value judgment, but was procedural

· Question is whether it changes the standard of review (substantive) or the way the agencies review it (procedural)

· Procedural rules can always have a substantive impact

· Procedural rules don’t regulate the primary conduct of the regulated entity; if it tells you how to interact with the agency, that’s more likely to be procedural

· 3. If there is good cause that notice is impracticable, unnecessary, or contrary to the public interest

· APA § 553(c) provides for comment, not public hearing, but only kicks in after notice, so it doesn’t apply when it falls under an exception

· 553(d)- Rules can’t take effect for 30 days- gives people and companies time to come into compliance

· Exception for interpretive rules, policy statements, or emergencies

· 553(e)- gives interested persons the right to petition for rulemaking

· If an agency’s final rule is different that the proposed rule that it presented for comment, an aggrieved party can sue and argue that there was lack of notice for the rule

· If agency loses, it is remanded to them in order to reopen the comment period (even if the same rule gets promulgated, it is an extra year without the rule in force)

· Test is whether the final rule is a logical outgrowth of the proposed rule; if it is, it should put interested parties on notice that it’s something they should comment on

· Interested parties need to know that their interests may be at stake

· Inadequate if final rule substantially departs from the proposed rule

· Sufficient if the changes are in character with the original scheme

· Ex Parte communications during rulemaking

· Home Box Office v FCC- any communications must be put on the record and subjected to public comment

· Essentially overruled by Vermont Yankee- APA doesn’t say no ex parte communications and the court can’t require anything extra

· Sierra Club v Costle says there’s nothing that forbids the President from talking to agencies

· Only one case has ever found Congressional pressure on an agency to be improper

· In practice, virtually every agency puts everything in the record even though it’s not required by the APA in order to protect themselves

· What is the purpose of comments?

· Even though it’s not legally relevant what people think, it is politically relevant

· Founders of APA were concerned about ensuring comments from those entities that are being regulated, whose liberty is affected

· Agency doesn’t decide based on a majority vote, it decides based on facts and analysis

· Comments from experts in field are relevant, comments from the public just add straws to the camels back

· ii. Formal Rulemaking

· APA requires formal rulemaking whenever a statute requires a hearing “on the record”

· Court has said that there is a presumption against formal rulemaking

· Practically, formal rulemaking is only required when a statute specifically says it is required, which almost never happens

· Ex parte communications are specifically banned in formal rulemaking

· Florida East Coast Railway- even if a statute requires a “hearing,” that doesn’t mean that formal rulemaking is required

· Vermont Yankee- the APA is both a floor and a ceiling for what is required by agencies; courts can’t require more than the APA requires just because the court thinks it would be a good idea

· iii. Hybrid Rulemaking

· Hybrid rulemaking is that which goes beyond the requirements of the APA

· Today, virtually all rulemaking is hybrid rulemaking

· Mostly, they are the result of statutes that have been passed that require additional requirements or procedures

· Some of the additional requirements are specific to some agency (like NEPA), some apply to all agencies (like the Regulatory Flexibility Act)

· In additions to statutes, there is also Executive Order 12866- applies to all “significant regulatory actions”- those that have an annual effect on economy of over $100 million or materially alters entitlement programs (like school lunch program)

· Enforced by OMB; however, their only power is to tell the president that an agency hasn’t followed the Executive Order, then the President can threaten to fire the head of the agency

· Requires agencies to undergo a cost-benefit analysis and, if its costs are greater than its benefits, the agency can’t implement the rule unless Congress has told them that they have to

· Also requires an alternatives analysis- evaluate different alternatives with the theory that you’ll find one with the most benefits and least cost

· Also requires centralized review- must send a copy of the proposed rule and cost-benefit analysis to Office of Information and Regulatory Affairs (OIRA) (office within OMB)

· OIRA then comments on the rule, but can’t disapprove of it

· The agency can then incorporate the comment into the rule, but if it disagrees with OIRA, it can either go back and try to convince OIRA that they’re wrong or move it up to the head of their agency

· Sometimes the staff of an agency will cave to OIRA because it decides it’s not important enough to risk taking to head of agency; sometimes if they do take it to head of agency, head will decide it’s not important enough to take to president- filtering process

· OIRA reviews rules twice- once before proposed rule is published in Federal Register and once after notice and comment period, before final rule is promulgated

· Two big requirements of EO are (1) cost-benefit analysis and (2) centralized review (send to OIRA/OMB)

· Also, Regulatory Flexibility Act- applies if the rule has a significant effect on small business

· Only applies if it directly regulates small businesses; not enough if it has an indirect effect on small businesses

· Unlike EO 12866, an individual can take an agency to court if they violate the RFA (can also challenge that the agency could have done more for small businesses)

· Requires agency to make an analysis of the rule’s impact on small businesses and ask if they can make an exception to parts of the rule for small businesses where the impacts of the rule would be overly burdensome

· Also, Information Quality Act- requires that, if there is some data used in rulemaking, there is peer review for scientific data and, for other data that is disseminated, people that will be affected by it must be given a chance to ask the agency to correct the data if they think it’s wrong

· Can’t sue if you think an agency violated IQA; it is non-enforceable in court

· However, if OMB cares about it, it will be enforced (just like with executive orders)

· iii. Regulatory Reform

· iv. Regulatory Negotiation

· Regulated parties get together and agree on what to do

· Problem is that they are making laws that apply to everyone in the country who are not involved in the process; therefore, it is important to identify all those who have a stake in the issue

· Only a tiny amount of rules are made through regulatory negotiation

· C. Judicial Review

· APA § 706 provides the scope of judicial review

· 706(1)- can compel agency action unlawfully withheld or unreasonably delayed (strong deference to agency)

· 706(2)- can set aside agency action found to be:

· (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law (overlaps with (2)(C)

· (B) contrary to Constitutional right, power, privilege, or immunity

· (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right (Chevron deference)

· (D) without observance of procedure required by law (no deference, de novo review)

· i. Statutory Review

· Chevron two-step:

· 1. Is the statute ambiguous?

· If not, agency must follow the clear meaning

· Court decides for itself whether it is ambiguous, doesn’t defer to agency’s opinion

· If yes, go to step 2

· 2. Is the agency’s interpretation of the statute reasonable?

· Doesn’t have to be what the court thinks is the best interpretation, just has to be reasonable

· Thumb on the scales for agency

· How do we determine if a statute is ambiguous?

· Most judges (not Scalia) think it’s ok to look past the language of the statute and at the legislative history to resolve an ambiguity in the language

· Can also look at canons of statutory construction, dictionaries

· Conference Reports are the best evidence of Congressional intent because they represent both houses working out the final bill

· Rationale: if a statute isn’t clear, it’s been delegated to someone else to fill in the gaps, idea behind Chevron is that agencies are better equipped to do that than judges

· Other rationales: delegation (Congress has given the agency responsibility); expertise (agencies deal with this subject on a daily basis); uniformity (prevents circuit court splits); agencies are politically responsive bodies and it is appropriate to defer to the President so that he can take care that the laws are faithfully executed

· Agencies usually win if it gets to step 2

· No deference is given when the statute governs all agencies (like NEPA or FOIA); only the agency that administers the statute is given deference

· There are only a couple of situations where an agency has interpreted a statute and the Supreme Court declined to apply Chevron:

· FDA v. Tobacco case- based on history, Congress clearly didn’t want the FDA to regulate cigarettes, so it would be improper to defer to them

· Gonzales v. Oregon- Congress didn’t intend for the Attorney General to decide what the “practice of medicine” was in all 50 states

· Even if a statute is ambiguous, if Congress clearly didn’t want the agency to make the decision, Chevron is inapplicable

· ii. Judicial Review of Substance

· Court looks at the substance of the agency’s decision and determines if it is reasonable based on the information available to it

· Arbitrary and capricious standard- the burden is on the agency to show that there is a reasonable explanation for their decision (Overton Park)

· Chenery I- an agency’s decision will be judged by the explanation that the agency gives, not some post hoc rationalization given after the fact

· Formal rulemaking (and sometime the language of a statute) requires “substantial evidence”- essentially, the same thing as arbitrary and capricious review

· Now, preambles of rules usually go into great detail explaining what the decision was based on and why it is reasonable

· Agency doesn’t have to base its decision on all of the information in the world, just what it has before it (which shows the importance of interested parties providing the agency with information during the notice and comment period)

· If a court finds that the agency didn’t adequately explain its decision (even if the court could find a reasonable basis for reaching the decision, but the agency didn’t state it), the court has to remand it to the agency for an explanation

· Courts have found many ways for a decision to be unreasonable (arbitrary and capricious)- didn’t look at evidence, relied on irrelevant factors, failed to consider important factors, explanation is at odds with the evidence (sometimes, failed to consider other alternatives)

· There are some factors that influence the amount of deference a court gives to an agency:

· If there is some scientific dispute, the court gives higher deference because it doesn’t have scientific expertise

· If it is a routine action (as opposed to a high visibility political issue), the agency gets more deference

· If there is no big economic or social impact, the court is more deferential

· Standard doesn’t just apply to making a new rule, also applies to rescinding an existing rule (DC Circuit says standard should be higher because rescinding is probably politically motivated)

· III. Adjudication

· Under APA, everything that is not rulemaking is adjudication; lots of different kinds of adjudication:

· Mass adjudication- huge numbers of cases where efficiency is very important (determining student loans, worker’s comp benefits, immigration cases)

· Big picture policy-making adjudication- more extensive process (nuclear permits, auto recalls, unfair labor claims)

· National Labor Relations Board has rulemaking power, but never uses it and makes all of its decision through adjudication

· Policy is often made through adjudication, not just rulemaking

· Enforcement cases- an agency brings a case before itself (an ALJ), who decides whether or not the agency brought a good case

· Seemingly a conflict of interest, but there are safeguards in place (agencies can’t rate, evaluate, discipline, reward, punish, or remove ALJs that work for them; prosecution can’t advise ALJ’s decision)

· Agencies can get injunctions, assess penalties, and get contract bars (company can’t work with agency) through adjudication

· A. Formal or Informal Adjudication

· Under the APA, there are 2 kinds of adjudication- formal and informal

· Formal- APA establishes the rules

· Informal- APA doesn’t provide any procedures, but they often end up looking formal; only requirement is due process

· With formal adjudication, there is an ALJ and a hearing, opportunity to cross-examine witnesses; with informal adjudication, some random person at the agency makes the decision

· When does the APA apply (formal) and when does it not apply (informal)?

· Chemical Waste- courts defer to agency’s interpretation of statute; if it just says “hearing,” the agency decides whether it is formal or informal

· Argument that it’s wrong- courts should look at ambiguity in the APA, not the agency’s statute, so Chevron shouldn’t apply

· Other circuits have looked at the substantive nature of the hearing (i.e. if it involves disputed facts/issues, is adversarial in nature) (Seacoast); other circuit says that Congress must specifically say hearing must be “on the record” for formal adjudication to be required (West Chicago)

· Aspects of formal adjudication

· ALJs

· Act like trial judges- preside over hearing, assemble the record

· Make tentative (initial) decisions that can be overruled by the head of the agency (usually, the head of the agency has delegated this power to an appeals board)

· Appeals boards decide on questions of fact and law de novo

· Decide case based on how they think it should come out, not how the agency wants it to come out

· However, they act within the confines of the rules that the agency has adopted- can’t say that an agency’s regulation is unconstitutional or illegal

· Ex parte restrictions insulate ALJs from improper influence

· In Oregon, formal adjudications are called “contested cases;” informal adjudications are called “other than contested cases”

· Contested cases go to the Court of Appeals (because there is a record to go off of), other than contested cases go to the district court

· Many states have eliminated the practice of ALJs being employees of the agencies and all ALJs are part of a “central panel”

· A couple of agencies, like OSHA, have a split-enforcement approach where the adjudicatory body is a separate agency (OSHRC), which is where appeals from the agency go to

· B. Adjudicatory Procedures

· APA says that the agency must provide notice to a defendant (notice of the charges and evidence against a person)

· Even if notice is inaccurate, it is adequate as long as the defendant has adequate notice to make a defense to the charges

· Notice must provide the respondent a genuine opportunity to identify all material issues of fact (i.e. they would have done something different at trial if notice was perfect)

· If a respondent challenges the agencies interpretation of their regulation, Seminole Rock deference is appropriate (defers to agency’s interpretation if it is reasonable)

· Generally, hearsay is admissible in administrative proceedings

· Supreme Court has said that residuum rule (hearsay can’t be the sole basis for a decision) doesn’t apply; hearsay can be enough if it is reliable, probative, and substantial

· C. Ex Parte Communications

· Decision-makers can’t talk to interested persons outside of the agency about the merits of a case

· If there is a violation, before the decision, the agency has to either disclose the content of the communication or, if the person who made the ex parte communication is a party, provide a justification for their decision apart from the ex parte communication

· If there has already been a final decision, the agency can be sued under § 706- violation of procedure

· The party must have benefited from the ex parte communication for the other party to be able to challenge it

· APA says that an agent or employee of an agency that is engaged in investigative or prosecutory functions for that agency may not participate or advise in the decision

· This does not apply to the head of the agency because he is responsible for both the decision to investigate and the decision in the case 

· If the APA doesn’t apply, ex parte communications could still conflict with notions of due process

· Not every ex parte communication violates due process, only those that produce new information (which the person doesn’t have notice of and can’t respond to) or are so substantial that they are likely to cause prejudice

· D. Procedural Due Process

· If there is no right to formal adjudication, the agency’s statute might give some added protections, but the absolute floor is due process

· Two questions: when is due process triggered and what is required by due process?

· When is due process triggered?

· Right to due process comes from 5th and 14th Amendments- can’t be deprived of life, liberty, or property without due process of law (only liberty and property really come up in administrative law)

· First question is whether due process applies at all

· Four questions:

· 1. Is there a state action?

· Applies to public schools, etc.

· 2. Is it a Londoner or Bi-Metallic type of case?

· Londoner- due process applies when specific facts are in dispute and people are individually effected
· Bi-Metallic- due process does not apply to broad or generalized grievances, even if they do result in the deprivation of property

· Both cases involved tax hikes, but in Londoner it only applied to a small number of people (due process applied) and in Bi-Metallic it applied to an entire city (no due process)

· 3. Is liberty or property deprived?

· Liberty

· “Liberty”- privileges long recognized as essential to the pursuit of happiness

· There is a liberty interest in the right to engage in a profession

· Damage to one’s reputation is not enough, though, it must have “stigma-plus”- has a legal consequence as well

· Stigma is usually a serious charge (i.e. dishonesty, racism, criminality, immorality, not just something like insubordination)

· Even if you don’t dispute the facts, a hearing is required to dispute the appropriateness or necessity of the proposed punishment

· Property

· Tangible things are obviously included, but other things as well

· Earlier distinction between rights and privileges has fallen away

· Goldberg v Kelly- woman was legally qualified under statute to receive welfare, state didn’t give it to her, court found that she was legally entitled to welfare and had a property interest in it, so was entitled to due process

· Once an entitlement has been given to someone, the state can’t take it away without due process

· Can sometimes come down to state property law (i.e. even if there is no express contract, could there be an implied contract that would give someone a property interest?)

· 4. Did the procedure meet due process?

· Goldberg v Kelly requirements:

· 1. Notice

· 2. Opportunity to defend by cross-examining witnesses and presenting own evidence

· 3. Right to be represented by counsel (but not to have counsel provided)

· 4. A decision that rests solely on the evidence presented at hearing

· 5. Impartial decision-maker (honesty and integrity is presumed in adjudicators, have to show that there is a substantial risk of bias or pre-judgment)

· Only a right to a neutral decision-maker as to the fact, not as to the law

· 6. Statement by decision-maker explaining their decision

· If the decision-maker is making law with this case, rather than applying existing law, the person has a right to address the decision-maker

· If someone is arrested, decision-maker can rely on the determination of the police to determine that there is probable cause to remove them in order to ensure a safe environment

· Mathews v Eldridge- The specific dictates of due process require three considerations:

· 1. The private interest that will be affected by the action

· 2. The risk of error if the additional procedures aren’t provided for

· Also, what is the probable value of the additional procedures

· 3. The cost to the government of implementing additional procedures (almost always time and money)

· In Mathews, the private interest (disability check) wasn’t as high as in Goldberg (unemployment check), so due process didn’t apply

· Due process doesn’t require a separation of functions (but you can overcome this if you prove an unconstitutional bias)

· There are no due process rights in rulemaking, only in adjudication- adjudication affects people in an individual way while rulemaking affects everyone the same

· E. Judicial Review of Agency Adjudication

· § 706(2)(E)- unsupported by substantial evidence in a case subject to sections 556 and 557

· Only available when formal adjudication is used; informal adjudication is reviewed on an “arbitrary and capricious” standard

· “Substantial evidence” doesn’t mean “preponderance of the evidence,” which is what initial judges use to make their decisions

· In a pure sense, relates to factual evidence, but often includes the relation of the facts to the law as applied

· Universal Camera Corp- substantial evidence means a review of the whole record, not just that there is some evidence to support the decision of the lower court; it is the same standard as for a directed verdict- enough evidence that a reasonable person could not find against them

· Highly deferential standard, though, “more than a scintilla”

· Because the ALJ’s findings are part of the record, a reviewing court must take it into account in deciding whether an agency has substantial evidence for its findings and conclusions; evidence is less substantial when a reviewing board came to a different conclusion than the ALJ

· Testimonial evidence involves a credibility determination, judged by demeanor evidence (how a person says it) and derivative inferences (what a person says)

· Although agencies review ALJ decisions as to both fact and law de novo, they can’t really overturn an ALJ’s decision if it is based solely on demeanor evidence (if they do, the agency’s decision will probably be overturned on judicial review because it would not be supported by substantial evidence)

· An agency can overturn an ALJ’s decision on derivative inferences and it will probably be upheld, the agency just has to explain themselves because judicial review takes into account the record as a whole (meaning both the agency’s decision and the ALJ’s decision)

· When the boards overturns the ALJ, they can’t base their decision on evidence that has already been discredited by the ALJ (Penasquitos)

· Mixed questions of law and fact

· NLRB v Hearst- a lot like Chevron, but written in 1944

· Court first decided whether the term “employee” had a fixed meaning in law; decided it was ambiguous and deferred to agency determination

· Courts have two functions when it reviews a mixed question of law and fact: first, the court reviews the facts found by the agency and determines whether these conclusions are supported by the record; second, the court reviews the agency’s explanation for the decision to decide whether it has a reasonable basis in the law

· Difference between “basic facts” and “ultimate facts”- basic facts are details, require no knowledge of the law; ultimate facts are the application of the law to the details

· Park ranger example: was he on patrol? (basic fact, is there support in record for agency’s determination?); can he be denied disability payment if he wasn’t on patrol? (ultimate fact, is there a basis in law for the decision?)

· Arbitrary and capricious review for informal adjudication

· Overton Park- establishes that arbitrary and capricious review is deferential, but that the agency must give reasons for its decisions so that a court can review it

· Also, there is a requirement to act consistently with past decisions, and, if you don’t, to explain why

· IV. Choice of Procedures and Nonlegislative Rules

· Difference between rulemaking and adjudication is like the difference between legislation and judicial action; rulemaking- forward-looking, makes policy judgments; adjudication- backward-looking, only binding on parties

· However, like with judicial decisions, some large policy decisions are made through adjudication

· If the statutes specifies a particular way that policy must be made, then the agency is required to follow it

· However, if the statute is silent, the agency has the choice between rulemaking and adjudication

· A. Option One: Rulemaking

· Advantages:

· 1. Doesn’t seem unfair to the defendant

· 2. Makes a clear rule and everyone knows what it is

· 3. Public input in the creation of rule (which agency should like in theory, but doesn’t in reality)

· Agencies only like public input because it gives them an idea of what people will argue when they sue the agency

· 4. They get to write the rule, but not really different from adjudication because someone from the agency still essentially writes the rule

· Disadvantages:

· 1. Might leave loopholes because agencies can’t foresee all possible circumstances

· 2. Might be subject to more political pressures

· 3. More expensive and time-consuming- have to go through notice and comment, might have to do cost-benefit analysis and go to OMB

· B. Option Two: Adjudication

· Advantages:

· 1. Agency gets to pick its target- can go after a really egregious violator and then make a general rule for the whole industry

· 2. Can get a possible retroactive effect (which isn’t possible with rulemaking unless the statute allows it; IRS is the only agency that is allowed)

· When an agency is interpreting its own rule, its interpretation is given Seminole Rock deference; however, if it is a new interpretation, a defendant could argue that they didn’t have notice and the rule is being applied retroactively

· Test is whether a reasonable person would anticipate this interpretation (if the interpretation is “ascertainably certain” from the regulation)

· If the interpretation is ascertainably certain, the agency is allowed to fine a violator; if it’s not certain, no punitive damages are allowed

· 3. Can try out the rule and see how it works

· 4. Less public- less political pressure and the don’t have to go through notice and comment

· Disadvantages:

· 1. Can seem unfair because they are trying to apply a new rule to defendant’s past conduct

· Retroactively applying a new rule is allowed, but not always- retroactivity must be balanced with the mischief of producing a result which is contrary to a statutory design or to legal and equitable principles (Chenery II)

· Some factors are considered when determining whether retroactivity is fair or not:

· 1. Whether the case is one of first impression

· This is actually a thumb on the scale in favor of retroactivity because it encourages plaintiffs to bring the action be giving them their relief

· 2. Whether the new rule is an abrupt departure from a well-established practice or whether it is filling a void in an unsettled area of law

· 3. The extent to which the party against whom the new rule is applied relined on the former rule

· 4. The degree of burden a retroactive order imposes on a party

· 5. Statutory interest in applying a new rule despite reliance on the old rule

· If there is also a fine or some other punitive damage, a court is much more likely to overturn the retroactive application of a new rule

· There are advantages and disadvantages for both rulemaking and adjudication; an agency usually ends up deciding based on what they have done in the past

· Chenery II- the agency’s choice to proceed with rulemaking or adjudication lies primarily with the informed discretion of the administrative agency

· C. Option Three: Nonlegislative Rules

· The rules that go through notice and comment are legislative rules because they are like statutes in that they have the force of law

· Nonlegislative rules- don’t have the force of law; two kinds:

· 1. Interpretive rules

· 2. Statements of policy

· Some argue that there is no difference between the two

· However, ALJs are bound to follow interpretive rules, but not statements of policy

· Neither require notice and comment

· Most states don’t have nonlegislative rules; everything has to go through notice and comment

· Also, declaratory rulings- someone asks the agency to determine how the law would apply to a set of facts (state, not federal, agencies)

· Person that receives the declaratory ruling can challenge it in court if they don’t like it or rely on it if they do (it has legal effect)

· Almost never used

· There are advantages and disadvantages to making policy through nonlegislative rulemaking:

· Advantages:

· 1. No procedures required, just have to make a statement; easy to do, fast, cheap

· Disadvantages:

· 1. Not legally binding; can’t charge someone with violating the interpretive rule, have to say that someone violated the statute and that this interpretation is correct

· Even though it’s not binding, if an agency says that’s their interpretation, a lot of people will probably comply with it and the agency will never have to actively enforce it

· As long as people comply with interpretive rules, it’s the best of all possible rules

· Because of this, there are a lot of incentives to issue nonlegislative rules and agencies do so a lot

· Regulated communities don’t like this if the agency is telling them something they don’t want to hear; would rather the agency went through notice and comment

· Because agencies like nonlegislative rules and regulated communities don’t, there are often disputes about whether something is a nonlegislative rule or a legislative rule that was required to go through notice and comment

· American Hospital- two-criteria test:

· 1. Nonlegislative rules can’t have a present effect, don’t impose any rights or obligations

· 2. Whether it leaves discretion to agency and decision-makers

· Also, whether it is a “binding norm”- if it is, then it’s a legislative rule

· Also, court will look at the agency’s characterization of its own action

· Also, is it “finally determinative”? (Would an ALJ still have discretion?)

· Also, if the agency can’t rely on it, it’s nonlegislative

· American Mining Congress- four-part test:

· 1. Whether in the absence of a legislative rule, the legislative basis for agency enforcement would be inadequate

· 2. Whether I was published in the CFR (not applicable anymore)

· 3. Whether the agency invoked legislative authority

· 4. Whether it amends a prior rule

· i. The effect of nonlegislative rules

· With legislative rules and judicial orders, they are the law so people can rely on them; problems arise when people rely on nonlegislative rules

· Courts look at different factors: reliance on rule, definitiveness of prior agency interpretation of rule

· An agency will only have to go through notice and comment to change an existing interpretive rule in extreme situations where there is a longstanding, definitive interpretation of the rule and a great deal of reliance on that interpretation (Alaska Hunters)

· Definitive interpretation- direct, express, uniform; by the agency, not an employee of the agency

· In Alaska Hunters, it had been relied on for 30 years and had somehow morphed into administrative common law

· Ordinarily, an individual can’t rely on the statement of somebody from the agency; would have to argue that a later interpretation is invalid because the agency was required to go through notice and comment to change their old interpretation (the agency employee’s statement)

· If an agency had to go through notice and comment to change every interpretive rule, they would have to do it every time an employee said something contrary to what the agency believed

· Estoppel doesn’t work against the government except, maybe, when the government acts in a proprietary manner

· Estoppel requires reasonable reliance; not reasonable if you can get an official agency interpretation, but rely on an unofficial one

· Also, government agencies can’t give out benefits that they aren’t supposed to because it would violate the Constitution’s Appropriations Clause, which only allows the government to spend money on appropriations made by law

· However, one can never be held criminally responsible for acting in reasonable reliance upon the advice of a government agent

· However, it is possible to make a due process argument

· One court has found a violation of due process if the government denies claims of statutory entitlement in unfair ways

· Also, a court may refuse to defer to an agency’s interpretive statement if it has made many inconsistent interpretations, resulting in no real interpretation to which the court could defer

· D. Judicial Deference to Nonlegislative Rules

· Chevron- legislative rule; Hearst- formal adjudication; what about informal adjudication and nonlegislative rules?

· Skidmore
· Gave weak deference to an interpretive rule; only said that, if the court is persuaded by the reasoning in the interpretive rule, it will give it deference

· Doesn’t really mean anything- if a court is persuaded by the reasoning in a brief, it will give it deference

· With Skidmore deference, the court is saying what the law is; with Chevron, the agency is saying what the law is and the court just approves it

· U.S. v Mead- if Congress intended for something to have the “force of law,” it will be given Chevron deference

· An agency’s interpretive rule qualifies for Chevron deference when:

· 1. Congress has delegated authority to the agency to make rules carrying the force of law; and

· 2. The agency interpretation claiming deference was promulgated in the exercise of that authority

· Delegation of authority by Congress can be shown in a variety of ways: agency’s ability to engage in notice and comment rulemaking or adjudication, some comparable Congressional intent

· Doesn’t have to be formal rulemaking to trigger Chevron deference

· Look for: if it was published in Federal Register, whether the interpretation applies to everyone or just an individual, if the agency has said that people could rely on the interpretation, if it was written by a high-ranking official at the agency or just a low-level employee

· Still, policy statements aren’t covered by Chevron
· Barnhart (decided a year later) gives even more deference, says the factors to be considered are: the interstitial nature of the legal question (finer points of law, not major policy decisions- points to agency authority); the related expertise of the agency; the importance of the question to the administration of the statute; the complexity of that administration; and the careful consideration the agency has given the question over a long period of time

· Mead has still been cited more, though, and is probably the law

· Brand X- if a court finds the law is clear, an agency can’t later say differently; an agency can only overrule a court if the court said that the law was unclear

· V. Reviewability

· When the government is sued, they try every way they can to get it thrown out before it gets to the merits

· Primary jurisdiction is not a hurdle to judicial review; sometimes an agency thinks it should take up a matter before it gets to court

· A. Standing

· Jurisdictional requirement, can be brought up at any time

· In a complaint, the plaintiff has to provide good faith allegations that would be sufficient for standing; once it gets to trial, they must have actual facts

· Associational standing- a group sues as a representative for its members; 3 requirements:

· 1. The group has a member who has standing

· 2. Lawsuit relates to the organization’s purpose

· 3. Can only seek injunction or declaratory relief, not damages

· A group could also have standing in its own right if it can show injury, causation, and redressability

· Under the Oregon APA, associational standing is not allowed (with the exception of environmental citizen suits)

· Prudential standing- the plaintiff meets the requirements for standing, but the court decides that it doesn’t want to hear the case for some prudential reason (overlaps with ripeness, final agency action, zone of interest, etc.)

· A generalized grievance that the government is violating the law is not enough for standing; courts only protect individual rights

· A procedural injury is not enough to create standing; a person can only enforce procedural rights if the procedures in question are designed to protect some threatened concrete interest of his that is the ultimate basis for standing

· A procedural violation is not an injury; however, if there is a procedural violation, you don’t have to show causation and redressability (because it is unclear whether the law would be the same or not if the proper procedures had been followed)

· Walk-in-the-woods basis for standing- I like to walk in the woods, I wouldn’t like to walk in stumps, if the government cuts down the trees, I won’t like it anymore, so I’m injured- this is sufficient for standing

· Causation- have to show that the injury is likely (fairly tracable) caused by the allegedly illegal action

· Standing is established at the time the complaint is filed; it doesn’t matter if something happens afterwards that would affect one of the standing requirements

· Citizen suits don’t automatically give rise to standing; Lujan said that it only allows anyone with standing to sue

· B. Agency Action

· In order to obtain judicial review, there must have been “agency action”

· APA’s definition of agency action includes legislative and nonlegislative rules

· For broad, programmatic grievances, the judiciary isn’t the correct branch to fix it, Congress is

· There must be discrete agency action, a challenge to a program will not work

· In order to challenge an agency for their inaction, they must have failed to take an action that they were legally required to take

· C. Exclusions from Judicial Review Under the APA

· There are two kinds of preclusion:

· 1. Statutory preclusion

· Sometimes a statute says that judicial review is precluded; courts generally read these narrowly

· Other times, judicial review is precluded implicitly

· For example, if statute only provides for judicial review by employees, consumer groups could be implicitly precluded from seeking judicial review

· Preclusion can be limited to only certain types of review (i.e. pre-enforcement)

· Abbott Laboratories- there is a presumption that review is available; there has to be clear and convincing evidence of Congressional intent to preclude review

· Standard later changed to “fairly discernable” Congressional intent

· 2. Committed to agency discretion by law

· APA says that review is unavailable if the decision is committed to agency discretion by law, but also says that a reason for overturning an agency decision is abuse of discretion

· Overton Park- “committed to agency discretion by law” means that there is no law to apply

· Heckler v Chaney- the agency has the discretion to decide when to exercise its enforcement powers, like an exercise of prosecutorial discretion

· If there is no law that says that they have to enforce, there is no law to apply

· Some exceptions, though:

· If Congress explicitly says that an agency must act, then there is something to review

· Also, if prosecutorial discretion would be unconstitutional, court can review it

· If an agency says that it is beyond their JD, court can review it because this is a legal question, not a discretionary questions

· Finally, if the agency completely abdicated their agency responsibility

· In some cases, the agency’s discretion can be limited by other statutes

· The APA only says that review is precluded “to the extent that it is committed to agency discretion”- doesn’t say that the agency’s decision is wholly unreviewable

· Therefore, a decision can still be reviewed for its constitutionality or to determine if it is in violation of another statute

· D. Cause of Action

· Federal crimes never give a federal cause of action; only the federal government can enforce federal crimes

· In the 60s and 70s, the Court believed in an “implied cause of action”- if the statute is meant to protect people, a person injured by a violation of the statute can sue

· In the 90s, the Court started to impose a tougher test and there is no more implied cause of action

· Section 702 of the APA often provides a cause of action- a person suffering legal wrong because of agency action (interferes with your existing legal rights), or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review

· If the government tells you that you can’t do something, it interferes with your legal rights; if the government tells you that you have to do something, it interferes with your legal rights (any change from your common law, Constitutional, state-of-nature rights)

· Don’t have to show that you’re in the zone of interest 

· If agency action is going to kill the spotted owl, it doesn’t interfere with your legal rights, but you are adversely affected or aggrieved under a relevant statute (Endangered Species Act)

· If you have standing, you are adversely affected or aggrieved (because you have already demonstrated an injury)

· However, there is a requirement that you are adversely affected or aggrieved within the meaning of a relevant statute- this is the “zone of interest” test (also called “prudential interest”)

· Is the protection of your interests within the purposes of the statute?

· Ex. Post Office’s monopoly statute was intended to forbid their competitors from only taking cheap routes, not to protect the jobs of postal workers; therefore, postal workers aren’t within its zone of interest

· Citizen suit provisions effectively eliminate the zone of interest test

· E. Finality

· APA requires “final agency action” before judicial review

· Supreme Court has essentially come up with two different formulations:

· Franklin- action is sufficiently direct and immediate and has a direct effect on day-to-day business (looks more at the practical effect of the action)

· Bennett- doesn’t overrule Franklin, but says the rule is whether or not the action has a legal effect, rather than an effect on day-to-day business

· Everyone agrees that the agency has to be done with it

· Questions arise with nonlegislative rules, which don’t have a legal effect, but do affect day-to-day business

· Look for: whether it would lead private parties to believe that there would be consequences for not complying, whether it would case enforcement actions on the policies or interpretations in the nonlegislative rule

· F. Exhaustion and Ripeness

· Finality is a statutory requirement from the APA, but the doctrines of exhaustion and ripeness also have to do with timing

· Two reasons courts don’t want to get involved too early:

· 1. Agency should be able to deal with it first because they have authority on the subject

· 2. Don’t want to waste a court’s resources on a case that might be moot after the agency deals with it

· Difficult to differentiate between finality, exhaustion, and ripeness; government usually tries to argue all 3 and hope one sticks

· Exhaustion is a common law principle pre-dating the APA

· After an ALJ makes an opinion, if the statute provides for an administrative appeal (which all do), a person must appeal within the agency before it is able to appeal to a court

· Reasons:

· He may win, so the court wouldn’t have to hear it at all

· Sharpens the issues if it does go to court

· Good for the agency to have an opportunity to fix their own mistakes

· There are some exceptions when these interests might be outweighed by the burden on the individual if he can’t quickly remedy the situation:

· When it would take too long to seek agency review or when the window for appealing is too short (basically, is there undue prejudice?)

· When administrative remedy is not adequate (i.e. challenging the constitutionality of an agency action or the legality of an agency rule)

· If the agency can’t give the relief that you’re seeking (i.e. agency can’t give money damages and that is all you want)

· If the agency is biased

· Two parts to APA’s exhaustion requirement:

· 1. Agency has to require a person to exhaust their administrative remedies by regulation, must provide opportunity for review (non-discretionary)

· Courts are likely to interpret a provision in favor of the agency- if they set up an appeals process, it is presumed that it is required

· 2. During the period in which appeal is sought, the agency must stay the action

· If an agency hasn’t provided for non-discretionary review and guaranteed that action would be stayed pending an appeal, a petitioner doesn’t have to appeal within the agency (Darby)

· Courts can’t impose additional exhaustion requirements where the agency action has already become final (like Vermont Yankee)

· If someone files both an administrative appeal and a suit in federal court, the one in federal court will be dismissed because the appeal has un-finalized the agency action

· Once you start an administrative appeal, you have to finish it

· Ripeness is a common law concept with Article III implications

· General idea is to ask whether the case is appropriate for judicial resolution at this time

· Ripeness problems can exist even if the agency action is final and there are no administrative remedies to exhaust

· Often involves questions of pre-enforcement review

· Abbott Labs- new rule was challenged before the FDA tried to enforce it; Court says that it is ripe because it put drug companies in the position of either complying and never being able to challenge the rule or violating the rule and face punishment and bad publicity

· If it’s a purely legal question, it should be ripe for review

· Decided concurrently with Toilet Goods, which seemed to have similar circumstances, but Court found Toilet Goods was not ripe

· While it was a purely legal question, the difference is that the toilet people weren’t required to do anything differently when the law was passed; also, specific circumstances would have helped the court a lot in determining if the rule was legal

· Ohio Forestry recharacterized this as a three-part test:
· 1. What is the hardship to the plaintiffs?
· 2. Would judicial intervention interfere with further agency action?
· 3. Would courts benefit from further factual development of the issues?
· If an agency passes a rule saying that an industry is no longer required to do something, there can never be enforcement review, so consumers groups can always sue
· The chilling of the public’s use of a law that Congress wanted them to use (like FOIA) may be enough of a hardship
· VI. Agency Structure

· A. Delegations of Legislative Authority

· Sometimes called “delegation doctrine” and sometimes called “non-delegation doctrine”- mean the same thing

· As long as there is some “intelligible principle,” the delegation of legislative authority to an agency is ok

· Things like “in the public interest,” “unfair,” “unreasonable” have all been found to be intelligible principles

· Essentially, nothing is unconstitutional under the delegation doctrine; it’s possible that something could be too broad (i.e. “the President can make all laws”), but not likely

· Idea is that it is not a delegation of legislative authority, agencies are just executing the laws that Congress has passed

· One limit is that an agency can’t create a crime

· Delegation at the state level is different from the federal level

· US Constitution doesn’t say anything about delegation, but some state constitutions do; some take a strict approach to what can be delegated to agencies

· Oregon’s standard is unique- no substantive limitation (like “intelligible principle” doctrine), but procedural limitations (must be adequate safeguards in place to make sure the executive branch doesn’t act arbitrarily and capriciously)

· Anything under the Oregon APA is ok

· Some courts have interpreted Congressional statute to avoid Constitutional issues; some agencies have interpreted statute to avoid Constitutional issues

· Courts can say that something raises a Constitutional question and interpret it to avoid it (avoidance canon)

· B. Legislative Vetoes

· Declared unconstitutional by Chadha- a veto is a legislative act that requires passage by both houses and presentment to the President

· If Secretary of State (as opposed to Congress) could veto Attorney General’s decision, that would be ok because it is an executive act, not a legislative act

· Legislative Review Act was passed as a response to Chadha
· Anytime an agency makes a major rule, it is sent to Congress to review for 60 days, during which time they can introduce legislation to overturn the rule

· If they don’t like the rule, would issue a joint resolution of disapproval, which is passed by both houses and sent to the President 

· Doesn’t really happen because the President is unlikely to overturn one of his own agency’s policies

· Only would ever be used when the presidency turns over to another party within the 60 days

· It would still be ok for Congress to pass a law saying that no major rule will be effective unless approved by Congress (effectively takes away legislative power from agencies, would still go through both houses and the President)

· C. Appointments and Removals

· Constitution says that officers are to be appointed by the President with the advise and consent of the Senate

· This only applies to officers, what is an officer? (Buckley v Valeo)

· Can bring a case in court

· Power of adjudication

· Can engage in rulemaking

· All of these things take legal authority to execute the law (see that the law is faithfully executed), so they must be appointed by the President

· If they only have the power to do things that Congress can do (like investigate and make reports), they aren’t officers

· Inferior officers- appointments clause only applies to principal officers, not inferior officers

· 4 attributes of inferior officers (Morrison):

· 1. Subject to removal by higher officers (that aren’t the President)

· 2. Performs limited duties

· 3. Only acts within a limited jurisdiction

· 4. Temporary and single task

· All of these are just factors, not required elements

· Removals- Constitution doesn’t say anything about the removal of officers, other than impeachment by Congress

· However, the Court has said that this doesn’t mean that whatever Congress provides for in the statute is the law

· Myers- President must be able to remove officers on his own because it is part of his duty to see that the laws are faithfully executed

· Humphrey’s Executor- President has full removal powers with purely executive officers; however, when the officer has quasi-legislative or quasi-judicial functions, Congress can impose reasonable restrictions on the President’s removal powers

· Morrison- limitations on removal are ok even with purely executive officers; the real test is if the limitation on removal interferes with the President’s core functions or aggrandizes the power of one branch at the expense of another

· Doesn’t have to add power to aggrandize one branch, can just take some power away; taking power away from the President aggrandizes the power of Congress even though it doesn’t give it any extra power

· The legislature can never give itself the power to remove officers (except for impeachment)

· VII. Inspections and Searches

· 4th Amendment- searches must be reasonable, based on probably cause; for a search to be reasonable, there has to be a warrant

· A warrant for an administrative search doesn’t have to be based on individualized suspicion and probable cause

· The justification for an administrative warrant is any kind of system that protects against an inspector acting arbitrarily, singling people out

· A reasonable system (like searching one zip code per month) is enough to make a warrant reasonable

· However, the Court even makes exceptions to the warrant requirement for administrative searches:

· Highly regulated industries (underground mines, gun dealers, liquor dealers, hazardous waste facilities, junkyards)

· Seems like a low threshold, but OSHA can’t search all industries without a warrant

· Unlike with criminal cases (where an individual can’t refuse entry to someone with a warrant), agencies usually don’t make forced searches

· With underground mines, if the owner refuses entry, there is a hearing to contest the issue

· With OSHA, if they refuse entry, OSHA seeks contempt sanctions

· EPA has been known to make forced searches

· Usually, an agency will try to make a search without a warrant and the subject will usually comply

· An agency will always be able to get a warrant if they apply for one and, if the owner of a facility forces them to get one, the agency will usually be angry and look for every violation they can find

· If a search is based on complaints that an agency has received, the search has to be related to the subject of the complaint, they can’t inspect the entire facility

· However, just needs to “bear an appropriate relationship” to the complaint received

· If the search is the result of a random system, the affidavit needs to show that the selection system is based on neutral criteria- what the system is and how it led to this person being picked

· Special needs searches- drug testing is allowed as long as there aren’t punitive results and, possibly, if conscientious objectors can choose not to do it

· VIII. Public Access to Agency Process

· A. Freedom of Information Act (FOIA)

· Most states have systems that are similar to FOIA

· Unlike with typical discovery requests, there is no relevancy requirement under FOIA

· The vast majority of FOIA requests come from lawyers and businesses trying to get commercial information

· Three parts to FOIA (APA § 552)

· 1. Publication requirements- agencies have to publish their organization, rules, general interpretive statements, etc. in the Federal Register

· Unless there is adequate notice, a person can’t be adversely affected by a rule that wasn’t published in the Federal Register

· However, courts have rejected claims that a rule should be overturned because of the procedural violation that the agency failed to publish it in the Federal Register

· 2. Indexing requirements- agencies have to index adjudicatory decisions, particular interpretive statements, etc. and make them available for inspection 

· Agencies don’t index all decisions, just ones that will have precedential effect

· 3. Requests for documents- what most people think of when they think of FOIA

· An agency has to answer any request for documents from any person (doesn’t have to be U.S. citizen)

· Only time there has been a categorical denial was a request from a fugitive from justice

· Must give a reason for any denial and an index for any documents that were withheld

· Request must reasonably describe the records that are requested

· Test is whether a person who is familiar with the records of the agency can find the documents with a reasonable effort

· Must be a request for “agency records”

· The record must exist, can’t make them create a record from information they have

· Also, has to be in possession of the agency

· Congress and its branches (GAO, Library of Congress, etc.) aren’t subject to FOIA because they aren’t agencies

· Tax Analysts- two-part test for whether something is an agency record:

· 1. Was it created or obtained by the agency?

· 2. Is it in possession of the agency?

· Possession is not dispositive (Kissinger)- FOIA doesn’t apply if they were created by an entity that is not subject to FOIA

· Bureau of National Affairs- agency records are those that are used by the agency in the conduct of its business; not an agency record if it is only used by the individual who created it

· There is a presumption in favor of disclosure under FOIA, but there are 9 exemptions

· Different Presidents have taken different approaches to what agencies should refuse to disclose- Democratic presidents have said that their DOJ won’t defend agencies if they refuse FOIA requests unless they make a finding that it would be against the public interest (even if it is subject to an exemption)

· 1. Classified information

· All determinations of whether something is classified are made by Executive Orders; this can’t be reviewed by courts under FOIA

· 2. Solely relate to internal personnel rules and practices of an agency

· Very narrow; if it has any external effect, it’s not covered by this exception

· 3. A specific law requires non-disclosure

· 4. Confidential business information

· If disclosure of the information to the agency is mandatory, it is a two-part test:

· 1. Would disclosure impair the government’s ability to obtain the information in the future? OR

· 2. Would disclosure cause competitive harm to the companies

· Only really a one-part test because part one is never applicable

· Companies don’t like this test because, to show that it causes competitive harm, they have to give out the same information that they don’t want to disclose

· If disclosure is voluntary, the court looks at whether the information would ordinarily be available to the public

· Even if the government could require it, if the company turns it over voluntarily, it is subject to this test

· Under these tests it is better for the company to give it over voluntarily because it offers more protection

· 5. Privileged documents that would not be available to someone that is in litigation with the government

· Two types: attorney-client/work product and executive privilege

· Executive privilege: must be pre-decisional and must be advisory; can only be bottom-up recommendations, not top-down directions

· 6. Personal privacy

· Only individuals have a privacy interest, not corporations or businesses

· 7. Law enforcement records

· 8. Financial institution records

· 9. Oil well data

· Reverse FOIA suits

· Sometimes the government will want to release confidential information when it doesn’t have to, but they have to give an effected company notice and an opportunity for them to raise objections

· Chrysler Corp- first reverse FOIA suit

· Exemptions aren’t mandatory bars on disclosure, they only authorize the agency to withhold info if they want to

· However, disclosure could be a violation of Trade Secrets Act

· Criminal act, so they can’t sue under that, but they can sue under § 702 of the APA- adversely affected within the meaning of a relevant statute

· B. Federal Advisory Committee Act (FACA)

· If something is classified as an advisory committee, the public has to be allowed to sit in on meetings and its documents have to be made available

· Also, committee must have a balanced membership

· Although FACA says that an advisory committee is anything “utilized by the President,” the Court has found this to essentially require that it was established by the President

· FACA doesn’t apply to groups that are made up entirely of federal employees

· There are lots of ways around FACA when the President is involved because it raises separation of powers issues; however, FACA also applies to agencies

· Agencies want to get around FACA because it creates a lot of extra hassles

· There are many exceptions, though

· Groups assembled to provide individual advice

· Already established industry groups

· Groups that only exchange facts and information

· EPA has hired a contractor, who assembled an advisory committee, and the DC circuit said that FACA didn’t apply

· C. Government in the Sunshine Act

· Looks a lot like FACA, but applies to “meetings” of “agencies”

· Definition of “agency” is different than what we’ve talked about; only applies to independent, multi-member bodies (like FCC, FTC, etc.)

· Also, applies to any sub-committee that is authorized to act on behalf of the agency

· “Meeting” is only a meeting of a quorum of its members in which they conduct or dispose of official agency business

· Subject to the same exceptions as FACA

· Pre-decisional deliberations are subject to the Act

· In reality, agencies almost never have meetings where they actually deliberate

· Courts have a limited view of what constitutes a meeting

· Because it is so easy to get around, agencies never really have Sunshine meetings

