ADR

I. Types of ADR

a. Multi-door courthouse: can pick different options supplied by court system

b. Private: parties decide

c. Public: court forces it on parties 

d. Arbitration: trial before private expert judge, binding

e. Mediation: assisted negotiation (more common than arb)

f. Negotiation: you against opponent, no middle man, “lets make a deal”

i. can terminate mediations, arbitrations if parties decide to settle

ii. Power imbalances inevitable

g. Mini-trial (uncommon): expert judge hired for complex cases, put best case forward, non-binding, CEO watches, encourages settlement

h. Court annexed alternatives: sometimes privately contracted for, sometimes mandatory 

i. non-binding arbitration required for OR, WA, CA, NV for cases under $50K

ii. Court annexed mediation: sometimes same judge, sometimes diff than judge who will try case (pre-trial conference)

iii. Early neutral evaluations (ENE): neutral trial atty evaluates case, tells parties what he think about strengths/weaknesses

1. neutral sometimes turns into mediator

2. Why useful? Why can’t atty figure out on own that case is a loser?

a. personal involvement in case, performing for client

b. some clients need to be told they can’t win

iv. Private judging (rent-a-judge): retired judge tries case, skip long wait for trial

1. Attys look to judge’s record, ones both sides can agree on are judges in middle, inconsistent rulings please both parties

2. Conventional trial, binding

3. Can have jury, but not usually what parties want

4. JAMS: own private courthouse in Orange County

5. expensive, permits rich to opt into more efficient, possibility higher quality justice system (two tiered system of justice) 

6. Those w/o money have to wait, sometimes years for trial

v. Summary jury trial: Informs adversaries of likely jury outcome

i. Admin Agencies: 

i. adjudicate more cases than courts, make laws

ii. Regulatory negotiation: joint drafting of agency reg by interested parties

iii. Agency convening: agency supplies neutral to initiate dispute resolution process

II. ADR becomes public

a. Private ordering: legal system relies on privately-made norms (Contracts, wills, trusts): private parties structure own transactions 

b. vanishing trial: very few cases make it to trial

i. 2004: 5,500 civil trials in fed courts vs 14,300 in 1984

ii. litigation a public good? 

1. Produces common law

2. guides 3rd parties, but not need public opinion for garden-variety case

c. bargain in the shadow of the law: law influences every negotiation, but negotiation may not need to follow law

d. ADR bandwagon: ADR automatically better than trial? 

i. YES: Winner take all outcomes avoided

1. Better results if executives negotiate than lawyers for complex institutions 

ii. NO: Everyone losses, capitulation to problems of masses,

1. No new CL, needs case law to evolve, weakens rule of law

2. securities: serious problems b/c have had very little litigation

III. ARBITRATION

IV. Characteristics: why superior?
a. Is a trial, adjudication: Arbitrator is privately-selected judge, attys select together

b. Trial occurs in private, not in courthouse

i. Popular for corps, banks, securities brokers, manufacturers of allegedly defective products, doctors, etc. 

c. opinions not generally published, arb ends silently, decisions inscrutable

i. Why? Arbitrators base opinions on factors other than law, not set precedent when using justice/equity/fairness to decide

1. Decision final

2. Corps not want publicity

ii.  EXCEPTIONS:

1. labor

2. international 

3. maritime

4. can pay for opinion, but both parties must agree

d. Informal procedural rules up to discretion of arbitrator: streamlined, minimal discovery, no depositions, document exchanges

e. law is subordinate

i. no one watches (can “cut the baby in half”)

ii. arbitrator can define justice as he likes

iii. sometimes have choice of law clause

f. result generally final, mere errors of law not reviewable

i. court might vacate clear fraud by arbitrator

ii. attach award as against public policy

g. Expertise and lack of jury: one party usually wants to avoid an unpredictable jury

h. Maritime: lex maritime: international trade usage and practice in industry

V. Industrial DP

a. Labor law: most CBC have arb clauses for grievances

i. Arb before someone who knows language of industry

b. Origins of IDP: part of negotiated K, often requires “just cause” to discipline ee 

i. arbitrator may read it into K even if parties not include just cause clause

c. Goddard Space Flight, NASA: Union brings grievance on behalf of worker discharged on guilty plea of cocaine possession

i. Violation of DP: two elements violated (Reinstate ee)

1. Lack of notice: letter of discharge not explain why, not specify charges against him at time of discipline 

2. Deciding official used criminal report w/o sharing it: asymmetric info gap, claimant didn’t have chance to argue case before unbiased party

ii. Arbitrator didn’t have to apply DP considerations: private dispute, no state action 

VI. Interest arbitration

a. Er/ee disputes, union/mgmt disputes

b. Arbitrator looks to comparable situations, focus on interest of each party, solution to advance those interests

VII. Commercial arbitration

a. Business to business originally (intra-industry, construction), now spread to consumers

b. Works best when have relational contracts (long-term, repeat partner diff than 1-time contracts): arb is form of self governance

VIII. International commercial arbitration

a. NY Convention: multi-lateral treaty over 100 signatory nations, converge into judgments

b. need arb: choice of law issues/hometowned issues

c. Arbitrators have power to ignore law: look to custom/usage of trade

d. Usually get written opinion: check on arbitrariness, arbitrators must explain award

i. cite authority that forms CL of international arb

ii. helps if there if subsequence review by court

iii. loser wants to know why lost

e. Amiable compositeur: power to ignore the law, fact-based justice

IX. Securities arb

a. Most brokerages include arb clauses

b. 2003: 7000 disputes settled w/ NASD (National Ass of Securities Dealers, FINRA)

i. says must apply law, but no means to enforce: fairness principles dominate 

ii. 3-person panel: 1 usually industry insider, 2 public arbitrators (no ties to industry)

iii. Pls not like industry rep on panel, claim bias/interfere w/ fair decision

1. Data not support: Pls do slightly better than litigation, but not win as much

c. Can get compensatory, punitives, or “pull it out of sky” damages

d. SEC oversees, but mostly matter of self-regulation 

X. Consumer Arb: outside relational contract

a. If you signed arb clause, you opted out of court system

b. Common w/:

i. Healthcare providers

ii. Insurers in UIM claims

iii. Banks

iv. Securities

v. Product sellers: “Arb in a box”

vi. auto manufacturers (Lemon law arb)

XI. FAA

a. 1920-25: court backlogged, NY makes arb clauses valid/enforceable

b. goal: change existing thinking that courts superior to arb

i. judges as facilitators of disputants’ contractual agreements to decide differences through private arbitral efforts 

ii. keep business vs business disputes out of courts

c. written to apply in federal actions, at first no efforts to apply to state courts

i. Model State Arb Act, 1998, adopted by 35 states almost verbatim: includes FAA provisions, regulates discovery, defines power of courts

d. Arb Fairness Act, 2009

i. §2: “a written agreement to arbitration ‘shall be valid, irrevocable, enforceable, save upon such grounds as exist at law or equity for revocation of any K.’” 

ii. §3: stay orders to stay proceedings until arb concluded (injunctive)

iii. §4: court order to compel arb (injunctive)

iv. §7: arbitrator can issue summons, petition court if witness not answer summons

v. §10: narrow grounds to vacate arb awards: (arb is creature of K, but not completely separate from court system)

1. corruption, fraud, undue means

2. evident partiality or corruption of arbitrator

3. misconduct by which rights of any party prejudiced

4. arbitrator exceeds power, act so imperfectly that definite award not made

vi. §11: modify or correct award w/ evident material miscalculation of figures

XII. Arb preemption and relevance of state arb laws

a. Southland Corp v. Keating (USSC 1984) 

i. Arb clause in 7-11 franchise K in Cal state court, state law says clauses void

ii. FAA applies in state and fed court, state court cannot restrict arb

1. concerns about forum shopping if FAA only applied in fed court

iii. Deciding if state law is preempted:

1. Need leg intent to preempt field 

2. “Involving commerce”

iv. substantive vs procedural: holds is substantive b/c ??? (not answered by court)

v. Stevens (C): wants to see some leg intent to preempt 

vi. O’Conner (D): state procedures not preempted by FRCP: general rule is state control over own procedure, fed law accepts state rules

b. Perry v Thomas (USSC 1987): FAA preempts Cal law that allows workers to ignore arb clauses in cases for wages

i. exceptions in § 2 include state law ways to attack K

c. Bernhardt v. Polygraphic (1956) Vermont allow arb clauses to be revoked

i. State law applies b/c arb substantive (Erie issues)

d. Volt Info Sciences v. Stanford (USSC 1989) dispute over payment

i. Construction industry routinely uses arb, need quick forum b/c always issues

ii. Use Cal procedure: FAA not deal w/ issue, Cal procedure not harm intent of FAA

1. 3rd parties not bound by arb, not want conflicting rulings on common issues of law or fact

2. FAA not force parties to arb if didn’t agreed to: only enforces agreements parties already entered into, enforce Ks according to their terms

3. parties’ intent: FAA not prevent enforcement of agreements to arb under diff rules than those set forth in FAA; parties can say they want state arb law to apply

4. leaves space for innovative state procedure that don’t conflict w/ FAA

e. Allied-Bruce Terminix v. Dobson (USSC 1995) 

i. Termite protection plan w/arb clause; suit in Alabama state court, which refuses to stay to allow arb

1. statute makes written predispute arb agreements invalid/unenforceable

2. FAA nto apply b/c parties contemplated primarily local transaction, not substantially interstate

ii. Reject contemplation of parties: focus on text “involving/effecting commerce” signals congressional intent to fully exercise commerce clause powers

1. state law inconsistent w/ § 2 : state arb law not usually have much effect

iii. O’Conner (C): § 2 reading displaces many state statutes protecting consumers

iv. Thomas (D): still believes FAA not apply to state courts

1. statutory context: sections all discuss fed courts

2. core principles of federalism: do states have authority to regulate Ks?

a. K is state law, rare preempted

b. allow preemption only if absolutely certain Congress intended 

f. Drs Ass v. Casarotto (USSC 1996)

i. Arb clause in pg 9 of franchise K; MT law: clauses unenforceable unless notice typed in underlined cap letters on 1st page of K

1. notice provision: want people to know are entering into arb agreement

ii. Conflicts w/ FAA: 1st page requirement only applies to arb, not all Ks generally

1. arb on equal footing: K cannot be fair under basic K terms but unfair in arb clause

iii. Volt diff? procedural rule there, here applies to enforceability of arb agreement 

iv. Many states require bold, uppercase notice: probably all preempted 

g. Many states require motions to vacate w/i 30 days: FAA silent, not preempted

i. Procedural in nature, passes “obstacle” test: compatible w/ intent/purpose of arb: arb already happened, likely to cause more arb awards to be upheld/unchallenged

h. Mastrobouno v. Shearson Lehman Hutton (USSC 1995) 

i. Form securities K governed by laws of NY (where arbitrators cannot award punitives) and requires arb under FINRA rules: arb panel awards punitives

1. Garrity: allows punitives in court but not arb 

ii. Punitive award stands despite choice of NY law in K

1.  party intent: court believes parties intended punitives to apply

2. choice of law not unequivocal exclusion of punitives

iii. arb clause: NASD procedures broad enough to contemplate punitive remedy

1. ambiguity in agreement that could otherwise allow punitives: interpret in favor of fed policy favoring arb, construe against drafting party

2. NASD rules says can award damages and other relief: doesn’t exclude punitives 

3. Pl probably not know NY had strange rule for arb vs courts

4. substantive principles:choosing NY law not incorp NY procedural laws / special arb rules

i. Volt and Mastrobouno: parties contracting to arb have broad powers to control course of future dispute resolution procedures

i. Privatization of lawmaking

ii. Problematic that we have increased arb clause in short-term relationships when traditionally for entrenched relationships w/ equal bargaining power? 

XIII. Role of Arbitrator and Court

a. Possible decision makers:

i. Arbitrator (sometimes panel of 3): cannot appeal award, only move to vacate 

1. 10(a)(4) FAA: arbitrator cannot exceed his powers

ii. court: arb is opting out of court system, so when should court be involved? 

b. Prima Paint v. Flood & Cocklin (USSC 1967) 

i. Should court or arbitrator decide claim fraud in inducement of K w/ no evidence parties intended to w/h issue from arb?

ii. Courts decide issues w/ making of agreement to arb (i.e. fraud in inducement of arb clause) but not fraud in inducement of K generally

1. § 4 FAA: fed court, save for existence of arb clause, should order arb to proceed if satisfied that making of agreement for arb or failure to comply is not an issue

2. Prima thinks arb clause ok inside otherwise fraudulent K: for arbitrator 

iii. TAKEAWAY:

1. attack just arb clause? To court

2. attack whole K? to arbitrator 

iv. Black (D): arbitrator likely to say K good otherwise would have no work to do

1. not supposed to give arb clauses better/worse treatment than others in K 

2. arbitrators not legal minds

3. § 2 gives court power to void K on state law grounds

c. First Options v. Kaplan (USSC 1995)

i. court or arbitrator have primary authority to decide if party has agreed to arb? 

ii. wholly owned corp signed arb clause but Kaplan couple individually did not

iii. Who get to decide? Look to parties’ intent
1. Kaplans didn’t sign; clear evidence didn’t want to arb

2. arbitrability is for court to decide, unless parties put otherwise in K: not assume agreed to arb arbitrability unless clear/unmistakable evidence

iv.  Courts generally apply ordinary state law principles governing formation of Ks 

d. enforcement of arb clauses against non-signatories:

i. FAA: have to sign it to be valid/enforceable, HOWEVER courts differ

ii. International Paper: Pl buyer bound to arb,  3rd party beneficiary: sought remedies under K containing arb clause and received direct benefit under K

e. Very hard for state arb law to apply

i. backdoor way to get state arb law?  Parties choice of law rules (Volt)

ii. FAA as series of default rules that apply unless parties say otherwise

iii. FAA only applies to interstate arbs: really hard to find an intrastate transaction 

f. Howsam v. Dean Witter Reynolds (USSC 2002)

i. Investment advice, Pls choose arb under NASD rules (has 6 yr SOL)

ii. Issue for arbitrator: not issue of arbitrability 

1. arbitrability: applicable in narrow circums where parties would likely expect court to decide as gateway matter (substantive arbitrability)

iii. not question of arbitrability: not applicable to general circums where parties would likely expect arbitrator would decide gateway matter

1. procedural  questions which grow out of dispute, bear on final disposition 

2. procedural arbitrability, conditions precedent to obligation to arb: allegations of waiver, delay, time limits, notice, estoppel, laches, etc. 

iv. arbitrability judged by expectations of parties, not by clear and unmistakable test. 

g. HYPO: attack agreement to arb as adhesion K: who decides?

i. Seems substantive, deals w/ substantive K principles

ii. Party expectation? Court probably, thus is for courts 

XIV. Judging Consent to arb

a. Hard to avoid agreement to arb

b. American Italian Pasta Co. v. Austin (8th 1990)

i. K to build factory: 1st try to resolve any dispute w/o court’s help, if both agree cannot settle, dispute may be submitted to arbitration under rules of AAA

ii. “May” read to mean “shall”: construed to give either party option to require arb

1. give effect to all provisions, avoid meaningless interpretations

a. D: Austen wrote K, so construe against them

2. both parties consent required to force arb

c. Adhesion K: Held to what you sign, regardless of understanding or if you even read it

i. Adhesion more about unequal bargaining power; not going to get a sympathetic court if both businesses

d. Arb clause in employment K (Prudential v. Lai, 9th 1994): don’t need to arb: need knowing agreement to arb employ disputes before ee deemed to waive comprehensive statutory rights (granted by Congress), remedies and procedural protections

i. USSC not intervene: confusion as to if arb clauses can stand up to title VII claims

e. Consent: typical consent principles require some objective manifestation of assent in order to form K

i. reasonable drafters should know that non-drafters signing standardized agreement do not necessarily consent to all terms

f. Ramirez v. Superior Court (1980)

i. Mother signs form at hospital; didn’t read, thinks needed for treatment, she brings med malp suit (wants jury, law applied)

ii. Cal Arb code: not adhesion if 10-pt red font, rescission w/i 30 days

iii. Remanded: allow very limited attacks if signed agreement in proper form

1. ER patient cannot be expected to read/understand broad arb clause

2. need some DP protections if signing away cons right to jury trial

3. No conclusive presumption of consent just b/c agreement meets state arb requirements 

iv. How effective are these rescission provisions? What if patient not lucid/alive after rescission period?

v. unconscionability available to attack identity of arbitrator 

g. Hill v. Gateway (7th 1997) arb in a box

i. Owners manual contains arb claim; consent is opening box, then not returning w/i proscribed time (30 days)

ii. Efficiency issues: no better way to get terms to buyer for mass shipped products

h. Ingle v. Circuit City (9th 2003)

i. Discrim lawsuit against er; ee signed arb agreement in employment application 

ii. Unconscionability: court decides issue (substantive)

1. procedural: bargaining power of parties 

a. stark inequality of bargaining power : 3 days to consider not matter

b. offered as take it or leave it: no meaningful opportunity to negot

2. substantive: terms of agreement, one-sided when agreement made?

a. not bilateral right: ee can’t force er to arb, only er could force ee

b. 1-yr SOL: deprive ee benefit of continuing violation doctrine

c. class action prohibition: sought immunity from class actions w/o suffering any detriment to own rights

i. c/a has roots in fed/Cal legal systems, judicial efficiency

d. Filing fees/cost shifting: would deter some claims; ee pays own costs no matter what, may even have to pay all costs of arb

e. Remedies: failed to provide all types of relief that would be available under statutes in court

i. Hooters v. Phillips (4th 1999): long-time ee, co later require K to arb for raise/promotion

i. Discovery: requires ee to produce all kinds of things, er not need to give anything 

ii. Hooters selects 2 of 3 arbitrators

iii. Arb program/rule breached duty of good faith by being so one-sided, only possible purpose is to undermine neutrality of proceedings

j. Tips for drafters:

i. Be pro-ee: don’t make K too one-sided, pay all fees

ii. Be happy to arb, avoid courts: don’t write K to discourage all disputes from being brought anywhere

k. Choice of forum inconvenient: can be deterrent to bringing claim 

i. Must be fair forum; customer not reasonably anticipate arb in another state

l. Anderson v. Carlisle: Needs to sign K for arb clause to be effective

i. When can you be stuck w/ arb clause in K you didn’t sign?

1. State K law: 3rd party beneficiary, waiver, estoppel

2. Section 16

3. Scalia ignores text of FAA: allows more parties to participate in arbs (policy favoring arb)

XV. Finality

a. Good from policy stand point to deny appeals?

i. No cons right to appeal

ii. If signed agreement to arb, have opted out of your day in court

b. Dist courts reluctant to interfere w/ arb awards, take narrow role

i. Should have come to court first, I’m not going to fix it for you now 

c. Scope of review for appellate courts of legal issues: 

i. de novo: if defer too much to trial judge, get double dose of discretion, b/c trial judge deferred to arbitrator 

ii. Some circuits apply abuse of discretion standard

d. Revere Cooper v. Overseas Private Investment (DC Cir 1980)

i. R moves to correct (§11) or vacate arb award; not awarded everything it wanted

ii. Contra proferentum: ambiguities in insur Ks resolved in favor of insured 

iii. misapplication of rules of K interpretation not = manifest disregard of law which requires knowing the law, but choosing to ignore it

iv. Cannot pick-and-chose what you like from arb award

e. §10: grounds for vacating arb awards:
i. award procured by corruption, fraud, undue means

1. perjury can be fraud, but not necessarily mean award vacated

ii. misconduct in refusing to postpone hearing, refusing to hear pertinent evidence, misbehavior by which rights of any party have been prejudiced 

1. arbitrator failed to offer party fundamentally fair hearing 

2. rights? Maybe if K to arb had mandate to apply law, otherwise, arb not required to follow law 

3. Rules of Decision for arbitrators to apply:  

a. Customary usage of trade: tight, intraindustry group, select fellow merchant as arbitrator rather than lawyer 

b. do what is just, reasonable, fair

c. choice of law chosen by parties: judicializes rule of decision, lays structure on task of arbitrator  

4. Mandatory arbs? Maybe arb not as appropriate between individuals as it is between sophisticated businessmen 

iii. Mere error of law not ground for vacating:  you transferred decisionmaking authority to arbitrator, who is subject to human frailties. 

iv. Vacate when clear arbitrator exceeded his power

f. Advanced Micro Devices v. Intel (1994)

i. Cross licensing K: arb clause allowed arbitrator to grant any remedy just/equitable w/i scope of agreement, including specific performance, binding and final

ii. Arbitrator awards AMD non-exclusive license in Intel stuff, $ 

1. no record/transcript of arb, only written opinion: court not have much to review to know how arbitrator determined award 

iii. Affirmed: in absence of more specific restrictions in arb agreement, remedy arbitrator fashions does not exceed his powers if it bears a rational relationship to underlying K as interpreted by arbitrator (rationally derived from K)

1. in doubtful cases, award should stand

2. broad discretion, not need to explicitly tie back to K

3. not bound by law, can decide on principles of equity, good conscience 

4. arbitrator are like judges w/ broad power

g. Manifest disregard for the law (Wilko v. Swan) very narrow, law will not necessarily be applied, but option for those w/ legal issue w/ award

i. Error must be obvious, capable of being understood as error by average person qualified to be arbitrator

ii. Relevant law clearly defined, arbitrator consciously chose not to apply it

iii. Some circuits don’t allow this type of challenge b/c not referenced in FAA (i.e. 7th Cir: FAA is exclusive list of reasons to vacate)

1. may be able to get in challenge under 10(a)(4): arbitrator exceeded his powers (i.e. if there is choice of law clause, arbitrator has to follow it)

iv. Corps likes arbs to avoid juries, but want more law: application of law clause 

XVI. Enhanced review 

a. Gateway Tech v. MCI (5th 1995)

i. Inmates call system: arb clause requires good faith negotiations, arb binding except errors of law subject to appeal (anti-compromise, winner take all outcome)

ii. enhanced review Ks ok: can give court extra powers to review arb award (power to parties, dist court should have done de novo review as K mandated)

iii. Punitive award: Vir la applies, which does not allow punitives in K litigation unless there is fid relationship (which there expressly was not here)

b. Arguments against enhanced review 

i. most parties not want to do this: defeats whole idea of arb, expensive

ii. some courts refuse to uphold Ks w/ enhanced review: parties trying to create federal JD

c. Hall Street v. Mattel (USSC 2008) envir clean up, dispute over who pays

i. provisions for expanded review: vacate/modify/correct award if arbitrator finding of facts not supported by substantial evidence or conclusions of law are erroneous

ii. RULE: FAA not support enhanced review

1. §§10 and 11 are exclusive categories to vacate/correct arb award

2. 5 listed grounds, along w/ PP and manifest disregard of the law”

a. if have two CL grounds, how can Souter say is exclusive list? 

b. 9th cir since ruled manifest disregard is not a way to overrule, few others have followed

iii. lost opportunity to make party intent supreme: could have forged privatization of law system w/ FAA only default rules 

XVII. Public Policy Exception

a. Not in text of FAA, imported from K law

b. United Paperworkers Itnl Union v. Misco (USSC 1987)

i. CBA grievance procedure, ee Cooper caught by police w/ pot in car, co fires

ii. Arbitrator reinstates: no just cause b/c co not know of pot offense when fired him

iii. Company argument: against PP to allow drug-using ee to work heavy machines 

iv. Narrow public policy: court’s refusal to enforce arbitrator’s interpretation of K must be derived from explicit, well-defined PP sourced from laws/legal precedents, not from general considerations of supposed public interest

1.  narrow view provides certainty: cannot make up PP out of whole cloth 

2. what would be against pp? see notes 564-65 

c. Seymour v. Blue Cross (10th 1993)

i. Insur through er; Blue Cross amends policy so not cover liver transplants, notifies er/Seymour (claims didn’t get notice, required under Utah law): arb for def

ii. PP involved must be explicitly set forth in statute/case, not general PP

1. general policy favoring arb

2. restrain judiciary in overturning awards based on anything it considers PP at moment; needs to be previously explicit

3. PP not apply if arbitrator could arguably decide what he did

4. all laws based on PP; need to make potentially giant area manageable 

iii. Takeaways:

1. public safety: courts use PP to vacate awards reinstating dangerous ees

2. business parties less successful in using PP despite having good arguments

XVIII. Disputes not subject to arb? 

a. Previously, would not have to arb certain kinds of cases

b. List dwindling: if signed arb clause, likely you agreed to arb any kind of action

c. If parties want to subsequently go to court, needs to put in K: parties often put in what they want to arb to prevent court from saying issue not need to be arbitrated

d. Am Ex v. McMahon (USSC 1987) Securities arbitration

i. SEA/RICO claim sent to arb in accordance w/ terms of arb agreement? 

ii. Why McMahon not want to arb?

1. arbitrators part of security industry, favor businesses

2. at time, would look very noble to a jury to be ratting out inside traders 

3. wants strict reading under laws; chance to appeal if judge not follow law

iii. Both claims go to arb (TC: SEA arb, RICO not):

1. need clear statutory lang that congress intended to make exception to general proposition of policy favoring arb

2. look to 1) text of statute, 2) leg hist, 3) inherent conflict between arb and statute’s underlying purposes, to find contrary congressional command

iv. McMahon’s losing arguments:

1. cannot force ee to waiver compliance w/ Exchange Act

a. rejected: § 27 not impose any duty to comply; 29 requires compliance, but not give any substantive rights 

b. in itnl dispute resolution, these claims already deemed arbitrable

2. agreement effects impermissible waiver of substantive protections of act

a. not forgoing substantive rights, just submitting to arbitral rather than judicial forum

3. waiver of 10(b) rights weakens ability to recover b/c arbitrators will not follow the law

a. arbitral tribunals can have high degree of expertise

b. no reason to assume arbitrators wont follow law

c. although judicial scrutiny is limited, is sufficient to ensure arbitrators comply w/ requirements of statute 

i. really? Dead wrong, courts don’t do much

v. All this policed by SEC oversight authority: commissioner has broad authority to oversee/regulate rules relating to customer disputes, including mandating procedures to adequately protect statutory rights

vi. RICO claims: nothing in statute/leg hist suggests its not arbitrable

1. Overlap between crim/civil penalties not mean civil prong not valid in own right 

2. Complexity not a reason to keep from arb

3. As long as prospective litigant may vindicate statutory c/a in arbitral forum, statute continues to serve its remedial and deterrent function

e. Rodriguez: If sue your broker, MUST go to arb; only get to court on motion to vacate

XIX. Employment arb

a. Alexander v. Garner-Denver (USSC 1974)

i. Pl terminated for poor performance: lost in grievance process (claimed race discrim), Title VII suit in DC; court finds precluded

ii. REVERSED: fed courts have plenary powers (plenary: broad to exclusion of all others) to secure compliance w/ Title VII

1. Title VII often involves injunctive relief; only courts have broad injunctive powers (arbitrators now have these powers too)

2. no prospective waiver: can go to court on these claims despite arb clause 

3. private individual play role in court process of vindicating important congressional policy against discriminatory employment practices

iii. Why arb not good for fed claims:

1. apply law of shop not law of land 

2. fact finding not equivalent of judicial fact-finding b/c not have record, FRCP, rules of evidence, not need to give reasons for award

iv. ees have two options: go to arb or go to court (even if already lost arb)

b. McDonald: lost at arb, ee files same grievance in court (issues of res judiciata) 

i. Pl gets second bite of apple: arb cannot provide adequate sub for judicial proceeding in protecting fed statutory and cons rights

c. Bearentin: FLSA cases too can be brought in fed court despite arb clause 

d. Gilmer v. Interstate/Johnson Lane Corp (USSC 1991)

i. Stockbroker signed K to arb any disputes; brings ADEA claim in DC: must arb

ii. Gilmer must arb, not go to court:

1. courts have power to ensure arbitrators comply w/ statute, applying law

2. NYSE has extensive discovery provisions; counterweight to reduced discovery is arbitrators don’t have to follow rules of evidence; 

3. NYSE rules require awards be in writing (usually very terse, statements of who prevailed, issues litigated, lacks rationales)

e. Gilmer FN2 on §1 (nothing herein shall apply to Ks of employment of seamen, RR ees or any other class of workers engaged in foreign or interstate commerce)

i. CC v. Adams: only applies to transportation workers

ii. why would drafters of FAA want to exclude transport workers?

1. not many unions there to protect rights, consent issues

f. QUESTION FOR ME; I thought main difference was CBA in McMahon, where arb served union, not individual, where in Gilmer there is no union between er and ee in arb?

g. What to make of Gilmer? Courts unsure of when forced to arb

i. Austin v. Owens (4th): required to arb Title VII / ADA claims

ii. Duffield (9th): not need to arb, despite Gilmer

iii. Wright (USSC): Gilmer overruled Gardner-Denver?

iv. Rape arbitration?  Forced to arb b/c signed K

1. Bargaining power? VP of firm – make a difference?

h. Secrecy of procedure, lack of applying law very problematic in this circumstance

i. Lesson for er’s?  Make inclusive list of statutory disputes covered by arb clause 

i. Penn Plaza, 2009: arb clause lists all statutory claim must be decided only in arb, arbitrator must apply law

1. G-D not involve issue of enforceability of an agreement to arb statutory claims; was about preclusion from subsequent action 

2. G-D limited to facts-specific situation, rest said was dicta

3. upholding will of parties (but is really the er’s will right?)

j. Due process protocols: after much criticism, AAA requires minimal standard of DP if they arb your case:

i. Neutral arbitrator, ee has role in choosing

ii. Reasonable discovery

iii. Court-like remedies

iv. Right to counsel

v. Right to written opinion

k. Cole v. Burns Intl Security Services (DC Cir 1997)

i. Security guard forced to sign arb clause of new mgmt co, fired, claims race discrim, ADEA

ii. Arb clause: er could force statutory claims into arb, neutral arb through AAA under AAA rules (not proscribe allocation of arbitrator’s fee responsibilities)

1. most Ks call for 50/50 split

2. Atty fees must be paid by er alone b/c er drafts K, presents it on take-it-or-leave-it (K of adhesion)

3. after this, er usually agrees to pay for whole thing, b/c making ee pay is substantial deterrent to bringing claim in arb 

iii. When working w/ public laws/statutes/values, look to judges to determine issues

iv. Enforces K to arb, but full of interesting anti-arb dicta

v. Judicial review: agreeing to arb, not mean arbitrator wont apply law; judicial review necessarily limited, but enough to ensure arbitrator follows law

1. J.R. under manifest disregard standard needs to be sufficiently rigorous to ensure arbitrators have properly interpreted and applied statutory law

l. Issues w/ arb fees:

i. OR: 50/50 splits are unconscionable per se in employment Ks

ii. $500 filing fee? Not much more than court filing fee, but can petition court for waiver

iii. exposure to prevailing party fee? 

1. Court go both ways, some say exposure to attys fees subject to challenge

2. Er: equality / even-handed treatment; Ee agreed to K

3. Ee: construe K against drafter; PP encouraging bringing of discrim claims

XX. Antitrust

a. Historically not arbitrable: why? American Safety:

i. PP issues too great for arbitrators to handle

ii. private parties have pivotal role in aiding gvt in enforcing antitrust law, encouraged by treble damages

iii. Likely to be adhesion K

iv. Prone to complication, require sophisticated legal/econ analysis

v. Want written opinions to discourage repeat offenders

vi. Need for public judges, accountable to public 

b. Mitsubishi v. Soler (USSC 1985)

i. International anti-trust agreements to arb will be enforced: court goes on to explain why all antitrust cases are arbitrable 

ii. Dismisses all Am Safety arguments: why?

1. issue of foreign relations; need to uphold our agreements w/ foreign companies if we want them to uphold theirs 

a. cannot trade in world markets exclusively on our terms

b. other countries not like our juries, broad rules of discovery

2. look to terms, leg hist, policies underlying claims likely to be arbitrated (McMahon)

c. Patents: Used to not have to arb infringement cases

i. Most expensive/slow form of litigation: patent validity counterclaims

ii. 1982 Patent Act allows arb

1. too important to public to arb? Bad for it to be secretive? 

2. arb award effective only as to parties to arb

iii. mediation of patents much more popular

iv. Copyright: not expressly allow or disallow

d. Franchises: arb very popular

i. Want to avoid court: avoid juries, esp avoid class-actions

ii. Vertical relationships, often long-term, need secret/friendly way to resolve disputes

e. Often in anti-trust cases, there is no K to arb

XXI. Arb procedure

a. Tension between arbitrator expertise and neutrality 

b. arbitrator ethics: impartial, disclose conflicts of interest

c. §10A: awards can be set aside if obtained by corruption, evident partiality, undue means 

d. Commonwealth Coatings v. Continental (USSC 1968)

i. 1 arbitrator previously worked for 1 party on project subject to dispute

1. Arbitrator selected for his expertise: was 3rd arbitrator chosen by other two party-selected arbitrators, thought to be blessed by both sides 

2. construction arb needs expert arbitrators

ii. set aside award: need to disclose conflict, let parties decide before arb if they objected to him being arbitrator 

1. no proof of real bias: enough that there is appearance of bias

a. same thing textually as “evident partiality”?

2. Tumy (judge gets %age of guilty fines): decision should be set aside if there is slightest pecuniary interest of judge

iii. Fortas (d): no claim or suggestion of actual bias, only failure to volunteer info

e. FINRA rules: volunteer any possible conflict/knowledge of parties, witnesses

f. Party-appointed arbitrators: panel of 3, each side picks one, these 2 jointly pick 3rd 

i. Party who appointed arbitrator will talk w/ him before hearing, arbitrator may give party advice

ii. Fair? Everyone already knows about connection when party appointed arbitrator

iii. Ex parte comms during hearing? Tell party how they are doing? 

1. Presumed non-neutral 

2. AAA code of ethics: prohibits discussion of merits

iv. Many states have moved to “appearance of bias”

1. Cal: disclose fam/personal relationships w/ arb party/atty 

g. Selecting the arbitrator

i. Typically, parties exchange lists of 10-15 names, hopefully there is overlap, those become tentative arbitrators

ii. Each party calls arbitrator, gets a feel for him

iii. If cannot reach agreement, FAA allows fed judge to appoint (disfavored by all)

h. Discovery: Not get much, theory of arb is quick and dirty 

i. Up to discretion of arbitrator

ii. Documents will be exchanged

iii. Depos rare: if really want them, put it in K

iv. K can generally ban depos/any type if discovery 

1. except see Cali: statutory right to some discovery 

2. Argument for allowing: right to fundamentally fair hearing

v. Subpoenas: can request court issue subpoena to call witness/produce docs

1. inefficient, easier if arbitrator issued subpoena, but no official tie to court

i. Evidence rules not apply

i. Cases look like bench trials 

ii. Arbitrators tend to let evidence in: court uphold if was fundamentally fair hearing

1. don’t want to be overturned b/c didn’t allow in evidence (§10)

2. no need to filter from confusable jury

j. Don’t get findings of fact or conclusion of law

i. Can K for these, but does not enhance review: arbitrator not bound follow K

ii. Can pay for discursive opinion in advance: can be expensive, may want to limit arbitrator to page count

iii. Can have record if want to pay for it: tape record/transcribed common, video rare

k. Green Tree Financial v. Bazzle (USSC 2003)

i. formerly, agreeing to arb = prohibited from class action: agreement to arb was K between 2 parties, choice not to go to court

ii. Questions:

1. can we arbitrate class action?

2. who decides which matters?

3. what is court’s review power?

4. should USSC take case at all (state interest in K; federalism)?

iii. Greentree: K forbids class action: “resolved by binding arb by 1 arbitrator selected by us w/ consent of you.”

iv. arbitrability of class action is question for arbitrator (gateway, procedural issues) 

v. Stevens (C, D): class action arbs correct as matter of law, petitioner not challenge merit of decision but just decision maker, thus not need to remand

vi. Rehnquist (D): determination is for courts, no need to remand b/c S Carolina SC contravened terms of K, thus preempted by FAA

vii. Thomas (D): continue to believe FAA not apply to state court proceedings 

l. AAA class action arbs:

i. Arbitrator decides in reasoned partial award

ii. Court approval of class certification after arbitrator decides can be class arb

1. claims common to class members

2. typical

3. advanced by representative parties/competent counsel 

4. class issues predominate over individual ones

iii. Certification complicates, makes stakes high, thus typically settle early 

iv. Class must approve settlement

XXII. Waiver of right to arb

a. Belatedly try to arb: some courts will find agreement to arb waived

i. Rule 8(c): lists arb as affirmative defense 

ii. Nothing in FAA about waiver

b. Cabinetree v. Kraftmaid (7th 1995)

i. Pl franchisee; suit in state court, Def removes to DC, trial date set/discovery happened, 10 months later def moves to stay pending arb

ii. Principles

1. review findings that party has waived right to arb for clear error only

2. waiver can be implied and express

3. court not put thumb on scale, not favor arb

4. not need to show would be prejudicial if stay granted (9th cir requires this) 

iii. Waived: 

1. key was when it removed instead of moved for stay: showed intent to resolve dispute through fed court

2. party trying to use both forums, waste of court time: cannot forum shop by switching to arb after starting court proceeding 

3. economic and practical business harm if delayed

c. who should decide waiver? 

i. Arbitrator: parties intended to arb when signed K

ii. Court: 8(c) demands early showing of affirmative defense 

XXIII. International Arbitration 

a. Foreign business partners fear each others court systems, usually opt for arb

b. FAA not apply: how make agreement to arb enforceable?

c. New York Convention: mid-1970, 100+ signatories, each party must be signatory

i. enforcement: court of contracting state may refer parties to arb

1. to enforce, go to place where there are assets to seize/ territory where award is relied upon

2. 1 yr SOL once award set: need to confirm w/i that time

ii. if not like award, go to court to seek nullification: rules of enforcement may be refused if:

1. party unable to present case

2. matters beyond scope of submission to arb, beyond arbitrator powers

3. not arbitrable 

4. recognition/enforcement of award contrary to PP

iii. Vacation under NYC very rare

d. Arb in China: busiest place, CIETAC rules

i. Used to insist Chinese law applied, since removed requirement

ii. Used to insist China seat, removed

e. Scherk v. Alberto-Culver (USSC 1974) US co to buy toiletry cos/TMs from German Co

i. Action under SEC 1934: should court make this arbitrable? Yes: policy reasons

1. predictability, orderliness, certainty: parties to intl arb uncomfortable litigating in other party’s JD

2. forum selection clause controls absent strong showing it should be set aside: agreement to arb before special tribunal is in effect specialized kind of FSC that posits not only situs of suit but also procedure to be used

ii. Douglas (D): statutory rights shouldn’t be focused into arb

1. need US standards of fairness in securities dealings to protect US investors 

f. National Oil Co. v. Libyan Sun Oil Co (1990)

i. Force majuere clause: act of god; Suez Canal issues, state dept says no US citizens in Libya: Arb award for NOC (Libya): filed lawsuit to confirm award

ii. DP process argument: testimony too far off base factually 

1. Violation of public policy

g. Justification: Difference between foreign policies and public policies

i. Libyan sanctions statute puts award on hold anyway, pending State Dept approval 

ii. Typical arb award enforcement

h. Iran Aircraft v. Avco (1992)

i. panel of 3 arbitrators: pre-hearing conference w/o Iranian arbitrator tells Avco to summarize voluminous invoice records; at hearing on merits Iranian  wonders why only has summaries, Avco thought its submissions were sufficient 

1. Tribunal disallowed Avco claims b/c summaries not sufficient

ii. Vacated: Lack of DP, denied opportunity to present case b/c tribunal mislead

1. “final and binding” can still review for consideration of defenses to enforcement under NYC; only means court not look at case de novo

iii. (D): Iranian arbitrator said summary not sufficient, Avco knew this, could have remedied before award, chose not to do so

i. Chromalloy (CAS) v. Egypt (1996)

i. Military procurement K; Egypt cancels, CAS moves for arb; Egyptian law, Cairo seat, final, binding, no appeal: CAS mostly wins (15.8 mil):

1. CAS applies to US court to confirm award

2. Egypt appeals to Egyptian CA seeking nullification, court refuses to enforce b/c arbitrators applied wrong law

ii. NYC says “may”: gives US judge discretion to enforce award, despite what Egypt court did

iii. General sentiment is that this case is wrong: 

1. rule of intl law regarding foreign judgment: enforceable here if procedurally fair (here, judge is ignoring foreign judgment)

2. congress created fed SMJD for claims based on NYC, but not FAA

XXIV. Negotiating and Drafting Dispute Resolution Provisions for Intl Petroleum Ks

a. Nobody wants to discuss potential future disputes, usually last thing that comes up

b. Identify goals/objectives in deal 

i. Agree on overlapping interests quickly

ii. Trade off important issues for those less important

c. Basic drafting principles

i. cannot anticipate all disputes that will occur or which side you will be on

ii. avoid duplicate clauses

iii. harmonize related provisions

d. Choice of law: 

i. just one per K!

ii. both sides want own laws, so may compromise on choice of law diff from home of two parties (i.e. London popular for maritime disputes)

iii. application of law: arbitrator to apply substantial legal rules

1. avoids equity, non-legal awards

2. big businesses not want compromise award 

3. greater chance court sets aside b/c reviews award for application of law

iv. ICC: arbitrator choose specific law if parties do not

e. Language: may need to compromise, include lang of both parties

f. Broad vs narrow clauses

i. broad clause could be difficult to define

1. what would not be covered by “all claims arising out of K”?  torts

2. “arise between the parties”

ii. Advantages of boilerplate clauses: easy, cheap, cases may have already construed 

g. Incorp of arbitral rules

i. Choose only one set of rules

ii. identify rules accurately or completely 

h. Appointing qualifications for arbitrator: don’t expect him to be superhuman! 

i. Seat of arb: very important decision!

i. will typically apply procedural law of this place 

ii. May want to enforce award here: select location where other side has assets

j. Consent to judgment: 

i. “award is final and binding”: still be binding w/o saying this, court can still vacate under FAA grounds even if you do say this

k. Confidentiality

i. Provide for this in K if you want it

ii. Most arb orgs not have rules pertaining to confid

iii. How do you value breach of confid?  

iv. Secrecy is main plus of arb

XXV. Negotiations

a. Phases: 

i. Bargaining: make offers:” Each offer should be principled in law or fact

ii. Closing: got a deal? Understand deal?

iii. Information stage: find out what you need to know and what other side knows that you don’t know

1. ask questions

2. don’t rush 

b. Tips

i. Don’t start w/ $: is most contentious issue

ii. Lack of eye contact bad: want to look at opponent to find out body language  

iii. Be relaxed, observe

iv. Mirror opponent in what they do (i.e. numbers)

v. Blocking techniques to questions you don’t want to answer (i.e. silence)

vi. Competitive (win-lose, stomping) vs cooperative (win-win result)

1. Most self-ID as cooperative 

2. Be provocable when confront w/ uncooperative conduct

vii. Final agreement: Always want to be the one to draft it

1. Protect client particular interests

2. Conflicts tend to be resolved in favor of proffered lang

c. Negotiation #1 (See post-neg evaluation checklist)

i. ethics:

1. no material misstatements of fact: can puff, can lie about $ 

2. assume full authority from client, but you are not client

ii. Why the range in prices?

1. Some had high aspirational value of art’s worth

2. Seller key fact: condition of painting 

3. Seller determine who real buyer is: value up when there is definite buyer 

4. Other painting prices: how to distinguish?

a. seller: sold at auction, house gets %age

b. buyer: condition different

d. Journals: negotiation preparation form (pg 83)


i. Find your bottom line, discover other side’s

ii. Target point: best result achievable

iii. Know factual / legal leverage, what you want to exploit 

1. bargain in shadow of law: good to have in your favor if no settlement 

iv. estimate opponents factual/legal leverage 

v. planned opening position 

e. Should DP rights apply to negotiations?

i. No:

1. defeats purpose of negotiations: settlement is about not following the rules

2. added expense 

3. who would measure / apply?

ii. Yes: fairness, good faith and fair dealing 

XXVI. The Preparation stage (pg 72)

a. Client prep: 

i. Client tells you what he thinks he want based on what he thinks lawyer does

ii. Ask questions, make client justify why he thinks he deserves what he wants

1. Separate needs:

a. essential

b. important

c. desirable 

iii. prep client on procedural steps, explain negotiations not a trial, mediator not a judge, is only assisted negotiation 

b. determining probability of success 

i. how know if you have a good case?

1. look to law in general, cases 

2. know your facts

ii. P value: difficult to determine

1. for strong case: 1 x expected damages

2. Could go either way: .5 x expected damages

iii. mitigate usual thinking that your case is stronger than it is:

1. Be reasonable in what you tell client

2. Prepare client for lower #

c. Have high aspirational values: gets you a lot for your time, represent client zealously

i. Guess how opponent will behave, his first offer

ii. If opponents first offer is way higher than you expected, reset your aspirational value even higher (raise your objective) 

d. Making first offer:

i. Disadvantage: Person who makes first offer sets midpoint, unless can get opponent to w/d offer, get consecutive offers 

ii. Advantage: gage opponent response 

iii. May need mediator if neither willing to make first offer 

iv. Offer tree: may be good to diagram one

e. Anchoring/bracketing: know what you want, make sure # is in middle between opponents first offer and your first counteroffer 

i. Zero-sum game: if someone wins more, someone else loses more 

ii. Most common, but sometimes can add non-monetary items

1. terminated ee gets job back

2. Apology

iii. Don’t want to make first offer if you intend to bracket 

f. Principled first offer: reasonable, rationale, grounded on facts and law

i. If number too high/low and cannot justify, opponent won’t take you seriously

XXVII. The information stage

a. Most important part of negotiation

b. Be patient, take your time

c. Be an active listener, smile/head nod to show listening, trying to understand

d. Limit notetaking

i. want to look at opponent, hear that they are saying, not miss nonverbal cues

ii. will remember more if not take notes  

e. Zone of agreement: where settlement ranges overlap

i. reveal some info on what it would take to settle

XXVIII. The closing stage (pg 131)

a. Nibble: try to get a little more/less from opponent 

b. slow down bargaining: people tend to get where they want to be and then quit 

c. Search for uncovered alternatives: win-win

i. Prob cannot do in zero-sum games

ii. Common in ee K w/ improper dismissal: does ee want job back? 

d. If mediator here, will facilitate this process 

XXIX. EXAMPLE: Doe v. Palsgraph

a. Video #1: Harassment suit by student against prof 

i. He made concession w/o immediately getting something back: what does his client want? 

ii. Start w/ easy issues, avoid as long as possible talking about $  

1. Opponent response to first offer: that’s impossible 

2. She got on roll getting stuff, he was too late putting his foot down about $ 

iii. She dropped fast when he counteroffered: How did she principle argument?

1. final agreement need not be principled: no one reviews settlement 

2. Always review terms yourself once drafted: can phrase how you want

b. Video #2

i. She asked multi-faceted ?: he answered only part of question, she not follow up

ii. He starts right at Complaint prayer of 250K; she counters w/ 2K; he drops to 10k

iii. He didn’t know how to value clients claim in dollar amounts 

iv. Too agreeable w/ framing by defendant (D said non-monetary concessions made her whole, he didn’t dispute properly)

c. Could client not sign agreement/fire lawyer? Yes in some states, others treat as agent

XXX. Techniques/games

a. Numerically superior bargaining team

i. Intimidation 

ii. Others there to view verbal leaks/nonverbal messages, although you also give away more of same

iii. Can make discussion unfocused, mixed signals 

b. Use of asymmetrical time pressure 

i. W/h info about time constraints

ii. Be flexible w/ your needed end time of negotiations 

c. Extreme initial demands, high aspirational values

i. If confronted w/ outrageous offer:

1. do nothing, laugh

2. treat as non-offer

3. try to get consecutive offer

4. make extreme offer yourself in response 

5. articulate reasonable offer yourself to embarrass opponent 

d. Boulwarism: Best-offer-first package: “this is my only and last offer”

i. Willing to walk away if other side doesn’t accept

ii. Need to know your opponent

iii. Opponent must trust/respect you: prior experience

iv. offer needs to be realistic 

v. Some reject simply b/c not follow ritual of negotiations 

vi. Can look arrogant 

e. Settlement brochure: written offer detailing factual/legal bases for claims asserted

i. Must be reasonable, grounded offer

ii. Not always good for first offer

f. Multiple/equal value offers: Bundle diff aspects of claim valuing diff concerns differently

g. Client authority: Must have it: rude/ineffective to show up w/o authority

h. Nibble: have a deal, then you renege to try to get a little more at end

i. Can break deal; or

ii. Can make other party concede who is already committed to settlement

i. Decreasing offers, limited time demands

i. Proposer will expend time/$ preparing for trial if initial terms not accepted

ii. Need to have power, follow through on intentions 

j. false demands: if one side really wants something, other side should demand it, then give it up for large concession from other side

i. risk that you may end up getting unwanted bargaining chip

k. bracketing:

l. disingenuous consecutive concessions: seem to make consecutive concessions to create feelings of guilt/obligation in adversaries

i. makes you look magnanimous, or alternatively foolish 

ii. suggests you are nearing your bottom line

m. good (reasonable) cop bad (negative) cop: opponent appeases openly critical participant

n. weakening opponent’s perceived position of strength

i. strength determined by perception of interaction, rather than actual circums

ii. more power if have good non settlement alternatives

o. telephone negotiations

i. good when have jerky opponent; reduces his ability to influence you, not feel as threatened, easier to cut off conversation w/ half-truth (got a client waiting)

ii. hang u phone? Will just make them harder to work w/, unprofessional 

iii. missing eye-to-eye contact, personal observation of body lang

iv. superior to email: 

1. phone allows hearing voice inflections / avoids misunderstandings

2. set in stone if on email; discoverable 

p. negotiation w/ gvt agencies: hard to do

i. gvt gets cost free rep, endless resources, endless time

ii. diff value systems

iii. power, favorable laws, prosecutorial discretion: gvt assume better than average likelihood of prevailing

iv. some gvt lawyers lack authority, gvt hierarchy/hard to know who is boss in charge 

XXXI. Negot ethics: Misreps in bargaining (181-184)

a. Not allowed to overtly misrep info (except $)

b. Estimates of price/value not statements of material fact, not misreps

i. Subjective, diff value systems

ii. usually safe in puffing any numerical values

iii. advocate lying in negot rarely results in bar reprimand: everyone does it, bar has more important things, concealing bottom line is tolerated /standard practice

iv. still have rep at stake: not want to be known in legal community as untrustworthy 

c.  non-disclosure of info: when have duty to disclose?

i. If know client dead, cannot negot like client still alive (future earnings)

ii. No ethical duty to volunteer new medical info (court-ordered physical) 

iii. OR: permits atty disclosure: duty to rep zealously, but can disclose key medical facts, not be guilty of malpractice (express permission but no mandate to disclose) 

d. Partial disclosure: telling half the truth 

i. Duty to correct erroneous fact? Usually not if misunderstandings generate by carelessness of opposing counsel 

ii. Partial answers may mislead opposing counsel as effectively as direct misrep

1. trouble to not disclose key facts

2. expressly answer ? asked: you’re safe, but if there’s more to answer? 

3. ethically better to not answer at all instead of answer only partially trustfully: however, not effective negot 

XXXII. Unconscionable tactics

a. Harassment, tactics used to harass

b. If mistakenly get confid info, shouldn’t review, notify immediately, follow return instructions

c. Threat of criminal charges w/ no intent to follow through

i. Cannot trade foregoing crim procedure/testimony for payment

ii. Shouldn’t make idol threat you cannot fulfill

d. Conflicts of interest (rarely comes up)

XXXIII. MEDIATION

XXXIV. Characteristics

a. Facilitated negot

b. Party self-determination: parties in control of outcome, not mediator

c. Mediator must be neutral: difficult, usually like one side better

d. Privacy, confid

e. Law subservient, just like in regular negot

f. Empowerment/recognition of parties: each side’s ability to understand position of other 

XXXV. Video: complex business mediation

a. Nonverbal signs: head shaking

b. Joint session goals:

i. Mediator estabs self as neutral helper, confid protections

ii. Impress mediator

iii. Client express pentup anger, tell his side of story for other to hear position/arguments 

iv. get to see star witnesses, draw out clients

c. Bifurcated caucus sessions:

i. Mediator estab neutrality, confid, asks client for his side of story/goals

ii. ask questions  to determine goals / prime interests

iii. bring client back to reality/show weaknesses through gentle questioning (instead of expressing opinion overtly)

iv. look for non legal, non-monetary resolution: try to rebuild relationship even though both parties claim to not want to continue in business 

v. outline non-settlement opinions, cost of going to court/likelihood of success

vi. using confid info to propose offer as if from mediator, not other party 

1. mediator as conduit of info, need to tell mediator what you really want

2. noisy mediation: non-express leaking of info from one side to other

XXXVI. Mediation Styles

a. sophisticated parties should be able to choose mediator who fits their style

b. Mediation grid: 

i. Evaluative: better bearer of bad news, discouraged in contemp. mediation theory 

ii. noisy mediation: mediator is conveyor belt of info

1. Mediator asks questions of A, retransmits info in form of question to B 

iii. seeking common goals/common interests

iv. problem? could be breach of confid if anyone finds out

1. unethical? Malp suit? Too much leakage can signal to one party what other party has said

2. is this what parties want? Usually 

v. Facilitative: asking questions, opening communication 

vi. transformative: seeking empowerment and recognition: empower weaker party so stronger party will recognize his strength

1. popular in divorce mediation

2. need a relationship

3. law not important

4. focus not on settlement, but in teaching parties to negot for themselves 

5. outcomes more durable if crafted by parties themselves 

c. Sternlight: Dose of reality: attorney/client is over-optimistic about case

i. Careful or could become evaluative mediator, muscle mediation: undermines neutrality, doesn’t let parties decide for selves 

ii. some parties want evaluation, but academically frowned upon

iii. academics prefer facilitating, procedural mediation (ask questions, take no position, preserve neutrality/party power, transform parties into negotiating gurus)

d. should mediator intervene if one party getting creamed? 

i. caucus w/ weaker party: how do you feel about how you are doing w/ process?

ii. asked closed questions 

e. reactive devaluation: devalue offer made by opponents

i. emotional instead of rational response

ii. ask party about likely outcome of non-settlement options

iii. how can mediation prevent this? 

1. have mediator present offer as their own 

2. if offer out of ballpark, ask party to explain offer, how constructed 

XXXVII. Mediation phases

a. Preliminary 

i. Select mediator

ii. Prehearing conferences w/ mediator: usually just w/ attys, email/phone (more candid than email), any form that all can participate: what trying to accomplish? 

1. Check for conflicts of interest

2. See how parties likely to interact, if opening should be joint/separate 

3. Briefs: summarize strengths/weaknesses of case, important documents involved: can be private or openly shared 

a. Include prior negot history 

b. Usually due a few days before mediation: 

i. Tip: turn in everything early: get story in first, looks like a straight shooter

4. logistics: where, when, who present (client needs authority to settle)

5. prelim mediator-party contact: ex parte contact a problem?

a. mediator not a judge so most not see as problem, some use to get picture of case (tell all will be doing this)

b. Shouldn’t effect outcome of case

iii. mediator preparation: read briefs, review law

b. Opening 

i. Mediator goals: 

1. explain process, confirm authority over process, set up as neutral/not judge 

a. may not be authority figure for transformative, broad facilitative 

2. logistics: set up times for breaks, lunch

3. ensure confidentiality: RULE 408: statements made during mediation inadmissible in court

a. Protects mediator from being called as witness at trial

b. Not exempt crim matters (i.e. must report child abuse allegations) 

4. create trust, get words flowing

5. environment of respect / finding creative solutions / hope / safety 

ii. Party goals: sell your case in way other party hasn’t heard before

1. clients get to talk directly, hear strong argument of other side

2. size up mediator, opposing client (client make a good witness at trial?)

iii. Joint session or private caucus?

1. Friedman: resolving conflict through understanding 

a. Never caucuses: building trust through transparency

2. California style: start all together, expound case, everyone gets mad while venting (mediation can go immediately south); continue session in cuscus

c. Negotiation 

i. Early stage

1. ask open ended questions: tell me what happened, your side of story 

a. 80% asking questions – 20% talking 

2. take notes: shows client you are actively listening, builds trust 

3. let parties dance: parties typically dictate pace 

4. Complaint 500K, P asks mediator if 490K is ok 1st offer: response?

a. Ask client to principle offer, how created

b. Expose weaknesses 

c. Role reversal: how do you think other side will respond to this offer?  What do you think they will offer in return? How will you in turn respond to that offer? 

5. Axelrod Co-operative games

a. y = co-operative move, x = competitive

b. P – y, D – y, P – y, D – y

i. Why D so cooperative? 

c. P – x, D – x, P – y, D – x

d. P – x, D – y, P – x, D – y

i. Evaluative mediators allow, getting closer to settlement

ii. Facilitative allow, not want to interfere

iii. Transformative intervene to prevent disempowerment 

e. P – y, D – y, P – y, D – x

ii. mid-stage 

iii. late stage

1. 20-80

2. no notes

3. breaking impasse

a. best day graph: good w/ rookie clients, have them fill out best day, good day, bad day, then arrive at today

b. If, then: if you bid A, then I’ll bid B

i. Can get complicated, atty always wants to get as much as possible 

c. Apology 

4. more coaching

d. non-monetary options

e. closing 

XXXVIII. Enforcement of mediated agreements

a. When becomes issue?

i. One party contends there is no agreement

ii. One party claims only signed informal written doc

b. Kaiser v. Doe 

i. Notes on mediation style:

1. Parties kept apart entire time: Sexual harassment case, emotional, not want to see each other 

2. Mediator lunch w/ counsel only: could destroy some trust w/ clients, may feel left out, worried atty talking w/ mediator/other atty behind her back 

ii. Clients leave, attys write bullets of agreement, all sign: she later wants to renege

1. TC: no settlement b/c not signed: Essence of mediation is party control

iii. Uphold settlement: behavior of parties indicated apparent authority of atty to make settlement: policy of encouraging settlement

1. majority view, but some courts require writing: tension w/ general K law? 

iv. what happened to confidentiality?  Facts of the mediation are in case, so it seems the parties agreed to waive confid  

v. arb clause, yet they are in court? 

XXXIX. Common errors in mediation advocacy
a. Wrong client in room

b. Wrong lawyer in room: transaction lawyers better mediation counsel: more problem-solving, cooperative rather than competitive, do rather than strategize

c. Wrong mediator in room

d. Wrong case

e. Omitting client prep

f. Not letting client open for herself

i. Puts human face on fact situation, estab credibility in he said/she said cases

ii. Fear emotional, inarticulate clients

iii. In biz cases, parties good at enunciating viewpoints, not tied up w/ emotions

g. Addressing mediator instead of other side: need other party to agree, mediator not making final decision

h. Making lawyer center of process: client needs to be central, has ultimate authority on settlement, party power

i. Failure to use advocacy tools effectively

j. Timing mistakes: Avoid spending too much time on discovery before hand

k. Failure to listen to other side

l. Failure to ID perceptions/motivations

m. Hurting humiliating, threatening or commanding

n. Backwards step (in offers)

o. Too many people

p. Failure to truly close: get final agreements in writing, signed by all before leaving room
XL. Confidentiality 

a. FRE 408: settlement offers, conduct/statements made during mediation inadmissible in court, cannot call mediator as witness 

i. How powerful is this?  Total confid?  No

ii. Criminal conduct must be disclosed: spousal / child abuse common

b. Towers v. LA County Waterworks: enforce K to make settlement negotiations confide, despite party wishes

i. encourage parties to mediate, helps to enforce Ks of confid

ii. good for K law: if you sign K, you are held to it

c. Note 2: parents had rabbi mediation, effort to call rabbi as witness in subsequent case

i. Court upheld deal to keep statements confide (deal less formal than Towers K)

XLI. Ethical and professionalism issues in mediation

a. Professional standards to govern mediator conduct 

b. “professionalism” normally not constrained by legal standards

i. minority of states require licensing

ii. majority do not license

1. party autonomy to hire who they want

2. want lots of mediators available to parties 

iii. most just standards, not law

XLII. Divorce Mediation

a. Most common kind of mediation

i. More than ½ divorce cases filed end up in mediation

ii. Often court mandated, not voluntary: can it be real mediation if court requires it?

b. Norton Mediation example

i. One party represented by counsel, other not, mediator continues

1. should mediator have stopped proceedings?

2. should have explained situation to unrep party, guidance on risks 

ii. 20 minutes to summarize mediation process, including right to consult atty

1. too long, causes confusion

2. get to party openings! 

iii. Summary of own positions, beginning w/ unrep party

1. in PI case, start w/ Pl

2. better to start w/ weaker party in divorce case

iv. Wife’s atty interrupts wife as she is telling story, mediator allows

1. issues w/ coaching

2. mediator should have moved back to client so to empower party 

a. mediator giving up on plan to let client’s open

b. atty broke non-interruption rule mediator set out 

v. banter between parties, mediator interprets and decides to caucus 

1. mediator hasn’t yet acknowledged anything parties said

2. abrupt end to opening 

3. lost opportunity to estab trust w/ parties

vi. caucuses first w/ Sarah

1. Starts by asking questions any other assets not disclosed?

2. Mediator shifts topics w/o acknowledging what previously said

3. too fast, not developing subtopics

vii. What can I offer husband?

1. atty jumps in

2. mediator doesn’t question offer, doesn’t ask how it was principled 

viii. caucus w/ husband starts by detailing wife’s offer

1. learn 1st, offer 2nd: ask husband’s side of story, then present wife offer  

c. Bennett v. Bennett: Parties reach agreement, wife refuses to sign, husband wants to force 

i. Party cannot be forced to sign mediated K

1. Statute required agreement be in writing, signed by both parties

2. party consent/willingness to be bound by terms of agreement is paramount to mediation process 

d. Marriage of Ames (TX): uphold agreement signed by both parties, even though husband sought to withdraw his consent 5 days later

i. Parties must adhere to their K

ii. Cannot unilaterally repudiate agreement

1. some courts allow repudiation by one party

e. McLaughlin (Cal): county violated DP if required mediation report but disallowed cross-exam of mediator

i. Confid issues when mediation has to write report

f. Mediator likely to blame one party: good guys/bad guys revealed to court
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