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· I. Personal Jurisdiction

· Jurisdiction=Power- for a court to hear a case they must have

· Personal jurisdiction

· Subject matter jurisdiction

· Venue must be proper, and

· D must have sufficient notice

· If more than one court meets all of the requirements, plaintiff decides where it is brought

· PJ Inquiry

· Is the D a citizen of the state?

· If so, obtain PJ through personal service of process on the defendant, either within the state or outside the state

· If not, has the D consented to PJ?

· Explicitly

· By waiving the right to contest PJ

· By failing to contest it in a timely manner (FRCP 12(b)(2)+12(g)+12(h))

· By contract

· Forum selection clauses are valid if they are done for reasonable purposes (Carnival Cruise)

· Implicitly

· Statute names the Secretary of State as the agent for service of process for any corporation doing business in the state

· Statute requires directors and officers of firms incorporated in the state to consent to PJ

· If not, is there specific jurisdiction through the minimum contacts test? International Shoe
· Test measures when it is fair to assert PJ over an absent, unwilling D

· Power prong

· Are there minimum contacts between the D and the forum state? Is JD foreseeable?

· Continuous and systematic contacts within a state lean towards personal JD

· With single or isolated contacts, could still have PJ if contacts have a relationship with the claim

· Did D purposefully avail itself of the benefits and protections of the forum’s laws?

· Voluntariness and predictability (Burger King)

· Did D purposefully direct activities to that state such that it could foresee that placing its products in the stream of commerce would subject it to suit in the forum state?

· Look for actions like advertising, marketing, advice to state’s customers, products designed specifically for states

· Fairness prong

· Is it reasonable to hale the D into court in the forum state?

· Balance the interests:

· Burden on D

· Interest of forum state in providing a forum for redress for its residents

· Plaintiff’s interest in obtaining relief

· Interest in efficient dispute resolution

· Interest in fundamental substantive social policies

· Look at Hanson, World-wide Volkswagen, Asahi (reasonableness), and Burger King (sliding scale between power and fairness tests) 

· Hanson- no PJ in Florida because client of Delaware bank moved there, no action by bank in FL

· WWV- no PJ, like Hanson unilateral activity of 3rd party does not mean purposeful availment

· Stream of commerce ends when purchaser buys a product

· Emphasizes predictability for D- must be able to foresee JD and prepare for a lawsuit (buy insurance, predict liability costs, pass it on to customer)

· Asahi- no PJ, emphasizes fairness prong, although there are minimum contacts, there is a large burden on forcing foreign D to travel and pay a lot of money for suit in a foreign legal system

· Burger King- yes PJ, few contacts, never been to state, but reached out beyond Michigan to do business in Florida; reasonable and predictable that he might be subject to suit in FL

· Does the cause of action arise out of the D’s contacts with the forum state?

· If strong relationship and strong contacts- Yes PJ

· If weak relationship and weak contacts- No PJ

· It’s tougher when there are strong contacts and weak relationship or weak contacts and strong relationship

· Or is there general jurisdiction over the D?

· If no relationship between cause of action and D’s contacts, look for this

· Are there sufficient “continuous and systematic contacts” between the D and the forum state?

· Principal place of business

· State of incorporation

· Other contacts?

· Or, is the JD by necessity- only one possible forum? (Perkins)

· If there are sufficient continuous contacts with the state, you may have general JD even when contacts aren’t related to cause of action

· Type of defendant- Is there PJ?

· 1. Ds who are domiciled in state? Yes- general JD

· 2. Ds tagged while passing through state? Yes (Burnham)

· 3. Out-of-state Ds willing to accept PJ (consent or waiver) (in personam)? Yes (can be served out of state)

· 4. Unwilling out-of-state Ds, and no property in state that was attached before suit (in personam suit)? Apply minimum contacts test (International Shoe)

· 5. Unwilling out-of-state Ds with property in state, attached before suit (quasi in rem suit)? Apply minimum contacts test (Shaffer); probably not, but maybe if it is real property permanently situated in state

· 6. D is the in-state property (in rem suit)? Yes (that one contact is enough because it is so closely related to suit)

· Look for: someone being sued away from home, details about contacts, absent corporations, retailers or components manufacturers

· Notice (Mullane)

· Notice must be “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections”

· What’s reasonable?

· Rule 4

· Steps likely to attract D’s attention (attaching property, etc.)

· Publication may be ok if there’s effective representation by others

· II. Venue/Forum non conveniens

· Venue needs to be examined separately in every case, just like PJ, SMJ, and notice

· Like PJ, partly concerns fairness and convenience to D, so it’s waivable under Rule 12

· PJ is constitutional, venue is statutory

· Venue: 28 USC §1391

· (a)- venue for diversity cases

· (b)- venue for federal question cases: suits not founded solely on diversity

· (c)- where corporation resides

· (d)- aliens

· Where is venue proper?

· If more than one judicial district has SMJ and PJ over Ds, which may hear the case under venue rules? Depends on:

· 1. Where the defendant(s) reside(s),

· 2. Where the events leading to the suit took place, or

· 3. If the first 2 don’t apply, where there is PJ over one of the Ds

· Transfer of venue and Foum non conveniens

· Transfer of venue §1404:

· If venue is ok in original court, but there is a better place, court can transfer

· “for the convenience of the parties and witnesses, in the interest of justice”

· FNC used when venue statutes can’t be used (primarily when proper place for case is a foreign country, so court has no power to “transfer” there)

· Weighing of private and public interests shows that the other forum is more appropriate- case is dismissed

· Public concerns- access to proof/evidence, availability of process, view of premises, practical problems (costs, etc.)

· Private concerns- court docket congestion, local interest in local resolution, applying foreign law/other conflict problems, unfairness to jurors of unrelated case

· III. Subject Matter Jurisdiction & Removal/Remand

· Plaintiff gets first choice whether to file in state or federal court; if they file in state court and D doesn’t like it, D can try to remove to federal court; can’t move case from federal to state court, though

· 4 ways to get SMJ in federal court:

· 1. Federal question JD under §1331

· “Arising under” JD

· §1331 gives Article III courts (federal) general JD over claims arising under:

· US Constitution

· Federal statutes

· Treaties

· Two tests: JD if either is met

· 1. Creation test: is claim created by federal law?

· 2. Essential Federal Ingredient Test: state cause of action that turns on a substantial issue of federal law- more than just “involves” federal law

· Well-pleaded complaint rule

· Federal question must be part of plaintiff’s statement of her own cause of action (Mottley)

· What are the essential elements of plaintiff’s complaint?

· Don’t anticipate defenses or counterclaims

· Look for someone going to court without the benefit of a clear-cut federal statute

· Supplemental JD and removal are avenues to analyze SMJ

· 2. Diversity JD under §1332

· Diversity and citizenship

· What’s diversity?

· Complete diversity: all plaintiffs must be diverse from all defendants

· With a corporation, if either the state of incorporation or principle place of business is same as plaintiff’s state, there’s no diversity

· With partnerships, look at citizens of each individual, not where office is; no diversity if any partner is from same sate as plaintiff

· Limited by categories in 1332(a)(1)-(4) and Saadeh- pay attention to alienage

· Foreign defendants are considered citizens of a state if it is to defeat federal JD, but not when it is used to establish it

· No SMJ for suits between two foreign nationals, even if there is a US citizen on one side

· What’s citizenship?

· Citizenship- citizen of the US + domiciled in state (Redner)

· Domicile- residence + intent to remain indefinitely (Hawkins)

· Amount in controversy

· $75,000+, measured when suit is filed

· Unless it appears on the face of the pleadings (based on the allegations and prayer for relief) that, to a legal certainty, the claims are less than $75,000

· Aggregating claims

· A plaintiff can aggregate amounts from unrelated claims

· Multiple plaintiffs with a common undivided interest and single title or right can aggregate amounts

· But two plaintiffs cannot aggregate amounts from separate and distinct claims

· If one plaintiff meets the amount in controversy, a second plaintiff who doesn’t can invoke supplemental JD if the claims are related

· 3. Supplemental JD under §1367

· A federal district court with original SMJ over at least one claim may have discretion to hear a closely-related state-law claim without an independent basis for JD

· State-law claims must form part of the same case or controversy as federal claims- must have same “nucleus of operative fact”: same facts, if proven, would prove various claims

· If federal basis is diversity, make sure plaintiff joinder doesn’t destroy diversity

· Even though 1367(a)&(b) are satisfied, a court may decline to exercise its discretion to extend supplemental JD over a claim if:

· The claim raises a novel or complex issue of state law,

· The claim substantially predominates over the claim or claims over which the district court has original JD,

· The district court has dismissed all claims over which it has original JD, or

· In exceptional circumstances, there are other compelling reasons for declining JD

· 4. Removal under §1441-47

· Allows D to remove a case to federal court so long as it could have originally been brought in federal court

· Removal inquiry 28USC §1441-47

· 1. Is there SMJ under federal question or diversity?

· If federal question (or federal question and diversity), skip to #3

· 2. If diversity only, does home-state D rule apply? Under 1441(b), is any D a citizen of the state where P filed the case

· If so, no removal

· If not, go to #3

· 3. If P filed non-diverse state law claims, is supplemental JD satisfied so that the whole case could have been brought?

· If so, removal is ok

· If not, go to #4

· 4. Does the case include a federal question claim? 

· If so, 1441(c) may allow removal in the district court’s discretion. 

· If not, no removal

· Relating PJ to SMJ

· For a court to have power to enter a binding judgment, it needs personal and, if the case is in federal court, subject matter jurisdiction

· The two requirements flow from different parts of the Constitution

· PJ- due process clause

· SMJ- Article III

· And address different concerns

· Relationship of state to defendant and to claim (PJ)

· Boundaries of federal judicial power (SMJ)

· And are addressed in different portions of Rule 12

· Rule 12(b)(1) (federal SMJ)

· Rule 12(b)(2) (PJ)

· A Taxonomy of Federal JD

· Exclusive JD/Concurrent JD

· Assuming a case lies within original federal JD, can a state also hear it, or can only a federal court hear it?

· Original JD/Appellate JD

· Assuming there’s a question federal courts can hear, do they hear it at trial, or only on appeal?

· Look for state claims that would otherwise qualify for federal court, as part of main claim by plaintiff, or claims brought in by defendants, third parties, or in response to same

· Look for either a technical removal problem, or a removal that really raises a SMJ problem

· IV. Choice of Law/Erie Doctrine

· Step 1: Is there an Erie conflict?

· Do the state and federal rules conflict (such that they can’t both govern the issue in the case)?

· If not, no Erie conflict

· If conflict, is it a clearly substantive issue?

· If so, follow state law

· A rule is considered substantive if it will significantly affect the outcome of the case

· If a claim is barred in state court, it must be barred in federal court also

· If it’s arguably procedural, go to step 2

· Step 2: What’s the source of the rule?

· Federal statute

· Supremacy Clause- apply federal law

· Federal Rule

· Hanna 2
· Is there a Federal Rule on point?

· If so, is it consistent with the Rules Enabling Act? Is it a permissible procedural rule, or does it impermissibly “abridge, enlarge, or modify any substantive right”?

· Is it consistent with Article III of the Constitution?

· If so, apply the federal rule even if it’s in conflict with a state rule

· Basically, if there is a FRCP on point, it is followed

· Federal practice?

· Hanna 1
· Was use of federal rule rather than state rule outcome-determinative at time of filing of the complaint?

· How to decide this: Do the procedures or law to be used in federal court promote:

· Improper forum shopping, or

· Result in inequitable administration of law (unfair discrimination)

· Depending on whether the case is in state or federal court?

· Byrd

· To resolve Erie conflict, balance:
· Outcome-determinative: will use of federal rather than state rule affect the outcome?
· State interest in use of state rule, especially the policy in favor of uniform outcomes in diversity cases
· If it is bound up in state-created rights, it is probably substantive and will be followed
· Countervailing federal interest in use of the federal rule
· V. Remedies & Due Process

· Remedies

· Damages (4 kinds):

· 1. Compensatory

· 2. Liquidated

· 3. Statutory

· 4. Punitives

· 3 guideposts (State Farm)

· 1. Degree of reprehensibility of D’s conduct;

· 2. Disparity between actual (or potential) harm and punitive damage award (single-digit multiplier)

· 3. Difference between punitive damage award and applicable civil penalties

· State Farm also restricts punitives to considerations related to the injury suffered by the plaintiff

· Specific remedies

· Court order to do or not do something, or order to transfer possession of some form of property

· Only used when money damages are inadequate

· Injunction, plaintiff must prove:

· 1. Inadequacy of legal remedy (what is the alternative to an injunction?)

· 2. Balance of hardships (plaintiff must show there is a greater burden to them if there is no injunction)

· Used to stop an action that would continue to harm the plaintiff after the lawsuit if they were only awarded money damages

· Equitable remedies

· Attorney’s fees

· Who pays litigation costs?

· Each party pays her own, as incurred

· Hourly fee, flat fee: most commercial litigation

· Each party through contingent fee (shared with other clients)

· Loser pays winner’s fees (whole or part)

· Fee shifting statutes

· Paid by private philanthropy, public subsidy

· Legal aid, pro bono work

· Pre-judgment seizure and due process

· 14th Amendment protects any significant property interest

· Notice and opportunity to be heard is required before state seizure of property except in extraordinary circumstances

· The more safeguards there are against erroneous deprivations of property (affidavits, judge review, post-seizure hearing), the more willing a state is to enact a pre-hearing seizure

· Repo man doesn’t have to give notice and a hearing because it is private action, not state taking

· How much process is due? Mathews v Eldridge
· Balance:

· How great is D (debtor’s) interest in the property?

· How great is risk of erroneous deprivation and value of more safeguards?

· What is extent of plaintiff (creditor’s) interest?

· Three goals for constitutional due process: accuracy, efficiency, and dignity

· VI. Pleadings

· What are they? Rule 7(a)

· Plaintiff’s complaint

· Plaintiff’s pleading requirements

· Short and plain statement

· How short and plain? Atlantic Bell and Swierkiewicz
· Just a sketch of the cause of action, just gives minimum amount of facts to establish that they have a cause of action

· Rule 11 requires a lawyer to investigate facts to make sure their case has merit, but Rule 8 doesn’t require them to tell everything they find to the opposing party

· Even with plenty of detail, complaint may still be legally insufficient

· Inconsistent pleadings are allowed because the court doesn’t want to dismiss valid claims before they get to discovery

· Limitations on pleadings: Rule 8, Rule 9, ethical obligations of Rule 11

· Some claims, like negligence, are covered by forms and filling out the form is enough

· Some claims, like antitrust ones, with very expensive discovery require higher pleading standard, must show misconduct is likely, rather than possible

· High pleading standard for fraud (Rule 9)

· Also applies to any other cases that would damage reputation or attempt to add on huge punitives in attempt to get other party to settle

· Lower pleading standard for civil rights cases

· Exam tip: How does D raise challenges?

· 12(b)(6)

· 12(e) for when D really can’t formulate reply

· 12(f) for something that needs to be stricken

· Defendant’s response

· D’s action- consequences

· 1. Do nothing- Default judgment

· 2. Pre-answer motion- Delay of answer; decision on issue raised by motion

· 3. Answer (denials, affirmative defenses, counterclaims)- Further proceedings, possible plaintiff reply

· Rule 12 motions

· Rule 12 covers both answers and pre-answer motions

· Motion is a voluntary option

· All defenses can also go in answer

· Why make a motion?

· Pre-answer motions filed to try to get case thrown out quickly, but must balance with Rule 11

· Even if it’s denied, it buys time

· Motions 12(b)(2)-(5) must be filed together at beginning of trial or that defense is waived for the entire trial- 12(g)(2) and 12(h)(1)

· 3 categories of Rule 12 defenses

· 1. Most easily waived

· Rule 12(b)(2)-(5)- if there is a pre-answer motion and it’s not included, it is waived; if there’s no motion, must be in answer or are waived

· 2. Can’t be waived

· Rule 12(b)(1)- court can dismiss for lack of SMJ at any time

· 3. Failure to state a claim, join indispensable party, or 12(c) judgment on the pleadings can be raised in pleadings or at trial- 12(h)(2)

· All Rule 12 motions construe facts most favorably to non-moving party

· Court assumes facts of the case are true, but doesn’t assume the validity of legal conclusions

· Exam tip: Watch for Rule 12 motions (motions to dismiss, for judgments on pleadings) being used to raise other issues

· Watch for interplay of 12(g) and 12(h)

· Answers

· Answers can be: 

· 1. Admissions/denials

· Denial is most common, comes in 3 varieties:

· 1. Specific denial

· 2. General denial (rare)

· 3. Insufficient information (lack of knowledge)

· 2. Affirmative defenses

· What are ingredients of legal theory?

· Who has the burden of pleading/persuading?

· Burden can be all on one party or split up

· For negligence, ingredients are: (1) negligent breach of duty of care; (2) no contributory negligence; (3) causation; (4) injury; (5) damages

· Plaintiff has burden for all but #2, which is an affirmative defense

· How to decide what is an affirmative defense: Rule 8(c), language of statute, analogize to usual practice, hornbook, case law

· 3. Counterclaims

· Re: content of answers, see:

· Rule 8: short and plain terms: admit/deny/no knowledge; can plead in the alternative (conflicting defenses)

· Affirmative defenses- D’s burden to raise (in Rule 8, statute of limitations, etc.)

· Exam tip: look for Rule 12 motions raising pleading issues; watch for affirmative defenses

· Remember Rule 11 overlay on all of this for Ds

· 7 responses a D can make:

· 1. Not here 12(b)(1)-(3)

· 2. So what 12(b)(6)

· 3. What are you saying 12(e)

· 4. Not true- denial

· 5. Yes, but- affirmative defense

· 6. If anybody did something wrong, it was X- cross claim or third-party claim- Rule 7

· 7. My own gripe- counterclaim- Rule 13

· First 3 don’t require D to take a position on truth of allegations, usually made by motion rather than included in answer

· Amendments to pleadings

· When is amendment permitted?

· As a matter of course (Rule 15(a)(1))

· Before other party has answered, don’t have to go to court for permission

· By consent (Rule 15(a)(2))

· After there is a response, ask opposing party’s written consent; if they say no, get court’s permission

· Or by motion, when justice so requires (Rule 15(a)(2)):

· Is there a good reason for not amending earlier?

· Would amendment cause prejudice?

· Doesn’t just look at prejudice of opposing side if they allow amendment, also considers prejudice to amending side if they don’t allow amendment

· Relation back amendments

· When does amended claim relate back to original claim(s)?

· Same conduct, transaction, or occurrence

· But also think about surprise

· Issue is whether original complaint gave notice to defendant about amended claim

· Easier to allow if it goes from general to specific than specific to general

· More limited if trying to relate back claims against new parties (Rule 15(c)(1)(C))

· Applicable rules (FRCP 7, 8, 9, 11, 12, 15)

