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· I. Equal Protection Clause

· A. General

· Facial challenge- the law on its face, no matter what the facts are, is unconstitutional

· As applied challenge- law may be constitutional on its face, but, as applied to this individual, is unconstitutional

· Incorporation

· 14th Amendment is addressed at state power:

· 1. No state shall deny privileges or immunities 

· 2. Deprive any person of life, liberty, or property without due process

· 3. Deny equal protection

· These are the only rights explicitly protected by the 14th Amendment

· Each of these are very broad terms

· Actions of states after Civil War showed that states couldn’t be trusted to protect their citizens’ rights; 14th Amendment gave Congress the ability to protect rights as against the states

· This much is clear, but the question is which rights are included in the categories listed in the 14th Amendment

· Due Process Clause of 14th Amendment used to incorporate Bill of Rights onto the states (i.e. freedom of speech is a liberty interest)

· Challenge to a state law has to be that it violates the 1st Amendment as applied to the states through the 14th Amendment

· Most incorporation cases have depended on reference to “liberty” in the 14th Amendment

· 14th Amendment- nor shall any state deny to any person the equal protection of the laws

· Clearly applies to the states, but incorporated onto the federal government through the due process clause of the 5th Amendment; same test for either state or federal action

· What does equal protection mean?

· Equality only means that the government has to treat “similarly situated” people the same way, unless they have a good reason not to

· Difficult question, sometimes, to figure out if some people are similarly situated

· EP Clause only started being used in 1950s, after-Brown
· Step-by-step approach to EP issues

· 1. What type of classification?
· i.e. by age, employment, wealth, property ownership, etc.
· Only a few that are of ongoing concern and subject to much closer inquiry by the court - race/national origin, gender, religion, fundamental rights
· Everything else is subject to rational basis review
· Reasons for protecting those traits that are subject to higher standards: immutable trait, class has historically been discriminated against, class is politically powerless
· Does the law classify/establish a group?
· Normally, you can see this on the face of the law- facial classification
· Other times, a facially neutral law can still result in a classification
· Facially neutral classification- have to show that the law has both a discriminatory purpose (hard to prove) and a discriminatory impact (easy to prove)
· 2. What is the standard of review?
· A. Rational basis review
· Lowest tier of review, most deferential to the government; government usually wins
· Must be rationally related to a legitimate government interest

· Government has a minimal burden; up to the plaintiff to show that the law is arbitrary or irrational
· Applies to all classifications except special ones discussed below
· Animus towards a politically unpopular group cannot be a legitimate government interest (Romer); pretty much anything else is legitimate
· “Pariah principle”- government acts out of moral disapproval and for the purpose of disadvantaging  a group
· Rational basis with teeth is usually used when the group has historically suffered discrimination, but court is unwilling to give them official bump into heightened scrutiny
· B. Strict scrutiny
· Highest tier of review, least deferential to government; government rarely wins
· Must be necessary to a compelling government interest

· Government has the burden of showing that this is the only way of achieving a goal of overriding importance
· Applies to classifications based on race, national origin, religion, and classifications based on fundamental rights
· C. Intermediate scrutiny

· Middle tier

· Must be substantially related to an important government interest
· Burden is on the government to establish that the classification is closely related to an important government interest, but burden isn’t as high as with strict scrutiny

· Applies to classifications based on gender and illegitimacy of children

· Court will evaluate both the ends and the means

· Ends- is there a legitimate purpose?  Is there evidence of that purpose?

· What the law actually does is the best evidence of purpose

· Rational basis review ordinarily only looks at plausible purpose, but sometimes it is rational basis review with teeth- like Romer, will look at actual purpose (what the legislature intended rather than a post hoc rationalization by a government lawyer)

· Plausible purpose review is the law in rational basis (Fritz); however, Romer and Cleburne show that the court will look at actual purpose if they think there is a reason to (one big reason is if they think the pariah principle has kicked in)

· Sniff test- if the court is suspicious that something else is going on, they will look at actual purpose

· Actual purpose is often hard to figure out, but plausible purpose has its own problems

· The means question is a “fit” question- how closely does the classification fit the purpose?

· Fit has to be very close with strict scrutiny (narrowly tailored to fit a specific interest), not so close with rational basis

· This is where the government usually loses its case in strict scrutiny review

· Means question applies to all levels of scrutiny- is the law over- or under-inclusive? How well does the law serve the purpose

· Over-inclusive- rests on some over-generalization

· Under-inclusive- picks one piece of problem and focuses the classification on that

· With rational basis, it’s allowed to be over- or under-inclusive as long as it’s close enough (rationally related)

· Legislature is allowed to pick out part of the problem to make policy; only time it’s a problem in rational basis review is when it seems totally arbitrary

· As you move up towards strict scrutiny, less over- or under-inclusiveness is tolerated

· The essence of concerns about discrimination is over-generalization (stereotyping)

· 3. What is the government justification?

· Really just a reiteration of the facts related to the standard of review

· Court has said that this can either be the government’s actual purpose or just a plausible purpose

· B. Racial Discrimination

· Immediately suspect because 14th Amendment was written with the purpose of addressing issues of racial discrimination

· Also, the history of racial discrimination is pervasive and the court recognizes that (also, political powerlessness, immutable characteristic)

· Two main ways that racial classifications arise:

· 1. On the face of the law

· a. Disadvantage by race

· b. Select by race

· c. Segregation (a particular kind of selection)

· d. Benefit by race (affirmative action)

· e. Laws that burden both whites and minorities (Loving)

· 2. Facially neutral laws

· Look into purpose and impact of law and can argue that a classification is created (must prove discriminatory purpose and impact)

· Ex. a lot of evidence that the death penalty has a discriminatory impact, but very hard to prove that it had a discriminatory purpose

· Korematsu set standard for strict scrutiny approach to racial classifications- racial classifications are immediately suspect, must be justified by pressing public necessity; can never be justified by racial antagonism

·  Current law- classification must be necessary (only way) to a compelling government interest

· Any time race is used as a criteria (even if applies to white people too, like in Loving), EP concerns are raised and strict scrutiny is applied

· Race can only be used in 2 contexts:

· 1. To remedy past government discrimination

· 2. Grutter context- can only be used in a limited manner in the interest of achieving diversity

· Plessy’s outdated approach- as long as the law purports to treat people equally, it’s fine; if the government decides to separate people based on race, that’s a social issue, not an EP issue

· 14th Amendment was never intended to get rid of social distinctions, just legal ones

· Dissent laid groundwork for Brown- EP is about anti-subordination; Constitution is colorblind, race cannot be a factor in governmental regulation

· Brown v Board of Education
· Focuses on anti-subordination aspect of Harlan’s dissent in Plessy
· Court makes a very clear statement that changed circumstances have to be considered in interpreting the 14th Amendment (non-originalist approach)

· Complete 180 from Plessy- it’s impossible to have segregation without creating a stigma of inferiority/caste system; separate can never be equal because of the harm that is generated

· Although it sounds like remedy was integration, Brown II makes it sound more like it only called for non-discriminatory school system

· However, over time, as school districts failed to make a good faith effort to comply, courts became more insistent that goal was not just to eliminate vestiges of segregation, but to achieve integration

· Now, if a plaintiff sues because they go  to a racially segregated school, have to show evidence that the government played a role in the school becoming segregated

· Difference between de jure segregation (by law) and de facto segregation (not by law, social reasons)

· Only de jure segregation is actionable under the EP clause

· De jure doesn’t have to be a law mandating segregation; it can be facially neutral (gerrymandering school districts)

· EP clause only protects against state action, not all violations of equality; in the context of de facto segregation, there’s no state action

· Milliken- constitutional remedy is limited to the constitutional violation- can’t force surrounding school districts that didn’t segregate to bus students into a district that was found to segregate

· Precludes an inter-district remedy when only one district has segregated- comes into play a lot with high concentrations of minorities in urban centers and lots of white in suburbs

· Once a district has achieved a unitary district and removed vestiges of segregation, they are released from the court order and there is no continuing jurisdiction

· After this happens, a lot of districts slide back into de facto segregation

· Once this happens, a plaintiff can’t sue without state action

· Until there is a new constitutional violation, it is just de facto segregation and not actionable

· Voluntary integration plans (no court order)

· Kennedy’s concurrence in Parents Involved v Seattle- diversity can be a compelling interest and race can be used as a factor, but means must be very narrowly tailored

· Plurality thinks that race can never be used; dissent thinks that Constitution permits de-segregation and strict scrutiny shouldn’t be applied

· Affirmative action

· Arguments in favor of strict scrutiny in affirmative action laws:

· Used to smoke out improper uses

· How do you define “benign”?

· 14th Amendment says “any person”- not fair to deny an individual in order to benefit a group

· Government has to treat individuals fairly without regard to race (Constitution is colorblind)

· The fact of racial classification is enough to foster race-consciousness, reinforce stigma, feelings of inferiority

· Arguments in favor of lower standard of review:

· Factors leading to strict scrutiny are history of discrimination, political powerlessness; these concerns aren’t present when the majority disadvantages itself

· Difference between using race to benefit rather than harm

· Constitution should not be colorblind, should be able to take this into account

· Groups aren’t similarly situated and to pretend like they are would not afford them equal protection

· Arguing that the Constitution is colorblind is constitutionalizing wishful thinking

· J.A. Cronson- first decision where majority of court agrees that strict scrutiny should be applied to all classifications based on race, whether benign or harmful

· For remedying past discrimination to be a compelling government interest, the government must have been an active participant (or passive, complicit observer) in the discrimination; societal discrimination does not lead to compelling interest

· In order to have a constitutional remedy, you need to have a constitutional violation

· For something to be narrowly tailored, the remedy has to be closely tied to the evidence of discrimination

· Unlikely that a hard quota or arbitrary percentage will ever be narrowly tailored

· Also, government has an obligation to try race-neutral measures first

· Grotter- university’s affirmative action policy was constitutional

· Says that race can sometimes be a decisive factor, but there would be a problem if race was always the deciding factor

· Vital that policy gives an individualized review to each application that weighs it holistically with race as a factor, but not the decisive factor

· Dissent says there’s no compelling interest in diversity in higher education

· This decision was narrowed to higher education setting by Roberts in Parents Involved
· C. Facially Neutral Laws

· All laws have a disparate impact on some group, wouldn’t make sense for the court to give heightened scrutiny to every one

· Discriminatory intent is also required (along with disparate impact)

· However, nearly impossible in many cases to prove government’s actual intent; too high of a burden for a plaintiff

· Awareness of the disparate impact is not enough to show discriminatory intent

· Legislature had to pass the law because of the discriminatory impact, not in spite of it

· Doesn’t have to be sole factor, though, just has to be a motivating factor

· Need some kind of smoking gun (direct evidence) or indications from legislative history (something odd procedurally- was it rushed in in response to some controversy about race? Was there some deviation from normal procedure?)

· Other ways discriminatory intent can be proven: no other explanation than a desire to discriminate, historical background behind decision

· Degree of disparate impact might be relevant if it shows that there was no other reason for the passage of the law

· Two situations where it would be highly relevant

· 1. Government action is unexplainable for any other reason (drawing really strange district lines to exclude all blacks)

· 2. Some areas where the court is more willing to infer intent from impact: school desegregation, vote dilution, jury selection cases

· Also, where individual enforcement decisions are made by the government and there is a pattern the appears racially-based (Yick Wo)

· Very difficult for plaintiffs to win

· If the plaintiff can meet the burden of showing discriminatory intent, the burden shifts to the government to establish that they would have made the decision for other reasons also

· Unless there is nothing but a desire to harm, the government is probably able to show that there was some other reason

· D. Gender

· A lot of gender classifications are handled under Civil Rights statutes because they are more predictable than EP

· Issues tend to arise in:

· 1. Benign classifications

· Argument that it is a remedy for past discrimination

· Court will look for evidence that it is truly remedial

· Look to actual purpose for the most part

· Search for stereotypes

· 2. Biological differences

· Debate over whether the court should ignore or account for these differences

· Question is whether men and women are similarly situated; if so, they must be treated similarly unless there is a justification for treating them differently

· If not, there is no EP problem and rational basis applies

· Supposed to get intermediate scrutiny, but Michael M. and Nguyen seem to apply rational basis review

· If a law is based on biological differences, it’s probably ok; if it is based on stereotypes or social constructs, it’s probably not

· E. Alienage

· Strict scrutiny usually applies (discrete and insular minority, history of past discrimination, no access to political process)

· Any attempts to limit access to social/economic opportunities or benefits will be subject to strict scrutiny

· Two exceptions (when rational basis applies):

· Political function

· Federal legislation/presidential action

· Citizenship may be a relevant requirement in relation to certain political functions that the state undertakes

· Issues relating to self government and the democratic process – state can take citizenship into account

· Can deny right to vote, right to hold political office, serve on juries, serve in appointed policy positions

· Key question is if the function formulates or executes government policy

· Issue with these cases is how broadly the rule is interpreted- controversial when states try to reserve jobs for citizens (attorneys, school teachers, notary publics)

· Police officers fall into the political function exception

· Can come down to how much discretion a person has in their job- civil service clerk and notary public both represent the state, but don’t have any discretion in how to apply public policy

· Public teacher is more like a police officer- doesn’t come up with policy, but has a lot of discretion in how to implement it; court has said this falls within exception

· Attorneys don’t fall within exception

· Federal government exception- Congress has plenary power, so court will give a lot of deference

· Undocumented aliens- not a suspect class

· Federal laws get rational basis, state laws are preempted by federal authority

· Plyler- court says law that denies education to undocumented children is invalid; they are being punished for the sins of their father; education is so critical that it can’t be denied

· Court really applies heightened scrutiny

· II. Economic Liberties/Substantive Due Process

· A. General

· Procedural due process- notice, opportunity to be heard, etc.

· Substantive due process- deals with what is meant by “life, liberty, and property”

· Life is clear, property a little less clear but understandable, real issue is what liberty means

· Most of the protections of the Bill of Rights fall under “liberty”

· Continuing question is whether there are additional liberties that need to be protected that aren’t included in the Bill of Rights

· 9th Amendment- enumeration of certain rights should not be construed to deny others retained by the people

· Three questions in substantive due process:

· 1. How do we define rights that are not explicit in the text?

· 2. What level of scrutiny should apply?

· 3. What is the role of the courts?

· Economic Liberties

· Lochner era- court was extremely hostile to economic regulation, narrowed Commerce Clause to say regulations were beyond federal power; with state regulations, said they were in violation of 14th Amendment- economic rights are a part of the liberty interest and are a fundamental right

· New era began in 1937- allowed more economic regulation, expansion of Commerce Clause power, etc.

· Court uses rational basis review for economic regulations, not strict scrutiny

· Carolene Products footnote- there are tiers of review; rational basis for most things, but some things need to be scrutinized more carefully

· No presumption of constitutionality when the regulation targets religion, racial minorities, or discrete and insular minorities

· Sets the groundwork for strict scrutiny

· Excessive punitive damages violate due process

· Personal liberties

· Unenumerated rights, not explicit in the text

· If a law burdens a fundamental right, it gets strict scrutiny

· Four issues in fundamental rights analysis:

· 1. Is there a fundamental right?

· 2. Is the right infringed?

· 3. Is there a sufficient justification for the government’s infringement of the right?

· 4. Are the means sufficiently related to the purpose?

· 3 and 4 are basically the strict scrutiny test

· This formula no longer applies to abortion

· Parental rights are fundamental rights- always been protected at common law

· There is a fundamental right to marry (historical importance, fundamental relationship that is essential to civilization)

· Concern with this and parental rights is state intrusion into a private, intimate relationship

· Question often comes down to how you define the right in question

· Scalia, etc. say the test for determining if there is a fundamental right is whether the unenumerated interest is so deeply rooted in history and tradition as to be deemed fundamental

· Problem with this test is that the court would never recognize any new rights, Loving would be constitutional, fundamental rights should be tied to principles rather than to tradition if we are ever going to move forward

· Scalia also defines interests very narrowly before seeing if it is historically protected

· Other side defines interests much more broadly, bases them in general principles

· How you define the interest can be determinative- with regards to same-sex marriage, - under Scalia’s test, question would be whether there has been a tradition of allowing homosexuals to marry (no); under Brennan’s test, it would be whether consenting adults have a fundamental right to marry (yes)
· Degree of burden is usually substantial- a total bar or something

· Unless the court finds that the burden is direct and substantial, they will apply rational basis review

· B. Procreation and Contraception

· The right to procreate is a fundamental right because it is fundamental to the existence of the human race

· Griswold- law that prohibits use of contraceptives is unconstitutional

· Doesn’t base holding in right to procreate, says there is a fundamental right to privacy

· Right to privacy not in the text, but can be inferred from 1st, 3rd, 4th, 5th, and 9th Amendments

· Taken together, they create zones of privacy interests- “penumbra” of privacy

· All deal with aspects of our private life that the government cannot intrude upon

· Non-originalist- looks at principles, not just text

· Marriage is a fundamental right that falls under this privacy umbrella; it’s a relationship that pre-exists our Constitution, is entitled to certain protections

· Important concepts from this case- Penumbra approach and the idea that privacy is part of the liberty interest

· Penumbra approach hasn’t been used since Griswold
· There is also a right to an individual decision whether to bear or beget a child

· C. Abortion

· Interest in abortion is connected to the previously recognized right to use contraception- both grounded in principles of bodily integrity and the metaphysical right to make your own decisions

· Argument that it doesn’t follow contraception cases- there is another life (or at least potential for another life) involved

· Roe v Wade
· Strict scrutiny is to be applied to abortion laws, but analysis isn’t the same throughout pregnancy

· 1st trimester- state has no compelling interest so can’t regulate (because abortion in first trimester is safer than childbirth)

· End of 1st trimester to viability- state has a compelling interest in the health of the mother, so can regulate to that end; regulations must be narrowly tailored to protecting the health of the woman

· State still doesn’t have an interest in protecting prenatal life, though

· Viability onward- state has a compelling interest in the life of the child and can institute a full ban on abortion (as long as there are exceptions for life and health of the mother)

· After Roe, court vigorously applied strict scrutiny to any state regulations prior to viability- if not necessary, then unconstitutional

· Casey
· Doesn’t overrule Roe, upholds the basic right to choose, but does away with the trimester system and the use of strict scrutiny

· New test is whether the law imposes an “undue burden”- whether or not the state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus

· Also, shifts the burden of proof- no longer the state’s obligation to justify a regulation as being necessary to achieve a compelling purpose; now the plaintiff must show that it creates an undue burden

· Plurality says there are 3 core principles that can be derived from Roe: (1) right to choose prior to viability; (2) post-viability, a state can restrict abortion (except in cases of life and health of the mother); and (3) the state has a legitimate interest from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become the child

· First 2 are clear from Roe, but third isn’t; Roe said the state had some interest, but not enough to justify regulation

· Means that the state can try to convince the woman not to get an abortion, but at what point does this become an undue burden? Can’t cross the line from persuasion to coercion

· Burdens of inconvenience and expense aren’t enough to invalidate a law

· 24 hour waiting periods aren’t an undue burden

· No other constitutional right where the state has a strong interest in discouraging the exercise of the right

· Court discusses the right to choose more than the court in Roe did

· The right to choose in interrelated with gender equality, ability of women to participate equally in the social and economic sphere

· Also talks about bodily integrity- the physical impact on a woman of going through with a compelled pregnancy

· Also metaphysical importance of decision-making, autonomy, personal identity, personhood; state lacks the authority to compel personhood, to make a person be a mother against their will

· Never mentions the right to privacy, focuses entirely on liberty interest

· Good news is that this is an enumerated right, which gives a stronger textual basis

· Bad news is that, by jettisoning the right of privacy, it is jettisoning strict scrutiny and the whole body of law that applied strict scrutiny to privacy concerns

· Undue burden test is some kind of intermediate scrutiny, but not the kind we’ve talked about before

· Clearly less than strict scrutiny, looked like rational basis the way Kennedy applied it in Carhart
· As applied in Casey, it was somewhat intermediate

· Looks like any law that doesn’t directly bas abortion is going to be upheld (however, the threat of violence in spousal notification requirements is the same as a direct ban)

· Informed consent requirements and 24 hour waiting periods were shot down under Roe, but upheld under Casey
· State law may not require spousal consent because it gives the spouse veto power and takes the ultimate decision away from the woman

· In determining if there is an undue burden, court should look at the relevant class (those actually effected), not the entire group that is subject to the law

· Carhart- court upholds ban on partial birth abortions

· First time since Roe that the court has upheld a ban on a particular abortion procedure pre-viability (the procedure is the problem; when it occurs doesn’t matter)

· No medical exception required- because there was a dispute as to whether it was ever required for the health of the woman, the court deferred to the legislature

· Rationale (respect for human life) applies to any bans on abortions, supports an overruling of Roe and Casey
· Court assumes that all women will regret choosing to have an abortion

· Leaves the door open to an as applied challenge, though

· Funding for abortion

· There is no right to get an abortion if you want one; the right is the right to make the decision unfettered by government interference

· No right to have the government pay for an abortion, even if it is paying for all of your other medical expenses

· D. Medical Decisions

· Today’s court is very hostile to any expansion of fundamental rights that aren’t clearly in the text; uses backward-looking, tradition-based analysis

· Two big issues:

· 1. Right to refuse treatment

· 2. Right to physician assisted suicide/death with dignity

· Could be looked at as separate interests or different points on the continuum of the same interest

· Cruzan- there is a common law right of a competent individual to refuse treatment based on traditions of informed consent and bodily integrity

· Interests in support of allowing physician-assisted suicide:

· Bodily integrity

· Medical decision-making

· Interest against compelled medical treatment

· Privacy of the family

· Doctor-patient relationship

· State’s interests in prohibiting it:

· Preservation of life

· Protecting integrity/ethics of medical profession

· Protecting vulnerable groups

· Slippery slope

· Health/mental health of patients

· In right to physician-assisted suicide case, 9th Circuit defined the right as a liberty interest in determining the time and manner of one’s death, Supreme Court defined it as the right to kill yourself

· Not a traditionally-protected interest, so not a fundamental right

· Right to refuse treatment is different from a right to die because of causation and intent distinctions (when you refuse treatment, death is a result of underlying disease)

· E. Sexual Orientation

· Bowers- law criminalized all sodomy; court described the right in very specific terms (do the history and traditions of the country protect a fundamental right to engage in sodomy?)

· Lawrence- court looks at the following in defining the nature of the right in question (much broader than how it was defined in Bowers):

· 1. Physical autonomy

· 2. Thought, belief, dignity (decision-making)

· 3. Intimacy

· 4. Private conduct of public

· 5. Consent

· The right is the right of consenting adults not to be criminalized for engaging in private, intimate homosexual conduct

· Court does not say this is a fundamental right; appears to just apply rational basis review and says there is no legitimate state interest

· Doesn’t expressly say what level of review they’re applying, though, it remains ambiguous

· Could argue that language used points to heightened scrutiny

· Similar to principles underlying Casey- the ability of an individual to control their own destiny and not have their identity compelled by the state

· When the state can intrude upon an individual’s life to the extent that the state controls how the person lives, there is a problem under the liberty clause

· Moral disapproval is not a sufficient basis for heightened scrutiny, but it is usually ok under rational basis

· Overrules Bowers by pointing out the following errors:

· 1. Definition of the right

· 2. Tradition and history analysis

· Trends were moving away from Bowers
· 3. Precedent

· Casey (nature of liberty interest is similar) and Romer (animus towards homosexuals is not a valid basis for legislation) both erode the holding in Bowers
· Court is clear to separate the issue of marriage, state has an additional interest in regulating marriage beyond mere moral disapproval

· O’Connor’s concurrence doesn’t overrule Bowers, but says law is unconstitutional based on EP analysis

· F. Travel

· Like the right to vote, unenumerated right, but arises is different provisions of the Constitution than the 1th Amendment

· Unenumerated rights arise from other places than the liberty clause

· Right to travel has been considered part of the bones of the Constitution- was a concern of the founders at the time of the Constitution

· Court has recognized the right to travel as a fundamental right, but has not been explicit regarding where the right comes from

· Issues tend to arise in the context of EP because the law creates a classification that burdens a fundamental right- strict scrutiny

· Usually has to do with different treatment of new residents or durational residency requirements

· Idea is that if you exercise your right to travel, you should be treated the same as people who are already there (absent a compelling state interest)

· Three aspects of the right to travel:

· 1. Free egress around the country

· 2. Right to be treated without discrimination when you visit (similar to Article 4 privileges and immunities clause)

· 3. Right of a new resident to be treated like others in the state (equal citizenship)

· Under the P&I clause, citizenship=residency, so the government doesn’t have a basis for treating new residents differently because, under P&I, they are already citizens

· Durational residency requirements don’t satisfy strict scrutiny

· Only applies to domestic travel; limitations on foreign travel are given rational basis review

· G. Voting Rights

· No per se right to vote in Constitution, but there are many provisions that deal with voting

· Court has said there is a fundamental right to vote, though, because voting is how we form and perpetuate government, enormously important as a matter of political identity

· If there is a burden on the right to vote, court will apply strict scrutiny; if no burden, rational basis

· The nature of the right to vote is essentially an EP right

· Once the franchise is given, lines can’t be drawn in ways that would deny EP

· Our history has been a continuing expansion of the right to vote

· Two big groups of cases:

· 1. Access

· 2. Vote dilution (when individual votes aren’t given equal weight)

· Even though legislators can take other things into account, population has to be the dominant criteria in districting

· Poll taxes are not allowed; there is no relation between an individual’s wealth and their qualifications to be a competent voter

· Doesn’t matter if tax is motivated purely by economic issues, the state can’t pass this burden onto the voter

· III. First Amendment- Speech

· A. General

· “Congress shall make no law…abridging freedom of speech”

· “Make no law” sounds like an absolute prohibition, stronger than anything else in the Constitution

· Impetus was really seditious libel laws

· Shows political speech is very important in 1st Amendment

· However, first Congress passed Alien and Sedition Act, which allowed people to be prosecuted for criticizing government

· There are reasons why the government has an interest in regulating speech, such as national security, equality, etc.

· However, we don’t know what framers meant by “freedom of speech” that can’t be abridged; some argue that it just applies to political speech

· Giving money to a political campaign is pure speech, same as standing on a street corner and yelling who you support

· Not one overarching theory or test when it comes to 1st Amendment

· Court looks at different categories of speech

· First, have to identify what kind of speech we have (i.e. political, artistic, symbolic, commercial, obscenity, incitement, etc.)

· Each category has its own set of rules

· Basic default rule- content-based regulation of speech is subject to strict scrutiny

· Content-based- speech that is regulated because of the subject of the speech, what it is about

· Viewpoint-based- also content-based, but based on the message of the speech the government takes a side in the debate

· Exceptions: some areas are considered less-protected speech- commercial speech, symbolic speech, sexually oriented speech (other than obscenity)

· Less protected because not seen as integral to 1st Amendment values

· These get intermediate scrutiny- must be important government interest and not unduly intrude on speech any more than necessary

· Other exception: unprotected speech

· Certain categories that have a minimal value compared to the harm it presents

· 5 categories of unprotected speech:

· 1. Incitement to illegal action

· 2. Fighting words

· 3. True threats

· 4. Obscenity

· 5. Child porn

· These get rational basis review

· All of the exceptions are content-based, but are still less protected

· Because of this, deciding what category speech falls into is very important (fine line between political speech and incitement, obscenity and artistic speech)

· Content-neutral law (time, place, and manner restrictions)

· Doesn’t care what the message or subject is, has a purpose other than regulating speech

· Reviewable under intermediate scrutiny

· First thing to decide is whether a restriction is content-based or content-neutral

· When the government is allocating money, it is allowed to make content-based restrictions, but not viewpoint-based restrictions

· Vagueness and overbreadth

· Facial challenges to laws that regulate speech

· Very powerful tools because you can make a facial challenge even if your own speech would be unprotected (exception to normal standing rules)

· Court is concerned about 1st Amendment values and is highly protective of speech; is afraid speech laws could chill the exercise of free speech

· Vagueness

· Due process problem- doesn’t put people on notice as to what is prohibited and permitted

· In the 1st Amendment realm, a law is unconstitutional is a reasonable person would not understand what is permitted or prohibited

· Can be hard to regulate even when there is a justifiable state interest

· Banning “offensive” speech is a school yard is vague (and overbroad), but strange to make a list of banned words

· Overbroad

· Unconstitutional if it regulates substantially more speech than the 1st Amendment allows

· Even if the challenger’s speech could be constitutionally regulated, can still avoid punishment if law is overbroad

· Because this is such strong medicine, court requires it to be “substantially” overbroad, it’s ok if it’s a little overbroad

· Exception to overbreadth and vagueness doctrine: commercial speech (because they have enough incentives that their speech isn’t in danger of being chilled)

· Vagueness and overbreadth don’t always go hand in hand; have to look at each issue separately

· “No nude pictures in an educational facility”- not vague, but overbroad

· “No person can engage is speech that is not protected by Constitution”- vague, but not overbroad

· Compelled speech- just as the government can’t restrict political speech without satisfying strict scrutiny, also can’t compel speech

· B. Prior Restraints

· One of the principle reasons for the 1st Amendment was a licensing scheme that required approval from the crown before publication of anything

· Because of this history, there is a strong presumption against prior restraints

· Two ways that prior restraints come up: injunctions (Pentagon Papers case) and licensing laws

· Licensing

· Licensing schemes aren’t that uncommon (i.e. in order to have a parade, need a permit; it’s a prior restraint, but it is allowed)

· Licensing schemes are allowed if they meet 3 criteria: 

· (1) has to be important reason for a licensing scheme (usually a content-neutral one);

· (2) has to be an absence of discretion; licensing criteria leave little to no discretion to the person granting the license (don’t want the government official granting permits based on whether he agrees with applicant); have to be based on time, place, and manner concerns; 

· (3) has to be procedural protections in place (if a person is denied a permit, they can get that decision reviewed)

· Injunctions

· More clearly sets out the court’s concerns about prior restraints

· Prior restraint poses more harm than subsequent enforcement because:

· Chilling effect in prohibiting speech before it even comes out and seeing what effect it would have

· First amendment is concerned about deterring people from speaking before we know what the speech will do

· Government would probably prefer prior restraints if they were available to them because they want to have more control over information

· Pentagon Papers case- shows heavy presumption against prior restraints

· Collateral bar rule- if a prior restraint occurs as the result of a procedurally valid court order or through a licensing scheme that is valid on its face, a person must comply with the order or properly challenge the licensing decision; can’t ignore it and collaterally attack the constitutionality of it on the basis of prior restraint; will still be punished with contempt

· Concern is with respect for the legal process

· However, if it is not a procedurally valid court order or if the licensing scheme is unconstitutional on its face, you can violate it
· C. Incitement

· Incitement to illegal action is the first area where the court had to draw a line between the interests of the individual in political speech and the interests of the government in national security

· Incitement to illegal activity is unprotected speech, so the government is free to criminalize it

· Critical issue then becomes defining incitement- one person’s idea of incitement is another’s idea of political speech

· Factors in determining if the speech is protected or not- intent, actual words, context, consequences

· Actual words in context and their consequences are most important

· There is a fine line between unprotected incitement and highly protected political speech

· Whitney- moves away from “clear and present danger” test, defers to state as long as the law is reasonable

· Dennis- moves away from Whitney, weighs the gravity of the harm with its probability

· Brandenburg- broadest defense of speech; no mention of clear and present danger test, rejects reasonableness test

· Requires the protection of speech except where there is actual evidence that the speaker specifically intends to incite imminent, unlawful action and the speaker is likely to incite imminent, unlawful action

· Has to be a likelihood, based on the speaker’s words, that there will be an immediate harm

· Court hasn’t upheld any convictions under this test

· Must be (1) intent to incite and (2) likelihood

· Not enough for it to be reckless, have to show real intent

· Never overrules WWI cases, though; test may not apply in the context of war or major national security issues

· Fighting words

· Unprotected, so the government can regulate them under rational basis review

· Fighting words- language is so offensive, in-your-face assault that the reasonable reaction would be to punch the speaker

· Can’t be to an audience, has to be a one-on-one situation

· Can be restricted be their content is worthless and they lead to a breach of the peace

· However, it’s very hard to write a fighting words statute that isn’t vague or overborad

· D. Hate Speech

· Highly offensive speech that is directed towards a group on the basis of a trait that group shares

· Tension between 1st Amendment values and equality values; results in very difficult law as to where you draw the line

· RAV- government still can’t regulate the message, even with unprotected speech

· Hate speech is protected unless it constitutes fighting words in a more general way, not a specific way as applied to a particular group

· If government wants to outlaw fighting words, have to outlaw all fighting words, not just those it doesn’t like

· If the state is going to regulate an area of unprotected speech, the state is not free to pick out a subset of the area and just regulate the subset on the basis of content

· There are two exceptions: If the subset speaks to the very reason this category of speech is unprotected, then the government can regulate the subset

· State can choose to only regulate obscenity involving children, or the most graphic obscenity because that goes to the very reason that obscenity is unprotected

· However, can’t choose to just regulate political obscenity because it doesn’t speak to the very reason obscenity is unprotected

· Other exception: whether the subset is targeting secondary effects and not speech at all

· Regulation does not target speech; ex. speech that can constitute sexual harassment- state isn’t trying to regulate the speech itself, it is trying to regulate sexual discrimination

· If exception applies, government can regulate subset without strict scrutiny kicking in

· Problem with this case is that it says statutes need to be drafted broadly, but when states do that, they run into overbreadth and vagueness problems

· Cross burning in and of itself can’t be banned (could just be political speech)

· However, when there is an intent to intimidate, it can be banned because it constitutes a true threat

· True threats aren’t protected because there appears to be an intent (speaker doesn’t really have to intend it) to commit violence, instills fear in the listened, it is like a verbal assault; have no redeeming value

· A true threat is intended to put an individual or a group in fear of bodily harm

· As opposed to fighting words (which inspire violence against the speaker), this precedes violence against the listener

· Even under RAV, can regulate cross burning as a subset of true threats because it falls under first exception: it is most likely to inspire the type of fear that is the reason true threats are unprotected

· E. Obscenity/Pornography

· Reasons obscenity is unprotected:

· State has interests in protecting quality of life, tone of commerce, public safety, maintaining a decent society

· In Oregon, obscenity is protected speech

· Argument that is shouldn’t be unprotected- so hard to determine what obscenity actually is, depends entirely on the point of view of the audience

· No way to define it and apply it without infringing on 1st Amendment

· Obscenity cases are mostly about depictions of sexual conduct

· Test for obscenity (Miller):

· 1. Whether an average person applying contemporary community standards would find the work, taken as a whole, appeals to prurient interests; and

· 2. Whether the work depicts or describes in a patently offensive way sexual conduct that is specifically defined by state law; and

· 3. Whether the work, taken as a whole, lacks serious artistic, political, or scientific value

· “Community standards” means the local community, so it can vary from location to location

· Prong 3 is not determined by community standard, it is determined by the court as a matter of law

· “Prurient interests”- shameful or morbid interest in sex

· Depictions of hardcore, ultimate acts

· Relationship between obscenity and pornography

· “Obscenity” is a legal term of art- definition is the above Miller test

· Pornography is just sexually explicit material, may or may not be obscene, may or mat not be protected

· Child pornography is different from regular pornography- doesn’t have to be obscene in order to be regulated

· Causes clear, serious harm such that it is a compelling government interest for the state

· Interest is the harm to children who are involved; not in ending the child porn market (law that prohibited simulated child porn was struck down as overbroad)

· Attempts have been made to outlaw all pornography on the basis that it is demeaning towards women; courts have struck them down because they saw them as viewpoint-based
· F. Commercial Speech

· Economic motivation by itself does not automatically make something commercial speech

· Can be mixed-up with political speech (e.g. “Buy American”)

· Look for (1) advertising; (2) that identifies products or services; and (3) economic/profit motive

· Central Hudson 4-part test for when commercial speech can be regulated:

· 1. Does the speech advertise illegal activities or constitute false or deceptive advertising that is unprotected by the 1st Amendment?

· 2. Is the government’s restriction justified by a substantial government interest?

· 3. Does the law directly advance the government’s interest?

· 4. Is the regulation of speech no more extensive than necessary to achieve the government’s interest?

· Essentially intermediate scrutiny

· Test is really in flux, not all justices agree with it, but it is fair to apply this test for now

· Can’t bring a facial overbreadth challenge to regulation of commercial speech, but can get at this with “narrowly tailored” requirement

· Broad bans on commercial speech (all advertising of alcohol) is a red flag that it is not narrowly tailored

· Regulation of misleading or deceptive speech only needs to meet rational basis

· G. Symbolic Speech

· Not enough for symbolic speech to intend to convey a message, the audience has to reasonably be able to understand the message

· Must be a reasonable likelihood that the message will be understood

· Requirements for the government to regulate symbolic speech:

· First thing to ask is why the government wants to regulate

· If the regulation targets the message itself, it has to meet strict scrutiny

· If the regulation is content-neutral, intermediate scrutiny is used (O’Brien test)

· Government interest must be unrelated to the suppression of speech

· Has to be a substantial government interest and must be narrowly tailored

· Like commercial speech, symbolic speech is lesser protected (not unprotected) and regulations must meet intermediate scrutiny

· Many times a broad, content-neutral ban is not narrowly tailored enough to survive strict scrutiny

· H. Campaign finance

· A contribution to a political campaign is pure speech protected by the 1st Amendment (so faces higher scrutiny)

· Buckley- upheld limits on campaign contributions (because limiting the amount of money you can give does not limit your ability to show support), but overturned limits on expenditures (because they directly limit the ideas communicated)

· Since this case, limits on campaign contributions have only faced intermediate scrutiny

· Reasons for campaign finance laws:

· Concern about quid pro quo

· Appearance of corruption

· Equal access

· With expenditures, concern about equal access is not there an concern about quid pro quo isn’t as strong

· Citizens United- the identity of the speaker cannot be a basis for a limitation on expenditures

· Limits concerns to literal quid pro quo corruption; just the appearance isn’t enough to justify stifling speech

· Says there must be a compelling justification for treating corporations differently
· I. Public Forum

· Time, place, and manner (TPM) restrictions face an intermediate scrutiny type of test- have to be content-neutral, be narrowly tailored, and offer alternative means of expression

· If not content-neutral, get strict scrutiny

· Usually, if narrowly tailored requirement is met, the alternative means requirement is also met

· Public forum doctrine- question is whether the amount of 1st Amendment protection available depends on where you speak

· Original view was that the government could regulate speech on their own property just as any other landowner could

· Hague changed this- if a place has traditionally been used as a traditional public forum (streets, sidewalks, parks, etc.), there is a very high presumption that individuals can use these places for speech

· Essentially a speech easement

· Government would have a very hard time banning speech in traditional public forums, but could impose TPM restrictions

· Any content-based restrictions would have to satisfy strict scrutiny

· There are some places that aren’t traditional public forums, but the government has opened it up to speech to an extent

· If the government has not opened to up for general speech uses, it’s free to define what activities are allowed

· However, only exception is that the government can not impose viewpoint-based restrictions

· Content-based restrictions in non-public forums get rational basis review, but if they are viewpoint-based, they get strict scrutiny

· Three types of government property:

· 1. Traditional public forums- sidewalks, streets, parks (historically have been used for 1st Amendment activity)

· Content-based regulations get strict scrutiny (unless it’s something like commercial speech, which gets intermediate scrutiny)

· TPM restrictions are ok

· 2. Limited/designated public forums- government has either expressly or by government use opened space up as a public forum

· Treated the same as a public forum

· 3. Non-public forums- simple government property (only open for minimal activities consistent with the character of the property)

· Content-based restrictions get rational basis

· Viewpoint-based restrictions get strict scrutiny

· Biggest question is usually whether a place is a designated public forum or a non-public forum

· Court will usually look at who has been allowed to speak there in the past to determine if the government has really opened it up, looks at several factors:

· Is the place dedicated to speech?

· Is there a tradition of openness to speech?

· What are the proper uses for a particular facility (compatibility)?

· Government must intentionally open a space up as a public forum, can’t be done by inaction

· Court will often defer to government’s statement of what the purpose of the place is

· Unless there is a clear dedication by the government or a clear pattern in history, the government’s word on what the purpose of the property is tends to be dispositive

· In all forums, reasonable TPM restrictions are ok

· Government can place restrictions on when, what manner, what portion of the property can be used when they are reasonable (but can’t be related to the content of the speech)
· IV. First Amendment- Religion

· A. General

· There is an inherent tension between free exercise and establishment clauses

· The line between belief and conduct can get muddy, but belief is always protected

· A lot of religion cases also involve speech so they were dealt with as speech cases, not religion/free exercise cases

· B. Free Exercise Clause

· If there is a neutral, generally applicable law, there is no free exercise claim (Smith)

· Only gets rational basis review to determine if there is something else wrong with law

· However, if plaintiffs can show that the only reason for the law was a specific targeting of a group (e.g. only banning peyote because they wanted to punish Native Americans), it’s a different story

· To determine if law is really neutral and generally applicable, the court will look at:

· 1. Text- neutrality

· 2. Effect- how it works in operation

· 3. Evidence of purpose

· If, after looking at these, the law is not really neutral an generally applicable, it gets strict scrutiny

· Focus is on intent, not impact

· Before Smith, if there was a substantial burden on the practice of religion, the court would apply strict scrutiny

· The legislature may allow for religious exceptions to the law, but it is not constitutionally required to do so

· Hybrid claim- if you have a free exercise claim plus another claim (speech, parental rights, etc.), you get strict scrutiny

· C. Establishment Clause

· Congress shall make no law respecting the establishment of religion

· Things that are clearly not allowed:

· 1. State church

· 2. Compelled belief, prayer

· Beyond this, court is extremely divided

· History provides support for both sides of the debate

· Real question is how far the church can go in accommodating religion before it violates the establishment clause

· Three approaches by justices:

· 1. Separationist- there is a wall between church and state and the government must remain uninvolved in religious affairs; should not accommodate religion in any way

· 2. Neutrality/endorsement- follow the endorsement test- government can accommodate religion is certain instances as long as the government doesn’t prefer one religion or appear to be endorsing religion (either one religion over another or religion over non-religion)

· Religion should not be used as a basis for government action, there should be other valid reasons

· 3. Accommodationists/coercion crown- thinks that even the endorsement question is too hostile to religion; government is free to accommodate and acknowledge religion; only a violation of establishment clause if an individual is coerced into participation or the government clearly bestows a favored status on a particular religion

· Really only thinks there’s a violation of the establishment clause when there is a violation of the free exercise clause (because there’s coercion)

· Lemon test- separationist-oriented, looks at 3 factors:

· 1. Must be a (dominant) secular purpose

· 2. Effect of law must not advance or inhibit religion

· 3. No excessive entanglement between religion and state

· If any of these are violated, there is a violation of the establishment clause

· Test has not been formally overruled, but hasn’t been consistently applied

· More commonly, endorsement test is used- gets rid of excessive entanglement prong and just asks whether, given the overall context, to a reasonable person (who is familiar with background of law), the purpose OR effect of the law is an endorsement of religion

· Cases tend to fall into two categories: government funding of religion and non-financial things (display of religious symbols, prayer, religious speech)

· When Christian symbols (nativity scene) are combined with secular symbols (santa), the question for the neutrality people (separationists already think it’s no good, accomodationists already think it’s fine) is if there are enough secular symbols to make it not look like an endorsement

· Reasonable person is a hypothetical person of indeterminate faith

· Neutrality people also see mixed symbols (adding a menorah) as a way of secularizing something

· In County of Allegheny, court upheld outside display of Christmas tree, menorah, and seasons greetings sign because they said tree was a secular symbol and there were enough mixed messages to avoid it being an endorsement

· However, did not uphold a nativity scene on the inside of the building because it was heavily religious and by itself

· Lone display is heavily suspect

· Separationists believe there is a presumption against religious displays on public property; accommodationists think that people with a problem can just look away; neutrality people look at the purpose and effect of the display to see if it acts as an endorsement of religion

· To determine if it’s an endorsement, looks to history, purpose, context

· Every display has to be analyzed based on its unique circumstances

· Lee v Weisman- Kennedy applies coercion test to find school prayers at graduation unconstitutional

· Two major factors: (1) coercion (indirect here); and (2) school involvement

· Even though school set parameters for religious speech and said it had to be non-denominational, it is even worse that the state is controlling the content

· Broad view of coercion- court looks at subtle effects on the child

· Dissent sees prayer as serving a secular function

· Financial assistance to religion

· Separationists believe that no money should ever be given to religion

· More recent approach has been that it is ok if government support is a general, neutral distribution of benefits

· However, government cannot give money in such a way that the school could use that money to support religious indoctrination

· Could supply textbooks, pencils, etc., but you couldn’t directly underwrite religious indoctrination

· Zelman changed this- allowed for the first time government money to go directly to a religious schools’ general funds

· Majority says it is sufficient to put forward a secular purpose, no substantial inquiry into actual purpose or effect

· Very important that parents get the check, then transfer it to religious school; only supports religion by virtue of the parent’s choice

· Real issue is whether the program has the effect of endorsing or advancing religion

· Two key factors: (1) facial neutrality; and (2) true choice

· As long as these factors are met, true effect of the program is irrelevant

