I. Marbury and Judicial Review

A. Determines if acts of the other branches are Con.

B. Limited to cases delegated explicitly in the Con. and any cases dealing with Con. issues (after Marbury)

C. Marbury – Con. as limiting, therefore controlling other laws and invalidating those in conflict with it.  Since courts interpret the laws, they say which of two conflicting ones rule.  In this way the S. Ct. took power for deciding all Con. cases.

II. DC v. Heller and Interpretive Limits (originalist or no)
A. How to interpret whether cases are under S. Ct. interpretation when they are not specifically mentioned in the text of the Con.

B. Originalist – S. Ct. can only interpret cases that are specifically mentioned in the text, implied from the Framer’s intent, or as a recognized historical practice of the time.
C. Non-originalist – judicial review allowed for subjects included as a part of the guiding principle behind the Con., allowing for changes over time.

D. DC v. Heller – as-applied challenge to DC law restricting gun possession as breaching the 2nd Amendment – supported on a text basis

III. Congressional limits – the Exceptions Clause and Ex parte McCardle

A. What are the regs. Congress can make as to S. Ct. appellate jurisdiction? 

B. Huge political issue that remains unresolved.  

C. Ex parte McCardle – S. Ct. doesn’t take habeas case where Congress specifically revoked the appeal they had given the right to – would be different if S. Ct. clearly had appellate jurisdiction in the case.

D. Extent of Congress’ court-stripping power left unclear – here was merely a revocation of statutory jurisdiction – revocation of Con. jurisdiction would not be allowed without an Amendment probably

E. Issue is whether Congress tries to change the law expressly for one case, or tries to remove jurisdiction for a wide range of cases 9which may implicate a sep. of powers issue)

F. Boumediene – authority to court-strip is valid, but in a habeas case where the indiv. right is Con. protected, must implement equal protections – court still has right to hear if court stripping is valid?
IV. Justiciability – limits on types of cases S. Ct. can hear – Article III extends only to ‘cases’ and ‘controversies’
A. Standing – who has access to court – no standing for taxpayers or citizens generally – valid for aesthetic harm, but econ. Interest best (easily proven)
1. Injury (which can be overcome for declaratory judgments)

2. Causation (D is the direct provable cause of the injury)

3. Redressability (suit in your favor fixes the problem

B. MA v. EPA – state standing to challenge enforcement of car emissions standards valid – special standing allowed for states’ interests because of their sovereign authority.
C. Ripeness – when do those with standing have access to court – overlaps with injury portion of standing
1. How speculative is the injury, and how soon will it occur?

2. May also be pre-enforcement review, preventing the need to break a law to get a judgment on its legitimacy

D. Abbott Labs v. Gardner – pharma case with large cost if new labeling required (usually courts don’t hear admin cases w/out clear injury)

1. Is the issue fit for court? Yes, statute interpretation

2. Is there a hardship without judgment? Yes, re-label or civil fines for breaking the law

E. Mootness – when do those with standing have access to court – suit ended if the injury is ended while the suit is pending, with 3 exceptions
1. When wrongs are capable of repetition (for the same or other Ps) but continue to evade review

2. When D voluntary ceases the injury but could begin it again later

3. When class actions are moot for the named P but not the entire class

F. Roe v. Wade – pregnancy clearly fits into the first exception both as to the P specifically and to women generally

G. DeFunis – law student can’t graduate twice so no #1 exception specific to him, the law school is letting him finish so his injury is moot, and the process for future 1L cases has been clearly defined.

H. Advisory Opinions – must void cases that are not specific enough where a ruling would be deciding an issue not before the court with specific facts.
I. Political Questions – what has access to court (Marbury – ministerial acts get judicial review, but discretionary acts do not) – any issues that should be defined politically or by public consensus should be left to the other branches of government.
1. Is another branch the final authority on the issue under the Con.?

2. Are there existing legal stds. that would allow the court to process and rule on the case?  Do they have the background to judge?

J. Nixon v. US – challenges to impeachment (of judge) not justiciable – sole powers delegates to House and Senate.
V. McCulloch v. MD

A. Is a US bank a valid exercise of Congressional power?  

B. Textual Article I argument that it is the method of collecting taxes, etc. is by a bank.  

C. Necessary & Proper clause includes useful, as well as essential, means.  Any reasonably close means to fill a task valid for Congress.  

D. No power of states to tax or restrict fed. policy (Supremacy Clause)

E. Source of Con. power is the people, not the sovereign states

VI. Old Commerce Clause

A. till 1890s – broadly defined, minimally used – manufacturing is not commerce, and product no longer in the flow of commerce is not among the states

B. Gibbons v. Ogden – commerce is defined as transactions or transport, among the states is any time 2 or more states involved, and affect defined as not entirely internal to a state

C. 1890s-1937 – narrowly defined with the 10th amendment as a limit

D. Hammer – child labor law, though worded as a commerce reg., is really a prohibition on manufacturing which is reserved to the states

E. Champion v. Ames – for lottery tickets, where there’s a great social and moral wrong, standards may be more lax

F. 1937-1990s – broadly defined and the 10th is not used – result of New Deal policies and desire for fed. regs.
G. NLRB – issue is not the initial source of the regulated product, but the possible impact generally
H. Wickard v. Filburn – aggregation argument for commerce – impact is not solely local impact, but collective force of all in the same situation
I. Civil Rights cases – Heart of Atlanta Motel and Ollie’s BBQ – impact on commerce and aggregation of similar circumstances allowed

J. 1990s forward – renarrowed and the 10th used again – state power reserved to allow for diverse local situations, to prevent tyranny (federalism), and to allow states to be test labs for laws
K. National League of Cities – 10th can be used only to protect those traditional government functions under state sovereignity – FLSA does not, therefore, apply to state employees since the state retains its right to set wages and hours – leads to later conflicts on what a traditional state function entails.

VII. Current Commerce Clause

A. 3 areas where Congress can regulate: 1) Channels of interstate commerce 2) Instrumentalities of interstate commerce 3) Local activities with a substantial effect on interstate commerce

B. Four part test for #3 (Lopez and Morrison): 1) Is it an economic activity? 2) Is there an attenuated or close connection between the regulated act and interstate commerce? 3) Is there a jurisdictional element to the statute (limited in scope and area)? 4) Are there Congressional findings to support the connection to interstate commerce?
C. Lopez – Gun-Free School Zones act not valid – connection to commerce too attenuated and no Congressional findings

D. Morrison – limit on aggregation and Congressional findings, which are not valid without an econ. act– VAWA not allowed, but might be ok in a larger statutory framework.

E. Raich – Marijuana home grown still subject to CSA (Controlled Substances Act) – 4 vote minority requires further proof that such an act was economic with a substantial effect.
VIII. 10th Amendment 
A. Garcia – regulation of mass transit workers is allowed federally – National League of Cities overruled as courts should not judge what traditional state roles are – 10th Amend. check is only through the political process
B. NY v. US – take title waste provisions – distinguished as applying regs to the states only, as opposed to states and the public generally – fed. gov. cannot force states to implement their policy – violation of 10th.
C. Printz v. US – gun background checks temporarily done by state exec. not allowed – 3 parts test of Con. validity: 1) historical practice 2) structure of Con. 3) precedent – commandeering principle here and in NY v. US
D. Reno v. Condon – DMV and private companies regulated, but no coercion of state gov. – distinguishable as a reg., not a forced implementation.

IX. 11th Amendment, Sovereign Immunity, and 14th Amendment § 5
A. 11th Amendment limits civilian suits vs. state governments 

B. Chisholm – diversity jurisdiction upheld in fed. court for SC citzens vs. GA – 11th passed in response to eliminate such suits

C. Hans v. Louisiana – 11th extended to include suits of citizens against their own state – no federal question suits for citizens against states – sovereign immunity of states preserved
D. Congress has right to abridge sovereign immunity and allow citizen suits when: 1) the intent to abrogate is clear and 2) where Congress has acted on its valid (usually Article I) powers

E. 14th Amendment restricts states’ power based on individual rights – fed. enforcement allowed, giving power over states in the area of civil rights
F. City of Boerne v. Flores – remedial statute on free exercise of religion not valid under 14th – fed. can’t proactively create protections without evidence of current discrimination

G. Seminole Tribe – Article I can’t be a basis for abrogation of state power because Congress can’t extend its own powers.

H. Abrogation of sovereign immunity then only valid under §5 of 14th, and only if law is proportionate and congruent to protection given by the Con. (or limited additional protection)

I. Individual suits only valid if: 1) fed. gov. sues on your behalf 2) if suit is against a state official specifically 3) state waives sovereign immunity 4) if suit is against local, not state, gov. 
X. Spending Power

A. Generally examined on the basis of a legitimate fed. interest and deference given to Congress – broad scope under current cases

B. Limited possibility of 10th Amendment violation

C. Sabri v. US – civil penalty for bribe issues valid – legit. Congress interest in seeing its money used for its purposes, not bribes.

D. SD v. Dole – withholding hwy $ valid in correlation to drinking age – 4 part test: 1) does withholding serve the general welfare? 2) are the reqs. for the money clear to the states? 3) do the reqs. have some relation to the money? 4) does the req. violate another Con. provision?
XI. Pre-emption, the Dormant Commerce Clause, and the Privileges & Immunities Clause
A. Pre-emption – is only valid under the DCC or P&I Clause

B. Pre-emption can be by express fed. law or intent of such a law (implied)

C. 3 types of implied pre-emption: 1) conflict – when impossible to comply with both state and fed. law 2) Congress’ intent to ‘occupy the field’ – fed. law regs. Are so extensive that there’s little for states to regulate or fed. intent for states not to regulate 3) state law frustrates fed. purpose – policy of fed. regs. contrary to state law direction.

D. Avacado Growers – no conflict (#1) with FL growers under fed. law and CA oil content statute – can comply with both ripeness and oil content.

E. #2 usually just for immigration cases (Davidowitz) – doesn’t matter if there’s no direct conflict or if both state and fed. law can be met – fed. trumps.

F. PGE – fed. safety laws on nuclear plants would be in conflict with CA safety laws – where CA laws regulate econ. interest in building new plants, purpose of fed. safety laws not frustrated. (#3)
G. Dormant Commerce Clause – prevention of state trade barriers and protectionist legislation for in-state interests – see chart below

1. State laws can’t discriminate against interstate commerce

2. Also can’t unduly burden interstate commerce

H. Philly v. NJ – waste issue is facially neutral, but with discrim. effect or purpose, and no valid non-protectionist interest with this as the best or only means to protect that interest.
I. Rare to meet DCC std. because of #2 being almost impossible to prove.

J. If no discrimination, still must use the ‘undue burden’ in interstate commerce test – somewhat controversial as a political issue as to how far a law should extend.

K. Exceptions to DCC are Congress’ approval and states as market participants: 1) Once Congress takes a stand, Commerce Clause no longer dormant – Congress can explicitly overrule the S. Ct. 2) If state is fully participatory in the market, and acting as an operator rather than a regulator, DCC does not apply.
L. South-Central Timber – market participant exception is only for a narrow market – you can K for timber sales, but controlling processing further down the line is a commerce regulation, not participation issue.

M. Privileges and Immunities Clause – Is an Article IV violation – only a very strong state justification can invalidate it – still run into issues of nondiscriminatory means
N. Usually fails on the ‘narrowly tailored’ issue (see test below)

O. Piper – NH law preventing out-of-state residents to practice law invalidated – availability might be a valid reason, but other more narrow ways to meet this requirement.

P. Piper dissent – was narrowly tailored, and also heavy state interest in practice of law as well as law making.

XII. Separation of Powers

A. 3 part general test (similar to Youngstown analysis for exec. vs. legis. issues):

1. Is there a Con. assignment of power (in the text), or an overlap?

2. If the text is unclear, has one branch acted in a way that might concern checks and balances?

3. Has one branch undermined or encroached on another’s power?
B. Formalism vs. Functionalism (similar to originalism issue):

1. Formalism – the text of the Con. is the only basis for how power can be distributed between the branches of government.

2. Functionalism – power is distributed between government branches pragmatically based on underlying values of the Con. and its animating principles, such as checks and balances and preventing tyranny)
C. Federal Executive Power – Youngstown analysis (see below), but also including executive privilege.
D. Youngstown – involves Pres. power to seize steel mills during war time as a war power – seen as law making, not executing, therefore invalid.
E. Jackson Concurrence – 3 part test: 

1) If Congress expressly or impliedly authorizes a Presidential act, the act is valid unless Congress’ power is invalid.

2) If Congress is silent, the President has the power to act based on concurrent authority in the Con.

3) If Congress expressly or impliedly is in conflict with a Presidential act, the act is invalid unless Congress has no power in that area – must be an independent executive privilege.

F. Frankfurter Concurrence – look at historical evidence to determine if an act is executive or legislative – attempt to preserve the balance of power.

G. Executive Privilege – only inherent privilege recognized by the S. Ct. – evidentiary privilege only
H. US v. Nixon – executive vs. judiciary – not a political question, not sep. of powers issue, and no absolute privilege for exec. when conflicting with strong needs of other branches – here due process wins, formalist approach balancing competing interests of each branch.
I. Clinton v. NYC – line item veto invalidated under #1 of Youngstown – formalist expression of exec. power does not allow President to take law making powers, even if Congress authorizes it (sep. of powers violated).

J. Presidential immunity – valid for official acts, but not private ones, or those while not in office (Nixon v. Fitzgerald and Clinton v. Jones)

K. Impeachment – always a political question – issues of how to apply it can never be reached by the court, as a strictly legislative power.

L. Federal Legislative Power – power to overrule court decisions and executive acts by law, unless express Con. prohibition.

M. INS v. Chadha – legislative veto on individuals in cases where power given to exec. and admin. agencies through statute – rejected because no bicameralism and presentment (Articles I and VII) – formalist approach.
N. Appointments – if inferior officers, Congress delegates appointments to President, Courts, or heads of departments – if officers of the US, President appoints
O. Morrison – independent counsel appointed as a special prosecutor is an inferior officer – 4 part test: 1) limited jurisdiction? 2) direct superiors/supervisors and ability to remove 3) length of position 4) scope to position (power to make policy?)

P. Foreign Policy – non-justiciable pol. question often– unclear under Con.
Q. Some powers are seen as inherent for federal action, especially in international sphere – not in Con., which takes power from the states.
R. Dames & Moore – arbitration in exec. agreement precludes further private litigation – valid exercise of exec. power, though not a treaty and not ratified by Senate – similar claims approved by statute in the past, as well as some measure of exec. agreement power for foreign policy interests.
S. War Powers Resolution – not tested in court, probably a political question and unenforceable – limits and defines Commander in Chief power to 1) declarations of war 2) statutory powers 3) national emergencies/invasion.
T. Hamdi – initial issue of legis. vs. exec. becomes issue of court power – all three branches must be involved when civil liberties at issue.
U. Ex parte Quirin – although exec. power is valid due to Congress’ authorization (Articles of War), there are two valid court issues 1) does the authorization apply to this particular case? 2) Is the law itself Con. valid?

Limits on Congress’ Power:

Article I powers: 


Commerce Clause


Spending Clause








- Broadly interpreted with deference 

3 valid areas:


   given to Congress.


1. Channels of interstate commerce 

2. Instrumentalities of interstate commerce 

3) Local activities with a substantial effect on interstate commerce



Four-part test under #3:

1. Is it an economic activity? 

2. Is there an attenuated or close connection between the regulated act and commerce? 

3. Is there a jurisdictional element to the statute (limited in scope and area)? 

4. Are there Congressional findings to support the connection to interstate commerce?



10th Amendment (is there commandeering of a state power or function?):

1. What is the historical practice in this area?

2. What is the structure of Con. (federalism)? 

3. What is the valid court precedent?


11th Amendment (does the state have sovereign immunity against civilian suits?)

- Assumed immunity for states unless a 14th Amendement, § 5 issue is imputed


14th Amendment, § 5 powers:

· In the case of civilian suits where the states have sovereign immunity under the 11th amendment, Congress can abrogate this immunity and allow civilian suits if there are valid ends and Congress’ means and ends are proportionate and congruent the rights explicitly granted under the Con (limited additional protection).

DCC


Is there discrimination?



Facial discrimination?



Facially Neutral law?

· barrier in?



- overwhelming discriminatory impact

· barrier out?



- proven discriminatory purpose?

· access to local markets?

· distinction between in-state 

- very contextual and fact-driven
and out-of-state?


- hinders innovative state legislation





If yes:





If no:

State then has burden to prove:
-  Law is assumed Con.

-  P must prove law is an 
1. Valid non-protectionist interest (health and safety).
    undue burden on 
· Is there some reason that out-of-state 
    interstate commerce.

interests are treated differently?
-  Must be proven that 
2. The current law is the best or only means to meet 
    burden on commerce 

this valid interest.
    outweighs the state 
-
Are there non-discriminatory alternatives?
    benefit.




If 1 and/or 2 not met:


· Congressional approval takes it out of the DCC test – issue becomes an IC issue of whether Congress has the power to regulate.

· Market participation takes it out of the DCC (for facially neutral laws only) if:

1. The state is fully participatory in the market.

2. The state is an operator only, not a regulator.

3. The state is involved only in the narrow immediate market, not downstream interactions

4. Even if this test satisfied, there may be a privileges and immunities issue.


Privileges and Immunities Restriction (on MP exception):


· Individuals of one state have the same rights as those in other states
· A fundamental right (usually livelihood) must be violated by a discriminatory state law for it to be effective, even if the state is a market participant.

1. Were Priviliges and Immunities violated? 

2. Can state justify the reason for the discrimination?  Is there some reason out-of-staters are inherently different?

3. Is the law narrowly tailored to achieve legitimate means?

