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· I. Offer and Acceptance

· Three elements in the formation of a contract: offer, acceptance, and consideration

· Most important factor is whether a reasonable person in the position of one of the parties would believe there was a contract

· Even if one party doesn’t really intend to enter into a contract, if he behaves in a way that would lead a reasonable man in the position of the other party to believe there was a contract, he is bound

· Must be a reasonable person in that specific situation, knowing what the party knows about the other party

· If a party is bluffing or joking, but acts as if he is making a contract, it is valid as long as other party reasonably believes there is a contract

· Family agreements are usually gratuitous, but if it is intended to be a legal contract, extra steps should be taken to ensure legality of it

· A. Offer

· “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it”

· An offer creates a power of acceptance (offeree is given the power to conclude the deal)

· A price quotation isn’t an offer

· An offer should be directed at one individual, not just put out to the general public or a large group of potential customers

· However, most states have consumer protection statutes saying advertised prices are legally binding

· Look at language and circumstances to determine whether an offer was made

· Generally, “asking” for a price isn’t an offer, but if a party is responding to another party’s request for an offer, it will probably be considered an offer

· “Offer” or “promise” usually indicate offer; problems with “I’m asking” or “quote”

· 3 factors: language, group or individual, and whether it is a response to a request

· Also a factor, the definitiveness and specificity of the terms; the more definite, the less likely it is to be negotiations

· Also look at history and context of dealings

· Mirror image rule- acceptance has to be of identical terms as offer or it is considered a counter-offer

· B. Acceptance

· What does an offeree have to do to accept an offer?

· 1st Principle: The offeror is the master of the offer- can control what needs to be done in order to accept

· An offer that doesn’t specify an amount of time still lapses after a reasonable amount of time

· Unless method of acceptance is made very, very clear, the law assumes any reasonable means will do

· 2nd Principle: The acceptance must be definite and unequivocal

· If there is any waffling or hedging, it will be taken as a counteroffer, not an acceptance

· Some communication or action conveying acceptance to offeror is required; silence or equivocal acts won’t cut it

· C. Duration of Offers

· Ways of terminating the power of acceptance:

· Rejection or counteroffer by offeree

· If a reasonable person in offeree’s position would understand it as rejection

· Lapse of time

· In face to face conversations, offer is generally only good until end of conversation; often, acceptance or refusal is expected immediately

· Whether a period time between offer and acceptance is reasonable is a question for the jury

· Revocation by offeror

· If a reasonable person in position of offeree would understand offer to be revoked

· Death of either party

· (Can’t terminate once it’s been accepted)

· Mailbox rule

· Acceptance is valid on dispatch, everything else is valid on receipt

· Purpose is to protect offeree from revocation and allow them to rely on contract

· For an option to be valid, it must be in writing and signed, have consideration paid (even just a dollar), and set a reasonable time to make a fair deal

· II. Unilateral and Bilateral Contracts

· Bilateral- a promise for a promise

· Unilateral- offeror is bound, but offeree isn’t; like an option contract

· Once the offeree has started to perform, offeror loses power to revoke

· In situations where partial performance would leave the offeror worse off (mowing half the lawn), when the performer starts to perform, it is implied that they are obligated to finish, turning the unilateral contract into a bilateral one

· Offeror is bound to allow the offeree the opportunity to perform

· Bids

· III. UCC § 2-207

· Most heavily litigated section of UCC

· Problem is that buyers and sellers rarely read the fine print, which is included on forms routinely sent by buyer to seller (purchase orders, notices of sale, invoices, etc.) or acknowledging an oral agreement

· Question is whether there actually is a contract and what the terms of the contract are

· Fine print may violate mirror image rule in that it might include provisions that weren’t really agreed to, which would only be a counteroffer, not acceptance

· While parties agreed on major terms, didn’t agree on fine print

· 2-207 says that a “definite and seasonable acceptance” operates as an acceptance even if it states terms additional to and different from those offered, unless acceptance is expressly conditional on assent to additional or different terms

· Term is seen as additional if it would result in surprise or hardship

· If there is something that everybody thought was a deal, it is a deal even though there is stuff in the fine print that diverges

· Must be agreement on “dickard terms”- price, major things, etc.

· Most litigation arises out of a dispute over what the terms of agreement are

· One party tries to impose conditions on another party that were never really agreed to

· Courts came up with “last shot doctrine”

· Essentially says whoever blinked gets stuck with the other guy’s terms; whoever sent the last form has set the terms

· However, 2-207(1)-(2) tries to change it around and seems to favor the party that first sent the form because they made the offer, which was accepted

· Normally, buyer is offeror, so buyer usually gets their terms and any non-material alterations by seller; more of a “first shot” principle

· Routes of contract formation

· Route A- 2-207(1) (except last phrase “unless acceptance…”) and 2-207(2)

· There is a contract under the terms of the purchase order (offer), different terms in acceptance are only included if they are immaterial, unless offeror objects to them

· Route A1- 2-207(1)-(2) with written confirmation

· Here, there is a prior oral agreement (usually over the telephone) with a written confirmation of the dickard terms they agreed to on the phone

· Both parties propose different terms than they orally agreed to, any changes by either party are only included if they are immaterial

· Route B

· Acceptance is expressly conditional on agreement to additional terms

· Actions need to be very clear, can’t start performing before other party agrees because court will think other party never read it, so it was never agreed to

· Resurrects mirror image rule

· Doesn’t happen very often

· Route C- 2-207(3)

· If A or B fail, but parties still dealt with each other, terms are whatever they have agreed upon in their forms and use UCC to fill in any gaps

· “Knock out rule”- conflicting terms aren’t part of the contract, any gaps are filled in by UCC

· Good argument for knock out rule when there is an oral agreement and then written confirmation (route A1)

· IV. Parol Evidence

· Philosophy/Attitude

· Williston (pro writing)

· Parties are responsible to read, write, and understand;

· Writings are good- evidence, efficiency;

· Virtue of certainty- deal is known to all and not subject to constant disputes;

· Juries are often emotional and overly sympathetic to underdogs

· Corbin (pro extrinsic evidence)

· Parties are often victims of unbalanced bargaining power and complexity;

· Frailties of language- it’s hard to say everything you want to say perfectly;

· Virtue of flexibility or fluidity- deals often come together over time

· Juries are capable of finding the truth

· Huge percentage of contract disputes are about what the contract actually means

· Parol evidence rule- Parol (oral) evidence from negotiations prior to contract can’t be used to contradict writing; all negotiations are integrated in writing, making all prior negotiations irrelevant (“if x is the contract, then x is the contract”)

· Oral evidence subsequent to making contract is not covered by this rule, those are modifications

· Problem is in trying to decide when particular writing is an integration

· One approach- “four corners” or “appearance” rule- judge looks at contract and if it looks complete, then it is complete

· Most conservative, pro-writing view; generally abandoned

· Second approach- restatement 240- if it looks complete, it is complete subject to the ability of the challenger of the writing to convince the judge that reasonable people would cover this subject in a separate agreement

· Circumstances provide a lot of flexibility in determining whether contract is complete or not

· Problem in between four corners approach and Corbin; rules at extremes are easy to apply

· Third approach- UCC 2-202, comment 3- no more presumption, evidence will be admitted unless defender of the writing can establish that this is a subject that certainly would have been included in writing; shifts burden from restatement

· Fourth approach- Corbin- all a challenger of a writing has to do is present credible evidence that there was an outside agreement and parties didn’t intend to erase it when they executed the writing

· Most liberal in terms of admission of extrinsic evidence

· Approaches move from Williston-leaning to Corbin-leaning, philosophically

· Big grey area in determining whether reasonable people would not include something in the contract, all depends on judge’s philosophy

· If there is an outside agreement with its own consideration, it is definitely enforceable, parol evidence only comes in when they try to tack agreement onto same consideration as contract

· If drafters definitely don’t want any parol evidence to be considered, can include a merger or integration clause

· Parol evidence rule only comes up when there is a writing; if there’s no writing, it’s basically a free-for-all

· Always one party that introduced writing and wants to stand on it, other party that thinks writing doesn’t show full agreement

· Fight is usually at a preliminary motion where judge decides whether or not evidence can be heard by a jury

· Ambiguity exception to the parol evidence rule- not trying to add to contract, just trying to say that words mean something different

· Must be some kind of ambiguity on the face of it

· Or could be a latent ambiguity- not ambiguous on its face, but becomes ambiguous when you consider outside circumstances

· Extrinsic evidence- evidence from outside the writing that is used to determine the meaning of the writing

· Williston- limit it to only objective evidence

· Parties are allowed to bring in evidence that could prove that a seemingly straightforward term is ambiguous (dictionaries, custom, etc.)

· Corbin- would include evidence if language in contract is fairly susceptible to multiple meanings

· Easier to try to say language is ambiguous than to bring in wholly new evidence

· Also easier if writing is imperfect; lawyers will try to find something in writing they can attach extrinsic evidence onto

· V. Principles of Interpretation

· Mutual intention should be first and foremost; if both parties intended the same thing, that controls, whether the judge thinks it’s ambiguous or not

· Commercial reasonableness is a useful guide to interpretation of ambiguous contract; if one reading results in a reasonable deal and the other reading results in a grossly unequal agreement that most reasonable men would never enter into, the court will read it as the reasonable one

· In 2-202, parol evidence rule, says that course of performance, trade usage, and course of dealing can be brought in

· Course of performance- repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other; must be accepted or acquiesced in without objection

· All of these requirements are necessary because the purpose of course of performance is to modify the contract to what both parties actually agreed to

· Course of performance can be used to modify a contract because it occurs after the contract and performance can show what was meant

· Trade usage- a practice or method of dealing that is regularly observed in a trade, place, or location; used to show that there is the expectation of it being observed

· Trade usage can’t modify contract, can only supplement or give meaning

· Must be proved as fact, so usually decided by jury

· It is assumed that trade usage was such a custom that it was taken for granted at the time of the drafting, which is why it wasn’t included in writing

· Course of dealing- specific to two parties involved, includes conduct under past contract

· Order of preference in interpretation if there is a conflict amongst them:

· 1. Express terms

· 2. Course of performance- parties in this contract

· 3. Course of dealing- parties in a different contract

· 4. Usage of trade- other parties in other contracts

· 5. Gap fillers from UCC

· Only comes up when they conflict and they can’t be construed as reasonably consistent

· A jury decides how this battle turns out

· A merger or integration clause would not stop these things from coming in because 2-202 says all of this can be brought in

· Gap fillers

· Gaps happen when parties fail to foresee a problem, could foresee but thought it was unlikely to happen

· Also pass-the-buck situations when problem would be so far in the future that drafters think it’s not their problem

· Court fills gaps with what they thought parties intended, what they would have intended, or what is fair

· UCC 2-204(3)- a contract doesn’t fail for indefiniteness if parties intend to create a contract and there is a reasonably certain basis for providing a remedy

· Good Faith

· “Faithfulness to an agreed common purpose and consistency with the justified expectations of the other party”

· Not an independent requirement of good faith; more of an interpretive tool to decide what the parties agreed to do

· Not a cause of action for bad faith, have to hang it onto something in the contract

· Bad faith for a company with a terminable at will employee to fire them when the principal reason is to deprive an agent of commission

· A contract to provide all of something you produce to another party means that you have a good faith duty to produce item, even if it is economically unfeasible

· VI. Conditions

· Whether something is a condition or a promise determines what duty the party has

· A condition allows a party not to perform if the condition doesn’t occur

· Express condition- needs to be fully performed; promise- substantial performance is acceptable

· How substantial a performance has to be depends on the court; courts that are more willing to allow a breach party to recover restitution will demand more substantial performance; if restitution is hard to get, court will be easier on what is substantial performance so that contract will still be valid
· Three basic kinds of conditions:

· 1. Express condition

· Parties expressly condition a particular duty upon some uncertain event

· If condition doesn’t happen, party can’t be held for breach of contract because duty hasn’t been activated

· Ex.: In real estate deal, buyer’s duty to pay is conditional upon their ability to obtain a loan at a certain interest rate

· 2. Implied-in-fact condition

· Not expressly stated, but the facts compel the conclusion that a duty existed

· Ex.: Grain sales contract says seller has to deliver grain to a port to be determined by buyer; doesn’t say it’s expressly conditional, but seller only has to perform if buyer designates a port

· 3. Constructive (implied-in-law) condition

· Not expressly in contract, doesn’t have to happen factually, but out of a general sense of the transaction, out of fairness, the court may provide a condition (construct one) in order to make the transaction go through

· Ex.: Roofing contract provides that roofer will use a particular type of material, court may put in a constructive condition that the owner only pays if the roofer substantially performs 

· Constructive conditions depend on substantial performance

· Not expressly state, but it can be; can also expressly state that the roofer be paid ahead of time

· If contract is silent on it, court will read it as payment dependant on performance

· Pure conditions: not promising condition will happen (i.e. will perform if the weather is good)

· Promise and condition: builder promises to construct, owner’s duty to pay is expressly conditioned on builder building

· Quality control: buyer doesn’t want to pay unless architect/engineer/art expert says performance is up to snuff, issues certificate of approval

· Used to compel performance: like with insurance companies, don’t make customers promise to pay premiums, but their performance is conditional on policy-holder paying premiums

· Establishes time sequence: builder putting in foundation is condition on owner making payment #1, owner making payment is condition on builder putting up frame, which is condition on owner making payment #2, etc.

· Policy issues: on one side, there is forfeiture/windfall, on the other side, freedom of contract

· If person performs and other party isn’t satisfied (artist paints picture and person doesn’t like it), performer suffers forfeiture

· If person builds house, but doesn’t quite meet condition (wrong pipes in house), if owner doesn’t have to pay for it and gets to keep it, that is forfeiture and windfall

· Freedom of contract argument: people should be allowed to state specifically what they wanted and not have to pay for something if it is not exactly correct

· To draft something as a condition: expressly write “express condition precedent,” identify the duty that is conditional, maybe have them promise to attempt to satisfy condition, have a separate section labeled “conditions,” put in contract what will happen if condition is not met

· Recital- describes situation at the time parties entered into the contract

· Conditions are only a condition on a duty, not on the contract as a whole; other party can waive the condition

· Interpretation of conditions

· Three different standards of satisfaction when payment is conditional on satisfaction of other party

· 1. All somebody has to do is express dissatisfaction

· Problem- not really mutuality, agreement could be illusory- gives defendant pretty much a free way out, could lead to huge forfeiture

· Still useful in cases like one with painting of dead daughter where plaintiff was sort of pushing his painting on defendant

· Really says that there isn’t a contract at all; not a contract until party expresses satisfaction, which would essentially be acceptance

· 2. Must be good faith (honest) dissatisfaction

· Problem- hard to prove if something is in good faith with cases that turn on someone’s personal taste; could also lead to big forfeiture

· Should be used in cases involving fancy, taste, whim, personal judgment, etc.

· 3. Reasonable dissatisfaction

· Problem- takes away from freedom of contract, would second guess opinions in cases where it is dependant on satisfaction of architect, engineer, etc.

· Should be used in matters capable of objective evaluation (i.e. credit checks, quality of construction, etc.)

· Drafting could influence which standard is used- to get #1, would want to say that there is not a contract until party expresses satisfaction and accepts; to get #2, would say that decision is personal and party is sole arbiter, decision is final and conclusive if made in good faith; to get #3, just say reasonable satisfaction or satisfaction

· Jury Instructions- #1- did he refuse to accept; #2- was he honestly dissatisfied; #3- would a reasonable person in position of defendant be dissatisfied and was defendant dissatisfied

· Excuse of conditions (attempts to get around potential forfeiture/windfall situations)

· 1. Modification

· If parties agree to it, they can change the condition

· 2. Estoppel

· 3. Express Waiver

· 4. Election/Implied Waiver

· 2 through 4 are spins on the same thing

· Estoppel- situations where you still had time to meet condition, but other party says you don’t have to perform and you rely on it

· Express waiver- must be something relatively immaterial, if party clearly waives some performance

· Election/implied waiver- party acted for a while like they didn’t care; actions waived condition

· If there is no reliance or consideration, it needs to be immaterial

· 5. Interpretation

· Courts sometimes find that something will satisfy condition; helps a lot in insurance cases where contracts are construed against the insurance company

· 6. Prevention/Hindrance

· If a party makes it hard for other party to comply with the condition, court won’t enforce it

· 7. Impossibility

· What you’re asked to do can’t be done, so court will excuse it

· 8. Ignore/Override

· Some courts might think it is equitable to just ignore a condition if it’s immaterial and will lead to huge forfeiture

· Order of performance

· Who has to do what first when the contract doesn’t say anything about it

· Parties who don’t like the default gap fillers can expressly control order of performance

· Order of performance tries to ensure that both parties perform without having to extend credit to the other party that they haven’t bargained for; simultaneous exchange is the best

· A court can’t invent some kind of payment schedule, it must be drafted into the contract

· Preference for concurrent performance; if a time is specified for one party’s performance, but not the other’s, court will try to make it simultaneous; same if time isn’t specified for either party

· Possibility in simultaneous exchanges of a stalemate; if both parties are holding on and not letting go, neither party has performed or defaulted

· If there is a defect, buyer must notify seller and give them a reasonable time to cure; would then have to attempt to tender at time specified in contract for seller to breach

· Consequences of buyer’s anticipatory repudiation/breach:

· No need for seller to tender performance

· If seller is to collect damages based on a breach, ordinarily seller has to show that they had the ability to perform under contract; where defects are curable, repudiation by buyer excuses not only the tender, but the obligation of the seller to take whatever steps they would have needed to in order to cure

· Quality of performance

· Consequences of finding substantial performance:

· Question of fact, decided by jury

· Party who performed can sue on the contract, other party would still be obligated to pay contract price, but it can be offset by the difference between what was promised and what was actually delivered

· Even though he has substantially performed, party has still breached the contract and owes damages

· Substantial performance is the constructive condition that has to be met to trigger buyer’s duty to pay; because there’s a breach, though, there is still the possibility for damages claim

· Damages can either be cost of performance or diminished value

· Consequences of finding no substantial performance:

· Buyer doesn’t have a duty to pay because constructive condition of substantial performance hasn’t been met

· Contractor would then have to rely on restitution as a breaching party, depends upon the court how willing they are to grant it

· Courts that are more liberal about granting restitution to a breaching party are much tougher on finding substantial performance because there is backup to prevent forfeiture/windfall

· Some factors in the decision:

· Did promisee get substantial benefit under contract?

· Will damages to promisee solve the problem?

· How great is the loss to promisor if not found to be substantial?

· How willful was the failure of the promisor?

· If ongoing, does failure of promisor indicate problems in the future?

· Because you can’t always expect perfection, look at reasonable expectations of the promisee

· A breach is material if party hasn’t substantially performed

· Severable/divisible contracts

· Severability or divisibility is another way courts deal with problem of forfeiture

· Divisibility affects restitution and means that both parties still have a duty in regard to the rest of the contract

· Conditions and the UCC

· UCC § 2-601

· Called the perfect tender rule because, if the goods fail in respect to conformity, they can be rejected

· Drafters put the standard a lot higher with sales of goods because forfeiture is not as catastrophic; rejected goods can usually be resold; buyer can’t keep them so there’s no windfall

· There are some qualifications to the perfect tender rule:

· Buyer doesn’t always have the option to reject

· Has to reject in a reasonable time, otherwise they accept, but then would be able to sue for damages

· Or, under 2-608, buyer can revoke acceptance within a reasonable time if they didn’t discover the problem until after acceptance; non-conformance needs to be a substantial impairment of the value of goods

· Different from perfect tender

· Standard of perfect tender only applies if buyer hasn’t accepted the goods under 2-606

· Three ways to accept (2-606)

· 1. Enough time passes without rejection

· 2. Use the goods in some way that would be inconsistent with rejection

· Expressly accept

· Another qualification is that the UCC puts the general obligation of good faith into the performance of every contract, meaning buyer must have a valid reason for rejection

· Unhappiness with contract is not a valid reason for buyer rejecting the goods

· Parties can contract to allow for certain imperfections, limit seller’s liability to repair and replacement

· If it is an installment contract, as laid out in 2-612, it is not a perfect tender rule, but substantial impairment

· 2-612- buyer can only reject if it is non-conforming and substantially impairs the value of the shipment (2-612(2)) or substantially impairs the value of the whole contract (2-612(3))

· How do we decide if goods failed to conform in any respect?

· Interpret the contract and try to determine the intent of the parties looking at express language, trade usage, gap fillers, etc.

· UCC § 2-508 doesn’t affect buyer’s right to reject, but what happens after buyer rejects

· In some circumstances (when seller had reasonable grounds to believe that goods would be acceptable or when the time of performance has not yet expired (when performance is due under contract)), with notice to buyer:

· If it isn’t time for delivery, seller has an absolute right to cure

· If it is time for delivery, depends on reasonableness test

· Closed container situation- seller doesn’t know there’s a defect and is reasonable in thinking that what they’re delivering conforms; gives further reasonable time to cure

· Doesn’t have to think it’s perfect tender to be acceptable, can have other grounds for believing goods would be acceptable (example of delivering newer TV model)

· Buyer can still reject, but would allow seller further reasonable time to cure

· If it is something like a new car, repair won’t be acceptable, must replace with brand new car

· Anticipatory Repudiation

· If one party anticipatorily repudiates, other party has an immediate cause of action, even before other party was supposed to perform

· Plaintiff wouldn’t have to continue to prepare as if other party would perform because then he wouldn’t be able to seek a replacement or mitigate damages which would be inefficient and bad for both parties as it would increase damages

· Biggest problem is that it allows breach of contract before performance was even due

· This is ok because anticipatory repudiation undermines reliance on a promise so other party loses what they bargained for

· Requirements for an anticipatory repudiation:

· An unequivocal statement or voluntary affirmative act by breaching party that indicates to the other party that they intend to breach

· High standard to prove other party absolutely intends not to perform

· One party can’t assume the other party has anticipatorily repudiated

· If a party has reasonable grounds for insecurity, under UCC 2-609, they can write a letter to other party seeking assurance that other party will perform

· If other party doesn’t respond within a reasonable time not exceeding 30 days (2-609(4)), it is taken as a repudiation

· The stronger your grounds for insecurity, the more you can demand (can want to see something tangible like bank account numbers, money in escrow, etc.)

· Rumors may give you grounds for insecurity, but less reasonable to suspend and you can demand less assurance

· VII. Grounds of Rightful Cessation

· A. Mistake

· Ways to look at mistake:

· Restatement:

· A. Mistake of both parties;

· B. Goes to basic assumption on which contract was made;

· C. Has a material effect on the agreed exchange;

· D. Risk NOT allocated to injured party by:

· 1. Contract

· 2. Conscious ignorance (lots of ways they could have discovered problem, but chose to be oblivious)

· 3. Court

· Factors:

· A. Size of mistake;

· B. Amount of consideration (does it look like they paid amount reasonable for what parties thought it was, or was it more because parties acknowledged some risk?);

· C. Fault, knowledge, or reason to know of advantaged party;

· D. Stupidity of injured party;

· E. Promptness of discovery and possible reliance (the more settled things are, the harder it is to get out of contract)

· Promptness a very important factor because of desire for finality of contracts

· Lack of reasons to enforce promise:

· A. Did or should injured promisor have understood this risk as part of the bargain?

· B. Has advantaged party changed position?

· C. Has injured party been benefited? Can the benefit be returned?

· Mistake- an erroneous belief not in accord with the facts

· Much easier to get out of contract if it is mutual

· With unilateral mistakes, court is much tougher on sellers because they should be familiar with the product and know about it before they sell it

· Not just a bad contract

· General rule- favors holding people liable to promise

· Lots of reasons to enforce promise- morality, reliance, private autonomy, unjust enrichment, etc.

· If enforcing a promise based on a mistake cuts against these interests, that is a good reason not to enforce it

· Mistake, fraud, and breach of warranty all circle around the same questions (duty to disclose, etc.)

· The closer a party gets to fraud, the more a court will overlook the promptness factor

· If it is a pure mistake, any passage of time hurts argument

· B. Misunderstanding

· 1. No mutual assent if parties attach materially dirrefent meanings to their manifestations AND

· a. neither knew or had reason to know meaning of other; OR

· b. each knew or had reason to know meaning of the other

· 2. Manifestations are operative in accordance with meaning attached by one IF

· a. that party does not know any different meaning and the other party does know meaning of first party; OR

· b. that party has no reason to know any different meaning and other has reason to know meaning of first

· Unilateral Mistake

· 1. Mistake of fact by one party

· 2. Basic assumption on which contract was made

· 3. Material effect on agreed exchange

· 4. Risk NOT allocated by:

· 1. Contract

· 2. Conscious ignorance

· 3. Court

· 5. A. Other party had reason to know or his fault caused mistake OR

· B. Enforcement unconscionable

· 1-4 same as mutual mistake; #5 is additional hurdle for unilateral mistake

· Unconscionable standard is kind of reflected in #2-3, defeating any distinction between mutual mistake and unilateral mistake

· Sometimes intent of parties can be determined by looking at the price

· Clerical mistakes generally make it easier to get out of contracts because it is easy to prove where mistake happened

· Most courts look at whether other party had reason to know of the mistake

· C. Impossibility of Performance

· Should promise be interpreted as:

· A. I’ll do it no matter what? Or

· B. I’ll do it unless there is a significant change of circumstance? Or

· C. I’ll do it so long as everything stays the same?

· Usually courts go with B

· Judge Wright:

· 1. Something unexpected happened;

· 2. Risk is not allocated by contract or custom;

· 3. Performance is rendered commercially impracticable

· Factors:

· 1. Foreseeable? 

· 2. Preventable?

· 3. Best insurer?

· 4. Ease of drafting to deal with contingency

· 5. Either party compensated for risk?

· 6. Financial impact?

· 7. Best party to take a hit?

· Impossibility is a misnomer- in certain circumstances, you can be obligated to do the impossible

· Obviously won’t be specifically enforced, but could have to pay damages if you stupidly promise to do something that you won’t be able to do

· Also, doesn’t really have to be impossible to get out, just unreasonably huge, unpredictable expense

· Not an excuse that is easily granted, have to establish something very serious because problems and unforeseen circumstances are very common in the world

· There is an implied condition in every contract that performance is excused if performance becomes impossible due to no fault of either party

· Event only has to be unexpected, not unforeseeable (a fire is foreseeable, but not expected)

· D. Frustration of Purpose

· Difference between frustration of purpose and impossibility/impracticability is that performing parties usually raise the latter as a defense, paying parties raise the former

· Courts tend to be harder on paying parties than performing parties making these respective arguments

· Other party would be able to perform, but it has lost all value to paying party

· Courts say there was an implicit condition of the non-occurrence of the unforeseen event

· Defendant must satisfy two tests:

· 1. The frustrating event was not reasonably foreseeable

· Again, more like not expected than not foreseeable

· 2. The value of the performance is totally or nearly destroyed

· Courts look to whether it goes to the foundation of the contract

· Look at event that happened- how foreseeable was it (WWII, trouble in the Middle East)? Would excusing this contract force court to excuse a ton of contracts?

