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· I. 7 theories of obligation

· 1. Obligation arising from an agreement with consideration

· 2. Obligation arising from justified reliance on a promise- promissory estoppel

· 3. Obligation arising from unjust enrichment

· 4. Obligation arising from promises for benefit received

· 5. Obligation arising from tort

· 6. Obligation arising solely from “form”

· 7. Obligation arising from statutory warranty

· II. Agreement with consideration

· Williston- Classical approach to contract

· 1. Bargained for (process)

· Bargained for and given in exchange for the promise

· Needs to be some kinds of bargaining process where an exchange of detriments is set up

· 2. Detriment (thing)

· a. An act

· b. A forbearance- must be discussed and provable

· c. Creation, modification, or destruction of a legal relationship

· d. A return promise

· If there is both a bargain and a detriment, there is consideration and a contract is enforceable

· Fuller- reasons to enforce

· 1. Substantive reasons

· Private Autonomy- private decision-making is essential to economy

· Reliance of promisee

· Unjust enrichment of promisor

· Morality

· 2. Formal reasons

· Evidentiary- the more evidence there is, the easier it is to enforce

· Cautionary- the more formal something is, the more it gets your attention

· Channeling- form is very useful for making a complex thing simple

· Past detriment is not consideration because something that already occurred can’t be bargained for

· III. Promissory Estoppel: Major element is induced harm

· 1. Promise

· 2. Promisor should reasonably expect to induce action or forbearance

· 3. [of a definite or substantial character]

· 4. On the part of promisee or third party

· 5. Which does induce such action or forbearance

· 6. Binding if injustice can only be avoided by enforcement

· 7. Remedy must be limited as justice requires

· Court will usually only award reliance damages- put injured party back where they were before contract

· All charitable donations are subject to promissory estoppel

· Reliance has to be reasonable too, not just promisor’s expectation to induce action

· Can be used if party relied on promise before there was a contract

· IV. Unjust Enrichment/Restitution/Quasi-Contract/Implied-in-Law Contract

· 1. Independent theory of liability

· a. Where no promise; or

· b. Where contract has failed for some reason (e.g. statute of frauds); or

· c. Where breaching party seeking payment for value conferred

· 2. Two basic elements

· a. Enrichment of or benefit to the defendant

· b. Unjust if defendant is allowed to retain benefit without compensation

· 3. Generally retention is unjust if:

· a. Benefit was conferred with expectation of payment (or at least NOT gratuitously); and

· b. Benefit was not thrust upon the defendant where no choice to refuse (“officious intermeddler”)

· Implied-in-fact contract- expressed contract by conduct; not written or even spoken (go to dentist and you’re expected to pay, no contract needed)

· Look at whether the service is the type of thing you would expect to be paid for in determining whether it is gratuitous or not

· Many unjust enrichment cases look like breach of contract, but contract was unenforceable for some reason; courts still often look at unenforceable contract to resolve certain questions

· Breaching party can get restitution but limited by contract and subject to an offset due to any damages caused to injured party

· V. Moral Obligation or Promissory Restitution

· A weak unjust enrichment case with a promise to bolster it

· Benefit conferred + subsequent promise to pay

· Benefit:

· 1. How definite is the benefit?

· 2. How substantial is the benefit?

· 3. Does the promise help to show the reality, nature, and extent of benefit?

· 4. Is the benefit proportionate to the promise made?

· Subsequent promise to pay:

· 1. How formal is the promise? It helps if there is some writing

· 2. Is the value of the benefit stated?

· 3. How much time has elapsed between the  benefit and the promise? (A little time is better because it gives promisor time to think about it and shows it’s not impulsive)

· 4. Has any significant part of the promise been performed? If the promisor had paid part of it, shows that he believed it was an enforceable promise

· 5. Has the promisee relied on the promise in any significant way?

· Not binding if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched

· VI. 3 possible remedies for contract dispute

· 1. Expectancy- puts parties where they would have been if contract had been completed

· 2. Reliance- puts the injured party back where they were before the transaction 

· 3. Restitution- puts the breaching party back where they began; remedies unjust enrichment

· VII. Remedies- Expectancy

· Tries to put injured party in as good a position as they would be had the contract been fulfilled

· 1. What is the expectancy measure of damages?

· 2. Two conventional ways to measure expectancy:

· 1. Cost of performance

· 2. Diminished value

· 3. What did plaintiff lose? What performance was actually expected?

· 4. What kind of disproportion is there in the particular case between cost of performance and diminished value? Why?

· Expectancy is primary measure of recovery

· Tries to give plaintiff the benefit of the bargain- if a party agreed to a certain bargain and is forced to replace at a higher cost, they will be awarded the difference in order to retain the benefit of the bargain (Lukaszewski)

· Other two types of damages (reliance and restitution) come into play when expectancy is hard to measure, when plaintiff thinks expectancy is lousy, and when expectancy may be excessive

· In a lot of cases, cost of performance and diminished value will be identical or very close (how much does property value go down if not landscaped? Same as it would to get it landscaped)

· Sometimes value is diminished if contract is completed (ugly fountain, bomb shelter), but promisor is still obligated to live up to contract- cost of performance is awarded if breach

· When deciding between cost of performance and diminished value, look for if one party is going to get a windfall

· When cost of performance far exceeds diminished value, courts may look to whether plaintiff actually intends to perform (swimming pool hypo)

· For performing parties, contract price is most important; for paying parties, value of performance is most important

· UCC Remedies- UCC mostly deals with expectancy damages

· Buyer (paying party) as plaintiff: seller breached

· 1. Substitute transactions

· a. Buyer actually covers 2-712

· b. Buyer recovers what it would have received from a hypothetical market transaction 2-713

· 2. No substitute transactions

· a. Buyer accepts defective goods and recovers a value difference 2-714(2)

· Subtract the value of goods accepted and the value they would have had if as warranted; subtract difference in value from the contract price

· b. Goods are unique and buyer can’t cover; buyer gets specific performance 2-716

· Seller (performing party) as plaintiff: buyer breached

· 1. Substitute transactions

· a. Seller actually resells 2-706

· b. Seller recovers what it would have received from hypothetical market transaction 2-708(1)

· 2. No substitute transactions

· a. Seller whose resale is not truly a substitute recovers profit from one lost sale 2-708(2) (lost volume)

· b. Buyer has the goods or seller can’t reasonably resell; seller gets price 2-709

· “Hypothetical market transaction”: buyer doesn’t actually cover or seller doesn’t actually resell, but hypothetically resell it at market value and collect the difference

· “Lost volume seller” 2-708(2)- if seller has endless supply and could have made second sale regardless of first sale

· Threefold test for establishing:

· 1. Second buyer wasn’t solicited

· 2. Sale would have been successful anyway

· 3. Could the seller have completed both transactions?

· Seller’s damages limited to profit and any incidentals

· Consequential and Incidental damages

· For performing party, seek contract price, maybe incidental damages

· Anything saved or salvaged is taken off contract price

· For paying party, try to determine what performance is worth- may be found by seeking substitute or value of what substitute would cost (market price)

· Paying party can also have incidental damages, but also consequential damages (business closing down or something), which performing party never really has

· Difference between incidental and consequential- consequential is what would have been if contract had been completed correctly; incidentals are actual costs that came out of breach (having to pay for storage, transportation costs)

· In determining consequential damages 2-715(2)(a):

· If it is something normal that everyone can foresee, breaching party is liable; if it’s special circumstances, they must be communicated to all parties

· If party is warned of dire result, they can take special measures, i.e. buy insurance, raise price, or back out

· Not enough that plaintiff tells the defendant about the potential loss, requires some indication that defendant assumed the loss and accepted the risk 

· Mitigation- not really a duty to mitigate, but a failure to mitigate may result in denial of damages that could have been prevented by some reasonable behavior

· Causation aspect: if there is a point where you could have fixed situation, but didn’t where other reasonable people would have, you take over blame from defendant

· 2-704(2) leaves it up to seller whether he should complete manufacture and try to sell or cease manufacture and try to salvage

· Buyers don’t get this option

· Lost profits or resell damages will not be awarded if the seller did not take steps to mitigate damages and explore other offers to buy

· Plaintiff is not required to accept different or inferior contract (Shirley McClaine)

· Limitations on expectancy

· 1. Was there a measurable loss to the plaintiff?

· A. Certainty/proof

· New business rule: Loss of profits from a business which has not gone into operation may not be recovered because they are merely speculative and incapable of being ascertained with the requisite degree of certainty

· Court requires certainty on FACT of damage, much more liberal on EXTENT of damages

· B. Emotional distress

· Excluded unless:

· a. Physical injury- easier to prove distress with physical injury

· Contract is of such a kind that serious emotional disturbance is likely to result from breach (certain industries, not case-by-case, e.g. botched death message, botched funeral)

· Goes to foreseeability: breach of certain kinds are not the type that would normally produce emotional disturbance

· Industries that know potential for emotional distress is high are forewarned and raise prices to cover liability

· Punitive vs. compensatory damages

· 2. If there was a loss, did something other than the breach cause it?

· A. Causation

· B. Failure to mitigate

· C. Failure of plaintiff to protect against catastrophic loss

· D. Failure of plaintiff to warn defendant of possible losses

· 3. If there was a loss and the breach caused it, is the loss beyond the scope of the promise?

· A. Unusual loss

· B. Huge loss in relation to consideration

· Efficient breach: if defendant’s cost to perform would exceed the benefit that performance would give to both parties

· Defendant saves enough money by breaching to enable her to pay compensatory damages to plaintiff and still come out ahead

· Calculation of expectancy damages: Expenditures + Lost Profit (OR Contract Price – Cost of Performance) – Salvage – Payment already received

· VIII. Remedies- Reliance

· Generally used when expectation damages are too speculative

· Purpose is to put the plaintiff back in as good a position as they were before the contract

· Reliance damages can’t be higher than expectancy damage

· Damages usually equal to the amount that plaintiff has spent in performing or preparing to perform the contract

· Rewarded instead of, not in addition to, lost profits

· Two types of reliance damages (plaintiff can recover both):

· 1. Essential reliance: the cost to perform the contract

· 2. Incidental reliance: Expenditures made by plaintiff relying on original contract; have to be reasonable and foreseeable

· Any expenditures reasonably associated with the production of the contract can be awarded, even if they were expenses made prior to the signing of the contract (Aretha Franklin)

· IX. Remedies- Restitution

· Reliance tries to get the plaintiff back to the beginning, restitution focuses on the defendant- they have to give up whatever benefit they received- goal of preventing unjust enrichment

· Restitution can be included in reliance damages, but does not encompass it

· Restitution is usually sought when plaintiff doesn’t like expectancy (bad contract, limits on contract) or when expectancy is hard to figure out

· Lots of different figures the court can use (e.g. increase in value; market value of work; portion of contract completed; performing party’s actual costs), but if they like the plaintiff, they will find a higher figure; if it is a breaching plaintiff, will look for a lower figure

· Once defendant breaks contract, plaintiff can ignore it and seek fair market value of their work

· Majority view allows damages higher than contract price; minority view places a cap on restitution at contract price

· If contract is completed except for payment, can’t sue under restitution, are bound by contract price

· Restitution to breaching party (modern)

· Plaintiff value of substantial benefit conferred, but no more than ratable portion of K price AND subject to offset for any damages caused by the breach

· Reasons for allowing breaching party restitution:

· Do not want partially performing party to be worse off than non-performer

· Do not want windfall to injured party

· X. Other Remedies

· Liquidated Damages

· Agreed damages- contract clause that establishes damages for all breaches or a particular breach of contract

· Court has reservations about enforcing because freedom of contract is in conflict with compensation principle (contract damages are supposed to be compensatory, not punitive)

· Parties like it because it gives them a sense of certainty

· Will usually stand up if there is a reasonable purpose for its inclusion and the amount is reasonable given the circumstances

· Two-part test to determine validity:

· 1. Are the potential damages difficult or impossible to estimate? (milk truck rental case- hard to determine market value of trucks)

· 2. Are the liquidated damages a reasonable estimation of what anticipated losses might be?

· To draft a good liquidated damages clause:

· State conditions at time of contract (“whereas…”)

· Say how you came up with amount, why it is there

· No flat dollar amounts, differentiate kinds of breaches

· Don’t call it a penalty, call it liquidated or agreed damages

· Remedies from Promissory Estoppel

· Not mechanical, there is no set rule

· Factors that influence remedy:

· Primary reason for enforcement- reliance-focused? Substitute for consideration? Focus on harm that was done?

· Ease of measurement is biggest factor- if a sum of money if easy to figure out, expectancy is likely; if court can figure out reliance expenses, they will probably award those

· Lost opportunity reliance is a merging of reliance and expectancy

· If there is bad faith, court may look for highest remedy possible

· Court may be influenced by Fuller’s factors

· Specific Performance

· The closest thing to perfect expectancy/complete remedy, only loss is time

· Pushed or by people who think damages usually under-compensate

· People that don’t like it see it as a burden to enforce; don’t like the idea of ordering people around; economists think it interferes with efficient breaches

· Need to establish that there is an inadequate remedy at law; damages won’t make you whole

· Other limitations- no specific performance for personal contract (too close to slavery), “unclean hands”- if plaintiff is really unsympathetic

· Specific performance is historically granted in real estate cases because land is inherently unique

· If property has already been deed to another party, probably no specific performance, but if it has just been contracted, can still do specific performance

· 2-716- test for specific performance; inherently unique goods (real estate, artwork, heirlooms, antiques, cowboy who personally trained his own roping pony)

· Product itself doesn’t have to be unique, can be made unique by particular circumstances (need tomatoes right now, so no substitute; product is too expensive for plaintiff to be able to buy a substitute)

· XI. Statute of Frauds

· Provides form- one of Fuller’s keys; gives cautionary and evidentiary effect

· Says that certain contracts need some kind of written memo signed by the party to be charged- contract needs to provide certainty of terms

· Doesn’t require signed contract, but can be satisfied by other papers with signatures that might cumulatively show the nature of the promise

· Effect of non-compliance:

· Voidable, not void

· An affirmative defense that can be waived

· Exceptions to statute

· Restitution

· Part performance 2-201(3)(c)

· Estoppel

· 6 types of transactions are within the statute:

· 1. Real Estate brokerage

· 2. Suretyship 

· 3. Agreement upon consideration of marriage

· 4. Transfer of land (by far the most common)

· 5. Any agreement that is not to be performed within one year

· 6. Sale of goods for more than $500

· Suretyship- promising to pay another’s debt if debtor doesn’t- same as co-signing a loan- promise is made to creditor, not debtor

· Purpose is to assure that there is proof that someone actually made promise so that plaintiff doesn’t just find someone with deep pockets and attach them to case

· Main exemption to this is the “main purpose” or “leading object” rule

· If person promising to cover debt has a vested financial interest in the transaction, it is taken out of the statute of frauds

· Hypo- contractor is building home for you, subcontracting plumber refuses to do work until contractor pays him, you say you’ll pay him if contractor doesn’t; suretyship, but outside statute because you make the promise for your own gain, not to benefit contractor

· Another example is if you are the sole shareholder in a company and offer to pay for something if company doesn’t 

· Creation or transfer of interest in land

· Most significant part of statute of frauds

· All interests in land are included- easements, etc., but usually an exception for short-term leases

· Part performance of transfer of interest in land may be enough to make agreement valid- payment alone or possession alone won’t do it, courts need both or making of improvements or some kind of activity that is a substitute for missing contract

· If seller gives over possession or buyer makes changes to land or takes other action that would prove an agreement was made, take it out of statute

· Agreement that is not to be performed within one year

· Typically narrowly-construed

· End is whenever performance is to be completed; if it will take more than a year, then it requires some kind of writing

· Employment contract for more than one year must be in writing or it’s not enforceable

· Doesn’t apply if there is any possibility that performance could be completed within one year

· Lifetime contract for a 22-year-old doesn’t fall within statute because of possibility that they could die within the year

· Thirteen month contract with terminally ill person does need writing because, if they die earlier, it wouldn’t be fully performed

· Experts say a construction job would take 18 months, but if they worked around the clock with extra crew, it could be done within a year; doesn’t need writing

· Goods over $500

· Was $500 when drafted in the 1940s and hasn’t changed; only intended for big ticket items

· Relaxed memo standard- can just indicate a contract or even be incorrect

· XII. Defenses- reasons not to enforce a contract

· 1. Duress (overpowering)

· Assent to contract was:

· Induced (caused by)

· Improper threat (violence, turning over to police, civil lawsuits, groundless liens, etc.)

· That leaves the victim with no reasonable alternative

· Newell’s short version:

· Necessitous circumstances- one party is weakened

· Nasty conduct- coercer is a jerk

· Crummy resulting deal

· Can also occur if a party forces other party to negotiate new contract by threatening not to carry out current contract

· 2. Pre-existing duty

· If one is only doing what they previously agreed to, court won’t recognize a re-negotiated contract

· Prevents modification being made under duress

· It is ok if a contract is rescinded and then a new contract is made shortly thereafter, but there must be a time when parties are free from each other and there is no pre-existing duty

· 3. Undue Influence (over-persuading)

· Mostly in wills/trusts cases- blond nurse convincing guy to leave her his fortune; lawyers taking advantage of clients

· 4. Fraud (misleading)

· Unique in that it is also an independent tort cause of action

· When a misrepresentation makes a contract voidable

· 1. If a party’s manifestation of assent is induced by either:

· A. A (knowingly) fraudulent; or

· B. A material

· 2. Misrepresentation by the other party

· A. An assertion not in accord with the facts;

· An action intended or known to be likely to prevent another from learning a fact (concealment, i.e. whitewashing over termite damage or even white lies, i.e. saying you’re going to lease a building to sell books then opening an adult bookstore); or

· Nondisclosure of a material fact which party knows or should know the other is unaware of and the fact is not readily accessible to the other party by diligent inquiry and the non-disclosed fact is not the result of a special study or effort by the non-disclosing party (oil company buying land because surveys say it has oil doesn’t have to tell seller)

· 3. Upon which recipient is justified in relying

· 4. The contract is voidable

· An innocent representation, provided that it was material (might change buyer’s mind), is enough to get someone out of contract

· Buyer can’t say sales talk (best land in the county) is misrepresentation because they shouldn’t reasonably rely on it

· Court won’t enforce “as is” clauses in fraud cases, although it should lead the buyer to do a more thorough inspection

· Duty to disclose material facts; silence can be fraudulent (cockroach case)

· Much higher standard for sellers to disclose than buyers

· 5. Public Policy (bad contract or clause)

· Contract for hitman, etc.- changes with time

· Public policy supports freedom of contract, but certain other public policies outweigh that one and cause some contracts not to be enforced

· Sometimes legislature makes statutes outlawing certain kinds of contracts (antitrust law, etc.)

· Exculpatory clauses: party tries to relieve or limit liability through contract clause

· Not valid when they try to exempt you from all liability because that would even include intentional acts

· Not valid when there is an affirmative duty (landlord can’t put in exculpatory clause protecting him from liability for injuries in common area; he has an affirmative duty to keep it safe and it is good public policy to ensure people have a safe place to live)

· Covenants not to compete- agreements in business partnerships not to compete are on their face unenforceable because they interfere with free trade

· However, someone whose whole business is built on good will (like a barbershop) can sell their business with a promise not to open a shop next door, taking all of his customers with him

· Court looks at 3 elements to decide if such a law is enforceable- all must have limits:

· Time

· Geographic area

· Scope of activity (oral surgery instead of all dentistry)

· Lawyers can’t protect clients through contract because clients have a right to choose whatever lawyer they want- business is based on competence, not good will

· Courts have 3 approaches to clauses with problems: (1) void; (2) blue pencil; (3) rewrite

· Blue pencil approach says that if you can fix it without rewriting it, then it’s ok

· 6. Unconscionability (maybe it doesn’t make it under one of the others, but taken together, court can’t enforce contract)

· a. Procedural (how deal came about, problems akin to duress, undue influence, fraud)

· b. Substantive (bad results, akin to public policy)

· A matter of judge’s discretion, jury doesn’t decide it

· Helps prevent judges from twisting around facts to make bad contract invalid, which creates bad precedents

· No precise standards, which makes it harder for sneaky people to get around it, but makes it unpredictable and gives a lot of discretion to judges

· Masks a lot of real problems, no need to investigate fraud or duress

· No real standard, but 2-302 lays out goal of preventing oppression, unfair surprise, unfair bargaining power

· Judges are hesitant to use it because anybody can say a contract is unconscionable

· Court always frowns on door-to-door solicitors, no explanation of contracts, other habits of predators

· 7. Standardized Agreements/ Contracts of Adhesion

· Where the other party has reason to believe that the party manifesting assent would not do so if he knew the writing contained a particular term, the term is not part of the agreement

· People are bound to standardized agreements even if they don’t know the terms, but aren’t bound to unknown terms that are beyond the range of reasonable expectation

· Are so common nowadays because it is so cheap; there are so many transactions now that it would be impossible and expensive to negotiate and contract for every one of them

· Problem lies in fact that most people don’t read them (in some cases, party is better off not reading it because they can’t be bound to something they don’t understand; but if terms of contract could be reasonably foreseen, party is bound to them)

· Not reading protects you from bizarre and oppressive conditions

· Fundamental problems with unequal bargaining power

· Often a lack of bargain altogether

· Less freedom of contract- weakens notion of private autonomy, there is freedom to turn deal down, but no freedom to negotiate

· Also problems with reliance- more difficult to rely on provisions of contract if party doesn’t fully understand them

· Theories to attack clauses courts don’t like:

· Public policy- certain type of agreement is against public policy

· Unconscionability- procedural and substantive

· Strange interpretation of contracts- court construes against the drafter, language can be too ambiguous, or court can find any other problem)

· Substance of clause is important, as well as how it is presented

· Clauses that are important (such as waiving a trial, which would waive a constitutional right) must be agreed to knowingly

· Must take measures to prove it, like put it in bold, make the party initial it, videotape it, etc.

· Clauses can’t be written in legalese meant to confuse the reader

