
 Intro: xxxii-xxxiv, 1-27: Start of formal proceedings

a. 6th amendment: right to council kicks in.  
II. Before start, 6th amendment doesn't apply.  Anything that happens after start of formal proceedings MAY require counsel right.  Can happen before/after charges filed—can happen at both stages.

ex. Environmental crimes—investigation/police, formal proceedings don't start until get indictment.  Can work opposite as well...

a. Pre-trial Motions

i. Motion to suppress evidence (exclusionary rule): on constitutional grounds—getting evidence violated constitutional rights of client.

b. Plea

i. Most of time, d enters plea of not guilty in beginning.

1. This means “i want process to continue.”  

2. There will be a trial.  

a. Trial to court (waive jury)

b. Or, Trial to jury

3. After negotiations, if way to resolve without trial, will change plea to “guilty.”  Then case moves straight to sentencing.

c. Trial 

i. Tried and sentenced.

d. After Trial

i. Protection against Double Jeopardy

ii. If after trial, found not guilty, done.  Against the law to try again.

e. Right to appeal 

i. If found guilty, d can appeal saying problem with legal process. 

f. Usually a problem between state vs. Fed law

i. State law ex.: robbery, police violated state law constitution by searching car

1. State supreme court/appeals ct is last word on state issues.

ii. fed law: did police violate 14th amendment when they searched car?

1. After state supreme ct/appeals ct, can go to Fed US supreme ct. but only for fed issues.

2. Post-conviction issues for supreme court only?

g. Ct of Appeals

i. Must consider every case brought, no discretion

h. State Supreme Court has discretion

1. If you lose, you can ask Supreme court to review. But SC has discretion to hear case or not. (OR/most states)

III. Cases

a. Powell v. Alabama, 1932, pg. 11

1. Summary: six young, black men were convicted and sentenced to death within 24 hours for rape of two white women.  No time to contact families, were from out of town, and couldn't afford lawyers.

2. Violation of Due process rationale: (14th –states/this case, 5th--fed)

a. Holding based on a due process violation, and not the 14th amendment. Absence of counsel in the case was found to have been so prejudicial to the defendants as to have rendered the trial fundamentally unfair.

b. Did not use sixth amendment right to counsel because it was not incorporated until 1963.

3.  Limited holding: Supreme Court said that the indigent defendants had a constitutional right to an appointed lawyer, emphasizing that its holding was limited to capital crimes, Where defendant was “Incapable adequately of making own defense because of ignorance, feeblemindedness, illiteracy or the like.”

IDENTIFICATION PROCEDURES
2 constitutional protections: 

1. 6th amendment right to counsel – Attaches after start of formal proceedings, at “critical stage” 

a. Presence of lawyer reduces suggestiveness by police.

2. Unnecessarily suggestive ID procedures violate due process (14th amendment)

a. Due process analysis trigger is a suggestive ID procedure

b. Non-suggestive IDs, no due process analysis 

3. 5th Amendment Self-incrimination Clause.  Incorporated through the 14th Amendment and applied to states in 1964 in Malloy v. Hogan
a. Also protects against “compelled” statements
b. Miranda – adopted by court as a prophylactic measure, as a protection of basic 5th amendment rights.
4. Policy:  

a. Police are highly trained and can ask questions in a way to witnesses that are biased

b. Counsel has to have some role in pre-trial investigative processes to be effective

c. Also concerned with excluding evidence from trials and imposing an iron-clad rule on state criminal trials

d. Confessions can be highly damaging to ∆ even if it is product of police coercion 

i. False confessions can result 

ii. Provides protection during some police interrogatories 

1. Right to Counsel: 6th Amendment:  “in all criminal prosecutions, accused shall enjoy the right… to have the Assistance of Counsel for his defense.”
a. Attaches at [∆ present/critical stage]  + [after start of formal proeedings]
i. “Critical stages” of criminal charges AFTER filing of formal charges (Kirby) 
1. ∆ must be physically present after start of formal proceeding  
a. One-on-one (show up) is a critical stage if after formal proceeding
b. Especially where people are interacting with one another
c. Out of court ID after formal proceedings,(Wade)
d. Preliminary hearings (Coleman)
e. Post-indictment interrogations (Massiah)
f. Arraignments (Hamilton)
2. Not a critical stage: 
a. Photo throw downs
b. Lineups and showups prior to indictments

c. Parole/probation revocation hearings (Gagnon v. Scarpelli)
d. Civil matters such as habeas corpus proceedings (Finley)
3. Automatically for critical stages in all felonies or misdemeanors with jail time
a. Policy: 6th amendment only attaches felonies or jail time because incarceration causes irreparable harm, probation does not (aren’t in jail)

b. Lawyer has no one to advise if nobody is there

c. Need to draw a line at some point, or counsel would need to present at every stage of investigation and identification.

ii. After formal proceedings= Adverse parties have been solidified 
a. Mere arrest= not enough to being formal proceedings (Kirby)
b. Out of court-ID + critical stage + after the start of formal proceedings + NO counsel= exclusion
i. Exclusion automatic, even if procedure not suggestive
b. Violation= Lineup + Post-indictment+ No waiver of counsel + no lawyer ( exclusion
i. If there is a violation= evidence not admissible unless prosecution shows by CLEAR and convincing evidence that observation in-court is not the fruit of unconstitutional ID or if it is based on outside evidence  (Gilbert; Wan Soon, Wade) 
1. Show that witness had plenty of opportunity to observe ∆ at moment of the crime. (independent source)
2. Fruit of violation= Same factors as those in the totality test  
US v. Wade- Post-indictment lineup, ∆ did not have any counsel, then go to trial and have same lineup.  Prosecutor does not ask about pre-trial lineup, simply asked witnesses to identify the robber

· Validity of in-court ID? 

H: Suggestive bc there is just one person at trial and implies that police and witness think that ∆ is guilty

Rules: 

· No counsel= 6th automatic violation EVEN if procedure was non-suggestive.  

· If in-court ID is “fruit” of the violation ( information must be suppressed.

· If testimony in court was brought about by exploitation of unconstitutional out-of court ID, cannot include this.
· i.e. Was testimony was “fruit” of an unconstitutional ID procedure?
· If in-court ID was based on independent observation (from pre-trial procedure) ( brought in.  

· Π has burden of showing that is not the fruit by clear and convincing evidence.
Analysis: 
· No 5th amendment violation because not testimonial evidence

· Just standing there/evaluating characteristics= non testimonial

Violation was that pre-trial procedure did not have counsel there.  Police would have violated the amendment even if the lineup had been completely non-suggestive.  

Gilbert v. CA: Pre-trial, post indictment, No counsel= automatic violation
· Prosecutor introduced evidence about out-of court post-indictment ID

· If no attorney and accused is exhibited to ID witnesses in a critical stage of the criminal prosecution; denies 6th amendment right

· Lineup, post-indictment, no lawyer, no waiver of counsel ( automatic exclusion of any evidence about that line up.

· Because no question that evidence obtaining lineup is exploited.

Kirby - show-up occurred prior to start of formal proceedings

· So no 6th amendment violation, does not need counsel there

· Would be inefficient if they needed counsel at every pre-formal proceeding meeting. 

· 6th AMENDMENT DOES NOT APPLY TO PRE-FORMAL PROCEEDINGS.  
· Even after, needs to be a critical stage. 

· Start of formal proceeding= Adverse parties of the government and the ∆ have solidified.  

Due Process Protection for Identification Procedures (14th amendment)

Unnecessarily Suggestive ID procedures violate due process 

	Was ID procedures suggestive ? -( 
	If so, what is level of reliability? ( 
	Reliability weighed against level of suggestibility


1. Courts reject due process challenges on 3 major grounds: 

a. Necessity

i. i.e. hospital room where witness couldn’t leave (Stovall) - While unnecessarily suggestive, conditions in this case were necessary where π could not leave because she had been so badly injured.   
b. Independent source for the identification: 
i. Other contacts with the suspects besides police procedures, someone getting robbed at a parking lot
c. Sufficient indications of reliability (Simmons) 
i. Opportunity to view criminal at time of crime
1. Witness’ degree of attention
ii. Accuracy of witness’ prior description of criminal/detailed nature of description
1. Accuracy is more likely with serious events 
2. If event is violent it lowers the perception and memory 
3. Perception and memory are best when stress is moderate. 
4. Stereotypes 
5. Severity of crime

6. Age  
a. Young children under 5 or 6 and elders have less perception and memory 
7. Gender- Not statistically significant, but cross-over factors (ability to remember and perceive factors) when race and ethnicity are different are huge. 
iii. Level of certainty demonstrated by witness at time of confrontation
iv. Time between crime and identification.  
 BALANCE THESE AGAINST 
d. Degree of suggestiveness

2. Application:

a. Stovall- One on one showup (most suggestive ID procedure).  Court values the necessity of circumstances.  Acknowledge while that it is not the preferred method of identification, the need for identification trumps this level of suggestiveness and every other consideration.   
i. Eyewitness ID may not have been necessary, there was other physical evidence that may have led to conviction.  
ii. Should existence of other evidence affect question of whether eyewitness ID should be suppressed?  Nothing on list discusses availability of other evidence.
b. Simmons- Group snapshots and both suspects were in both.  Suggestive because could pick out the same people that were in all photos since they were group photos. Viewing time- 5 minutes, viewed the following morning (next day)
i. Necessity to use procedure: YES because police had to decide swiftly whether or not they were on the right track so they could properly deploy their forces.   
c. Foster- ∆ was robbing a Western Union and witness could not positively identify suspect in the first lineup.  Then, next lineup he was the only one in second lineup that was in the first. 
i. Go completely on suggestibility of the procedures as opposed to walking through the “totality of circumstances” 
ii. Extremely suggestive set of procedures overwhelmed everything else. 
iii. Only Supreme Court case where they found a violation of the 14th amendment.
d. Manson v. Brathwaite- Drug dealer where has time with ∆, and then comes up with description.
i. Court takes into account that he is a trained detective.

ii. Ability to come up with accurate descriptions sometime based on particular occupation, etc.
Cases 

Foster v. California- ∆ accused of robbing a bank, One-to-one confrontation, witness is unsure of whether π was the man.  At 2nd lineup, π is the only one who is still in the lineup and was wearing the same clothing as the witness’ description

Analysis: 

· Showing suspects singly to persons for purpose of ID, and not a part of the lineup, has been widely condemned. 

HOLDING- Yes violation, critical stage of suit, permitted a one-to-one confrontation between π and witness, and he was the only one that appeared in the second lineup. Suggestive elements made it all but inevitable that ∆ would be identified.  No exceptions as listed above. 

Simmons v. United States - ∆ suspected of bank robbery. Agents had no warrant when they went to one of the suspect’s homes. Police obtain snapshots of suspects and show them to 5 witnesses who each identified ∆ as one of the robbers.  At in-court ID, each witness identified Simmons as the robber 
ISSUE: Prejudicial ID process? 

REASONING 

· Danger of misidentification is heightened if the police indicate that they have other evidence that one of the persons pictured committed the crime.  (high suggestiveness)
· More likely to retain image of photo in memory than person they had actually seen.  
· Not unnecessary for the FBI to resort to photographic identification
· Not likely a situation of misidentification where 5 separate witnesses identified Simmons

· Witnesses did not identify accomplice in other photos, even though he was just as prominent
HOLDING: No violation 

Neil v. Biggers- Woman had been attacked and raped by suspect.  Had exposure to his face because he dragged her into the moonlight where she was raped. Shown 40 suspects but did not identify any one in particular.  Police conducted a showup instead where the men stated “shut up or I’ll kill you,” Showup consisted of detectives walking ∆ past victim, identified and said she had “no doubt” that it was him. 
ISSUE: Under the totality of circumstances, was ID reliable even though confrontation procedure was suggestive?  

Factors to be considered in evaluating likelihood of misidentification include: 
· Victim spent a considerable amount of time with assailant 
· Had “no doubt” he was the criminal
· Lapse of seven months- but she had not identified any suspects in the photos, and previously resisted identifying anyone until the showup
Manson v. Brathwaite-  Glover sent to investigate heroin dealer.  Approached doorway of a drug dealer and purchased heroin from ∆, talking to him between 5 and 7 minutes with the door partially opened. 

Does due process clause of 14th Am compel exclusion of pre-trial identification procedures?

FACTS 

· Agent obtained a photograph of ∆ and showed it to Glover, who identified ∆ as the suspect.
· Glover had not seen ∆ in 8 months, had “no doubt” that he was the person he had purchased heroin from.  
TEST: 

1. Did police use an impermissible suggestive procedure in obtaining out-of-court identification? 

2. If so, under all circumstances did the suggestive procedure give rise to substantial likelihood of misidentification? 

B. Reliability of these factors must be weighed against corruptive effect of suggestive ID 

1. Opportunity of witness to view criminal at time of crime 

2. Accuracy of prior description of the criminal 

3. Level of certainty demonstrated at time of confrontation `

4. Time between crime and confrontation

REASONING

· ID process can be distorted by severe emotional stress or emergency, recollection of stranger can be distorted by action of police.  
· Per Se approach- more significant deterrent approach and keeps reliable and relevant info from reaching jury
· Totality approach- Has an influence on police behavior and will try to help guard against unnecessarily suggestive procedures.  
· Effect on administration of justice 

· Per se rule – may result in guilty person going free
· Since Glover had opportunity to look directly at vendor and was trained in ID, was fairly reliable. 
Holding: Accurate ID, no question whatsoever that he was the criminal, description was given within minutes of meeting, and the identification took place only two days later, No time pressure put on Glover to identify the suspect
Studies done on eyewitness ID: 

· Majority of courts refuse to allow expert testimony discussing flaws in eyewitness ID procedures 
· Strong desire to insulate eyewitness ID from certain procedures
· Due process standard: Totality approach 
· Per se approach: typically state courts with regards to out of court ID if after start of formal proceedings.
Due Process Requirement for Voluntariness
 ONLY PROTECTION FOR ∆ prior to start of formal proceedings w/ out being “in custody”
14th Amendment (state): Nor shall any State deprive any person of life, liberty, or property, without due process of law

· Applies at trial 

· Jury instructed that may not infer guilt on failure to take the stand 

· Prosecution can’t comment on failure to take stand

· When to raise issue of voluntariness 

· Motion to suppress, judge decides whether confession was coerced or not JMOL

· Argue to jury that confession should not be given much weight.

1. Policy 

1. Denying aid of counsel or obtain confessions through violence= violates due process

2. 2 fundamental interests in society: prompt and efficient law enforcement and its interest in preventing rights of its individual members from being abridged.

3. Involuntary confessions= unreliable and should not be admissible as evidence
a. Violate privilege against self-incrimination under 5th am (Bram)
b. States can establish their own procedures but are limited by Due Process 
Confessions Must be free and voluntary and not be extracted by any sort of threats or violence, nor obtained by any direct or implied promises. (Bram)
· Applies to State officers (Brown), in holding that Due Process clause of 14th amendment applies.
· Prosecution has burden of proving voluntariness to admit as evidence.  
· ∆s can still argue that it was involuntary if there were circumstances that make it unreliable. 
WHEN IS A CONFESSION “VOLUNTARY”? 

Ask: ∆’s will overborne by coercion? 

Then LOOK AT totality of circumstances
1. Voluntariness Test- No clear guidance to police officers as to what they can and cannot do. 
1. Standard- If ∆’s will has been overborne and his capacity for self-determination critically impaired, the use of his confessions offends due process. (Columbe)
i > likely judge says he would cave in to that type of pressure= > likely a violation of due process is likely to be found.

a. Telling a mom that her kids would be taken if she did not confess= coercion
b. Can be physical or psychological
c. Personal characteristics should also be taken into account (mental condition of ∆)
2. Voluntariness is determined by “totality of circumstances”  
1. Length of interrogation 
2. ∆ deprived of basic bodily functions? - Depriving access to food, water, sleep, access to a restroom are important factors in determining confessions unreliable. 

3. Use of physical force (Brown)
4. Threats of force- Can= coercion, needs to be from some government actor.
a. Coercion can be a credible threat, but pressure has to be from some government actor (Fulminante)
i Protection from other inmates/angry mob if confessed
5. Psychological Pressure tactics- difficult to ascertain
a. Can take into account length and nature of questioning (Spano)
b. Also might look to personal characteristics of ∆ being questioned
6. Deception- can make a confession involuntary, but Court has been “tolerant” of many police techniques, i.e. lying to a suspect to get a confession.  Depends on JD. 
a. Police can lie, just not about the law or D’s rights. (Leyra)

7. Age, Level of education, and mental condition of suspect- Varying views on this factor, some JDs require that police misconduct played a role in invalidating confessions. 
a. Mental Condition-By itself, cannot dispose of inquiry into constitutional “voluntariness.” (Connelly) 
i Police knowledge of ∆’s condition + manipulate it= coercion.  

ii No exploitation= not coercive

8. Coercive activity needs to be made by police 

a. Police activity= action by executive branch or state officials (Connelly)
Cases:

Spano v. NY- ∆ confesses to shooting.  Only one eyewitness.  ∆ refuses to answer any questions asked by the police, who eventually recruit a “childhood friend” of ∆ to ask him questions.  Eventually confesses.  Bruno had said that the ∆’s call had “gotten him in trouble.” 

· 6th Amendment not yet incorporated

· ∆ had no past history of law violation, subject to questions of a skillful prosecutor, history of emotional instability, also fatigued because they had been interrogating him from last evening to early morning.  Thought he could trust Bruno, but could not. 

In addition to the nature of the questioning (late at night, etc) was the use of childhood friend and the ∆’s personal characteristics.

Arizona v. Fulminante- ∆ was in prison for possession of firearms as a felon and befriends an undercover FBI agent.  Raised stepdaughter in several conversations and offers to protect ∆ from other inmates if he told him about the murder of the stepdaughter.  No physical nor concrete threats made by a government agent.  Government agent said that he wouldn’t protect him from the other prisoners unless ∆ confessed.  (opposite end of spectrum from Brown). 
· Eventually said he drove out and killed her but then asserted that the confession was coerced. 
· A finding of coercion need not depend on actual physical violence by a government agent; a credible threat is sufficient.  But the pressure has to be from some government actor.
H: Where officer promised that he would protect accused from an angry mob outside, sufficient to constitute an involuntary confession.

Colorado v. Connelly- ∆ walks up to officer and told him that he had murdered someone.  Eventually, says it was “voice of God” that guided him from Boston to Colorado to confess.  Doctors note that he suffered from schizophrenia but that his illness did not significantly impair his cognitive abilities and went to trial.  

H: No coercion: just because he was “psychotic” did not render his confession involuntary.

Coercive police activity is required when finding that a confession is not voluntary. 

· This means action by the executive branch or an agent of the police. 

· Otherwise would always have to figure out motivation for the ∆ to talk if they didn’t draw a line

· Cost-benefit analysis: Suppressing statement would serve no purpose in enforcing constitutional guarantees.

· Mental condition, by itself and apart from its relation to official coercion should not dispose of the inquiry into constitutional “voluntariness.” 

· If police know about ∆’s condition and manipulate it, then yes coercion.  If no exploitation, not coercive.

Brown v. Mississippi- Aside from confessions, no sufficient evidence to warrant them guilty.  Confessions were false and had been procured by physical torture.   ∆s physically beaten, whipped, hung  
· Confessions extorted by officers, was a violation of Due process required by the 14th amendment. 
· States are free to regulate procedure of its courts in accordance with their own policy, if it offends some principle of justice then it cannot be enforced because it is limited by Due Process. 
· Due process requires that state action shall be consistent with fundamental principles of liberty and justice which lie at the basis of all civil and political institutions. 


5TH AMENDMENT LIMITS ON INTERROGATION/MIRANDA
Prior to Miranda, suspect had 2 protections: 

1. Due Process 

a. 6th amendment case involving someone out on bail.  Said that he had a right to counsel when being interrogated.  

2. Federal court ( McNabb-Mallory rule.  Supreme Court announces this rule in its supervisory role over federal courts.  A person that had been arrested had to be brought upon a magistrate timely, no delay

TODAY: 5th amendment privilege against self-incrimination

Violation of Miranda warnings= implied/inferred coercion 

· Do not need to show that police actually engaged in suggestive practices, just that didn’t receive warnings

· If can show ( ∆ will rely mostly on Due Process (14th amendment) and voluntariness, probably not on Miranda.  

· Showing actual coercion= better remedies

· 4th am seizure not same as custody for Miranda

· Would get in the way of obtaining information efficiently
· Can always remain silent and not answer questions, but do not always have to inform ∆s of this.
Miranda Rights: At outset, if a person is to be subjected to interrogation, he must: 

1. Be informed in clear an unequivocal terms that he has the right to remain silent 

a. Warning is a pre-requisite to overcome inherent pressures of interrogation atmosphere 

b. Prosecution may not use at trial the fact that he remained silent

2. An explanation that anything said can and will be used against the ∆ in court 

a. Needed to make aware of consequences

b. Helps them be aware they are in presence of adversaries 

3. Informed that he has a right to counsel and to have the lawyer with him during interrogation

a. Creates a 5th amendment right to counsel, separate from 6th amendment right

b. Warning is an absolute prerequisite to interrogation 

c. Attorney’s role- Prevent police from being coercive

i. Talk to client (hopefully privately) and figure out if client should make a statement and what statement they should make 

ii. Start negotiations with prosecutor to see if there is some kind of exchange that can be done for statement

iii. Can also tell police that they should stop interrogating the client and run interference for the suspect

4. Warn him not only that he has right to consult an attorney, but also that if he cannot afford one, that one will be appointed to him

Miranda Rule: Prior to questioning, ∆ must be warned that he has a right to remain silent, any statement made may be used against him, and that he has a right to counsel, either retained or appointed.  ∆ may waive these rights if it is made voluntarily, knowingly and intelligently.  

· When person is in custody + interrogation= implied coercion because of suggestive practices
Cases

Miranda v. Arizona- (1966): Law enforcement takes ∆ into custody and interrogates him in a police station for the purpose of obtaining a confession.  Police do not advise him of right to remain silent or consult with an attorney and questioned for hours until ∆ confesses.   5th amendment privilege against self-incrimination incorporated one year before.   

· Unfair: would be ∆’s word against police officer’s in determining what was said at interrogation.

· Sometimes one ∆ v. many officers = trial courts may be more likely to believe officers  

ISSUE: Confessions obtained through custodial police interrogation admissible at trial?  

H: These types of admissions would be unconstitutional to admit at trial 
Rules: 

· Prior to questioning, the person must be warned that he has a right to remain silent, any statement made may be used against him, and that he has a right to counsel, either retained or appointed.  ∆ may waive these rights if it is made voluntarily, knowingly and intelligently.  

· ∆ does not have to show that any practices listed in the police manuals does not actually have to be shown.  

· MIRANDA RELATES ONLY TO IMPLIED COERCION, as opposed to actual
Dickerson v. United States- Congress enacts admissibility standard for confessions that were made “voluntarily.” Specifically directed federal courts not to hold failure to give Miranda warnings as dispositive. (Case upholding Miranda)

· Congress intended to overrule Miranda and said that Miranda was merely one aspect of totality test. 

· Between Miranda and Dickerson, court determines a number of cases that undermine doctrinal basis for Miranda.  Court says there are “exceptions” or “modifications” to the Miranda protocol.   

· Made statements that Miranda rights are merely prophylactic rules. 

Court says that if legislature comes up with sufficient/equivalent method of creating rules for interrogation and imposing them if they are sufficient, but that Miranda rights are constitutional enough to enforce both in Federal and State courts.
MIRANDA ANALYSIS
Miranda Flowchart
1. Does Miranda Apply (Custody + interrogation) [If no, statement in]

a. If YES- Did police properly warn suspect? 

i. If Yes- If suspect talks, did ∆ voluntarily, knowingly, and intelligently waive his rights? 

ii. If No- There was a violation

1. Did suspect assert right to silence? 

a. Did police respect that assertion?

i. If NO- violation 

ii. If YES- Was waiver voluntary, K, I? 

2. Did ∆ assert right to counsel? 

a. Did interrogation cease until counsel was present or until ∆ reinitiated interrogation?

i. If Yes, and gave a statement after was it V,K,I?

b. If NO- Violation

b. If NO- Violation

1) Does Miranda Apply? Need Custody AND interrogation.  [box 1]
a) IN CUSTODY – Warnings required when in custody or otherwise deprived of freedom of action in any significant way.  If person is free to leave ≠ “in” custody.

i) Would a reasonable person (objectively) in those circumstances feel free to leave? 
(1) Reasonable person in ∆’s situation felt (Yarborough) 

(a) Age is irrelevant
(b) But might look at several factors 

(i) Length of time interrogated

(ii) Questioning subject 

(iii) Ability to leave at any time 

(iv) Opportunity to take breaks 

(2) Location not conclusive (Orconzo), i.e. home

(a) “Isolated setting” of police station > courts/home, but where person not free to leave his home, still need to give warning. 

(3) Looks at entirety of interrogation, not just the beginning

ii) Exceptions to Miranda: 
(1) Beckwith- special agent of IRS interviewing a tax payer involved in tax violations= not in custody

(2) Meetings with probation officers- Not ‘in custody’ for purposes of Miranda warnings since there was no “formal” arrest or restraint on freedom of movement.  
(3) Traffic Violations – Typically not “in custody”

(a) Traffic stops =temporary and brief, public.  Usually not applicable.

(b) Routine traffic stop - 4th amendment seizure but not “in custody”

(i) Probably not because it is routine, temporary, and brief.  

(ii) Motorists do not feel at the mercy of police if within public’s view.

(4) Terry stop- Probably not “in custody” 

(a) Inquiry must be reasonably related in scope to the justification for their initiation.

(b) Court also looks at what is good for society in addition to what is good for the suspect.   

(c) Persons temporarily detained pursuant to such stops are not “in custody” for purposes of Miranda. 

(5) On street- Officer asking to “chat” = OK

2) What is “INTERROGATION’?- If police are questioning a person, yes.  But if a person blurts something out, probably not.   

a) Must reflect a level of compulsion beyond that inherent in custody itself

i) Express questioning or 
ii) Any words or actions other than those normally given during custody, that police should know are reasonably likely to elicit an incriminating response from the suspect.  (Innis)

(a) Officer’s actual knowledge about ∆ 

(i) Susceptible to certain types of emotional appeals? 

(b) Reasonably likely= reasonable suspect if nothing about the suspect is known. 

(i)  Appeals to family/economic pressures

b) Conversations between officers in front of ∆ 
i) Innis- Since conversation was between 2 officers, and not reasonably likely to illicit response= no interrogation.

c) Discussions between wife and ∆- Not interrogation where no mental or physical coercion. 

(1) Arizona v. Mauro- Wife asking ?s  Purpose is to prevent government from extracting confessions that would not be given in an unrestrained environment.  

(a) No Miranda warnings for situations where there is no mental or physical coercion.  
(b) Dissent: Did not give respondent advance warning that wife was going to talk to him, that a police officer would be with her, or that conversation would be recorded.

d) Police informants- if ∆ does not know they are speaking to an officer and gives a voluntary statement= OK.  Need to look at coercion from perspective of ∆. 

i) Essential ingredients of a police atmosphere and compulsion not present when an incarcerated person believes he is talking to a fellow inmate.

ii) Where ∆ does not know he is conversing w/ government agent, these pressures do not exist.
(1) Miranda not enacted to protect suspects from boasting about criminal activities in front of persons they believe to be cellmates.

Rhode Island v. Innis- ∆ invokes right to counsel.  In car with officers driving him to the station, patrolmen had a conversation saying that it would be terrible if children found gun used in murder. ∆ tells them where it is and they find it. Un-contested that suspect was in custody during statement.  

· Miranda comes into play whenever a person is in custody and subject to express questioning or its functional equivalent and also to any words or actions other than those normally given during custody, that police should know are reasonably likely to elicit an incriminating response from the suspect. 
Holding: no interrogation because included no express questioning or dialogue, and officers should not have known that statements were likely to lead to a self-incriminating response.   

Illinois v. Perkins- ∆ had undercover agent who shared cellblock.  Plotted to escape, and agent asked if he had ever killed anyone.  ∆ said yes, and elaborated on the murder.   

Statements are admissible and Miranda warnings are not required when suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement. 
Yarborough v. Alvarado- ∆ almost 18, officer contacts ∆’s parents who took him down to the station, questioned for two hours.  Not given warnings.  Asked ∆ if he needed to use restroom, but he declined.  Then eventually admitted that he had been a part of the incident.   

· Custody must be determined based on how a reasonable person in suspect’s situation would perceive circumstances
· Attempt to apply objective test, but lines between objective and subjective experiences hard to draw

H: Not in custody

Interview was 2 hours, questioned about someone else, could have left at any time, police did not require him to be there at a particular time.   

BUT: Parents took him there, there for 2 hours, didn’t arrive there on his own accord

Oregon v. Mathiason- Officer asks ∆ to meet at station, ∆ agrees and goes over voluntarily.  Tells him that he believed ∆ was involved in burglary and fingerprints were found at scene (false).  No Miranda rights warnings until after ∆ confessed.  ∆ was also on parole.  

H: Evidence admissible where ∆ came voluntarily to station and left without any hindrance.  Also told he wasn’t under arrest, so reasonably felt free to leave.

II. Did Police Properly administer warnings? [box 2]

Deviations of this are allowed to a certain extent.  
a) Need to communicate essential rights in a way that a reasonable suspect would understand it. (Duckworth)

i) No rigid, precise formulation of warnings required. (Pyrsock)
ii) Warnings don’t have to be in perfect order, so long as they convey them.

b) Warnings Delivered Midstream 

i) Were Warnings delivered midstream effective enough to deter police misconduct and ADVISE ∆ of his rights?  Need to look at these factors:
(a) Completeness and detail of the questions and answers in the first round of interrogation

(b) Overlapping content of the 2 statements

(i) Reference to the first interrogation? 

(ii) Is the second statement the “fruity” of the first violation?

(c) Timing and setting of the fist and second

(d) Continuity of police personnel and location

(e) Degree to which the interrogator’s questions treated the second round as continuous with the first. (Seibert, Elstad)

c) Violation and Remedies

i) Ask: IS evidence obtained “fruit” of violation?- If yes, then suppressed

(1) Wong Sun applies to both 4th and 5th amendment violations 

(2) ID of key witness= not “fruit” / incriminating itself. (Michigan v. Tucker)
(3) When making 2 statements, is it because the “cat is out of bag”? 

(a) Subsequent incriminatng statements evaluated in light of I/K/V standard.  (Elstad)
(b) If violation 1 (nothing incriminating), and 2nd statement (after Miranda)= OK 
(c) If violation 1= incriminating statement, and so does 2nd (after Miranda) ≠ OK
d) Self incrimination clause limited to testimonial evidence
i) Physical Evidence (Patane)- admissible.

ii) Testimonial evidence needs to reveal thought process 

iii) Also excludes IDs of witnesses
Missouri v. Seibert- Interrogation at station, 1st statement made unwarned.  Cigarette & coffee break. Warned AFTER break, then 2nd statement made & police had referred to the statement she made prior to the break.  

· When warnings are inserted in midst of continuing interrogation, likely to mislead and “deprive a ∆ of knowledge essential to his ability to understand the nature of his rights and the consequences of abandoning them.”

· Were warnings effective to advice the ∆ of his rights?
· Completeness and detail of the questions and answers in the first round of interrogation

· Overlapping content of the 2 statements

· Reference to the first interrogation?

· Timing and setting of the fist and second

· Continuity of police personnel 

· Degree to which the interrogator’s questions treated the second round AS continuous with the first.

H: Subsequent statements must be excluded even if Miranda warnings were repeated.  
US v Patane- ∆ violates a TRO, officers attempt to give him his Miranda rights but says he knows them and only gets as far as “right to remain silent.”  Ask him questions and he tells them where the gun is.  Is gun admissible as evidence?

ISSUE: Failure to give warnings require suppression of physical fruits of unwarranted statements?

H: The self-incrimination clause does not apply to physical fruit of a voluntary statement and there is no justification for extending the Miranda Rule to this context.  

· Supposed to apply to testimonial evidence at trial. 

· Until evidence is actually introduced at trial, exclusion of that unwarned statement is a sufficient remedy

· “physical tangible evidence” can be included as evidence since it is not an ORAL statement.  
· Limits scope of Self-Incrimination Clause to testimonial evidence
Oregon v. Elstad- Police go to ∆’s home, asked questions pertaining to burglary and answers “yes.”  Take him to police station where he is first informed of Miranda rights and says that he wishes to speak to officers.  Makes a 2nd confession.   

· Fruit in this case is the 2nd statement, which is a result of the first statement, which he had already given.

· 4th amendment- requires that confession, regardless of its integrity, voluntarinesss, and probative value, be suppressed as the “tainted fruit of the poisonous tree” of the Miranda violation.   

· Unwarned admission be suppressed, admissibility of any subsequent statement should turn solely on whether it is knowingly and voluntarily made.  
· Need to look at several factors in determining coercion in the 2nd confession: 

· sWhether statement is actually coerced 

· Time between confessions

· Change in place of interrogations 

· Change in identify of the interrogators

· H: Can admit 2nd statement (but not the first) where warning was only given before the second and not the first
· Presumed that second statement was not a result of coercion
Cases 

Michigan v. Tucker Police question a suspect without warnings and learn identity of key witness.  Allowed to use witness at trial.  Witness ID= not a “fruit” of violation

California v. Prysock- ∆ brought to station by Sheriff and declined to talk.  Parents were notified and arrived.  Not explicitly informed of right to have an attorney appointed before further questioning.  

· Court has never indicated that the “rigidity” of Miranda extends to the precise formulation of warnings given a criminal ∆ 
· H: police in this case fully conveyed to ∆ his rights as required by Miranda and conveyed to him his right to have a lawyer appointed if he could not afford one prior to and during interrogation.  

Duckworth v. Eagan- ∆ confesses to stabbing woman.  Given warnings by police which included advice saying counsel would be appointed “if and when you got to court” as opposed to indicating at interrogation. Reads ∆ a waiver form that includes the “in court” language

H: Warnings were effective and considers State procedures in Indiana which accurately described appointment of counsel for the State.  

· Miranda requires only that suspect be informed, has the right to an attorney before and during the questioning and that an attorney would be appointed if he could not afford one.  

· If police cannot provide appointed counsel, Miranda requires only that police not question a suspect unless he waives his right to counsel, which is what ∆ did. 

· Dissent: Miranda mandated no specific verbal formulation and caused confusion with the “if an when” ∆ goes to court statement.  Most plausible interpretation is that ∆ would not be questioned until a lawyer was appointed when he later appeared in court. 

EXCEPTIONS TO MIRANDA
1. Impeachment - If ∆ chooses to testify at trial ( can take statements made in violation of Miranda to impeach credibility.  Mainly to protect integrity of trial (Harris)
a. ∆ has right not to take the stands (5th Amendment) and jury is instructed not to take that as an indication of guilt 
i. If ∆ does take the stand, prosecutor can raise issues that may impeach credibility.   
1. Raise fact that (outside of court), ∆ made statements that contradict what he is saying in trial.  
2. Focus on the inconsistency of statements. 
b. Harris v. NY- ∆ made statements about sales of heroin.  Statement not shown to the jury.  Cross-examination he makes statements that directly contradicted his prior statements.  Wasn’t read Miranda rights in first interrogation, but later used those statements to impeach him at trial.
i. Jury needs to make credibility determinations to protect integrity of trials.
ii. ∆ is privileged to testify to his own defense, but not a right to commit perjury. 

iii. Dissent: Incriminating statements are just as incriminating as when they are used to impeach ∆s as when they are used to prove guilt
1. Also gives incentives to police to violate Miranda 
2. Emergency Situations/Public Safety Exception- 
a. Public safety at risk, it would not make sense to ask questions where the ∆ might be deterred from answering (and thus danger to public would be increased by silence).   
b. Exceptions are circumscribed by emergencies 
i. Don’t need to give Miranda warnings when the emergency is occurring
c. Test for public safety? Not a subjective test
i. Objective test: Was the question prompted by a reasonable concern for a threat to public safety? 

1. No bright-line rule and is an extremely vague standard. 
a. Assumes that police will have ability to distinguish between exigent circumstances (guns= probably an emergency situation)
d. NY v. Quarles- Police chasing a man who raped a woman, into grocery store.  No Miranda warnings= officer asks ∆ where gun was and he told officer.    
i. Need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting 5th amendment rights. 
1. “public safety” is a relatively low standard to meet based on the facts of this case.
ii. Holding: yes, admissible 
iii. Dissent 
1. Should not balance public safety against individual’s interest
2. Gun should’ve been suppressed, but not following statements after rights 
3. Will result in unclear applications of Miranda rights, police won’t know when they should or should not administer the warnings 
4. Who would get to decide what constitutes larger “threats” to public safety? 
5. Expressly invites officers to coerce ∆s into making incriminating statements
3. Routine Booking Questions

a. Questions such as name, address, DOB and physical characteristics are admissible even without Miranda warnings in booking process 
b. Slurred speech (evidence/fact sought) on videotape was admissible in Muniz 
i. Miranda applies only if a person is compelled to make statements
c. Physical evidence or observation of physical characteristics are not testimonial.  
i. Testimonial- thought process has to be revealed in those statements

1. Non-verbal communication (head nods) included in testimonial evidence
ii. What are “routine booking questions”? 
iii. Date of ∆’s 6th birthday and could not answer, inadmissible.  This was testimonial because it required him to think and add 6 years to his DOB.  Minority said that this was not testimonial because it was simple math and is a “physical” process. 
iv. Contentious- booking questions such as name, address, etc. are admissible and not testimonial.  Information needed to sign someone into jail.   
1. Sometimes items “automatic” so do not need warnings
Things a suspect can do after they hear the Miranda rights: 

1. Waive Rights- Need an explicit waiver and statement

a. Burden on π to show that ∆ knowingly and intelligently waived his privileged against self-incrimination and his right to counsel 

b. Fact that confession was obtained/silence ≠ valid waiver  

a. “Waive right to counsel, here’s what I did” explicit waiver and confession

c. Need to inquire as to whether the waiver was voluntary

2. Statement without an express waiver of rights- Any statement given freely and voluntarily without any compelling influences is admissible in evidence.

a. Need to ask 2 questions: 

i. Was there a waiver? 

ii. Was the waiver voluntary?

3. ASSERTS RIGHTS: 
a. Call attorney/want a lawyer present 

i. Interrogation must cease until lawyer is present. 

ii. If interrogation continues without a lawyer, there is a heavy burden on prosecutor to show that ∆ knowingly waived right to counsel

b. Says ‘I want to remain silent.’

i. If person asserts one of the Miranda rights, *silence/presence of counsel, then there are certain things that the police have to do in response. 

ii. Cannot be used against ∆ 

c. Police must stop interrogating.  

i. How long does the interrogation cease?  

ii. How do you assert this right?

Remedies: Statement is suppressed or used for impeachment 

If police follow Miranda= presumption of admissibility 
Waiver of rights under Miranda
Π needs to show that ∆ knowingly (does ∆ know and understand his rights), voluntarily, and intelligently waived his privileges in order for statements to be admitted into evidence.

Asks 2 questions: 

· Did ∆ waive his rights? 

· If so, was waiver V, K, I? 
· Relates to Miranda rights themselves not necessarily understanding of waiver
1) What constitutes a waiver?  Presumption that ∆ did not waive, burden on π to show waiver.

a. Express or oral statement= strong proof of validity but not necessary

b. Silence= no waiver 
c. Implied Waiver= Permissible  
i. Can be inferred through actions and words of ∆ (Butler)
ii. Signing waiver + no request for counsel/silence= inferred
d. Totality of circumstances- Relevant only to determine whether there was impermissible police behavior in obtaining incriminating statements.   
i. Fare v. Michael- Totality of circumstances is adequate to determine whether there has been a waiver, even when interrogation of juveniles is involved.  Factors include 
1. Age
2. Experience

3. Education 
4. Background
5. Capacity to understand warnings give
6. Looked at  

a. Subjectively 
b. Objectively 
i. What is best for society 
ii. Reasonable officer 
iii. Reasonable suspect 
e. Withholding additional information= NO violation (still knowing) 

i. Events occurring outside presence of ∆ = no effect on understanding of rights (moran)
ii. No duty to inform ∆ of nature of crime for which he is under suspicion (Spring)
2. Asserting Waivers (which need to be K, V, I)- Waivers must be voluntary and constitute a knowing and intelligent relinquishment or abandonment of a known right or privilege 

a. Unclear Assertions- Suspect must unambiguously request counsel 
i. Higher standard for asserting a right to counsel than asserting right to silence  
1. Right to counsel requires at minimum, some statement that can be construed to be an expression for a desire for the assistance of an attorney (Davis).   
2. Must articulate desire to have counsel so that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney.   

3. “Maybe I should have attorney present”= not sufficient
4. Ambiguous assertions drawn in favor of prosecution (Davis)
b. Right to silence:
i. Police cannot resume questioning but Miranda silent on how long 
1. Between one second and indefinite period of time (somewhere in between)
ii. Admissibility of statements depends on whether his “right to cut off questioning” was “scrupulously honored”  (Mosley)
1. Look at passage of time 
2. Similarity of crimes 

3. Nature of questioning  
4. Advised of rights? 
iii. Police have to let ∆ control time, substance, and nature of interrogation 
iv. If significant passage of time + question on separate crime= probably admissible
c. Right to Counsel 
i. Edwards’ Rule- Interrogation ceases until attorney is present OR ∆ initiates communication.
1. No waiver if ∆ responds to police-initiated questions, even if advised of rights
2. Interrogation must cease until counsel is present OR ∆ initiates further conversation
ii. Initiation= Waiver

1. Anything initiated relating to the “interrogation or discussion of event”  
2. Not a request to use the bathroom but bar is relatively low  
3. But still needs to be V, K, I
iii. After consultation with attorney

1. ∆ needs to have counsel with him at time of questioning (Minnick)  
2. Attorney “made available”= more than an opportunity to “consult” with attorney outside of interrogation room
3. If ∆ does NOT initiate conversation, and does not have counsel- not a “free pass” for detectives to inquire 
Davis v. US- Suspects makes a reference to counsel that is insufficiently clear to invoke Edwards prohibition on further questioning.  ∆ waives his right to counsel orally and in writing, and then about an hour into interview says that “maybe he should talk to an attorney.”  Questioning resumes, and then questioners make it clear that he can have an attorney, and ∆ says that he doesn’t want one.   After break, asserts that he wants an attorney. 
· Unclear indication may prevent officers from interrogating unnecessarily.  Full comprehension of rights to remain silent and request an attorney is sufficient to dispel coercion inherent in interrogation process.  
·  Asking clarifying questions regarding request for attorney is not required, but suggested. 
· Dissent: If officers “reasonably do not know whether or not the suspect wants a lawyer, they should stop interrogation and ask him to make his choice clear.”
Minnick v. Mississippi- requests right to counsel and appointed at atty. Talked with him on 2 or 3 occasions, but it was unknown whether in person or on phone.  Declined to sign waiver, and then interrogated, makes statements.
· Edwards- designed to prevent police from badgering a ∆ into waiving his previously asserted Miranda rights.  Gives clear and unequivocal guidelines to law enforcement to follow 
· “made available” - more than an opportunity to consult with an attorney outside interrogation room. 
· Interrogation must cease until an attorney is present 
· insure that statements made in government’s presence are not products of compulsion 
· H: Statement inadmissible at trial, had the attorney been there may have been prevented from making incriminating statements
Edwards- ∆ advised of rights in burglary and said he was willing to submit to questioning.  Denies involvement, invokes right to counsel, calls an attorney and hangs up.  Next morning, is questioned and says he does not want to talk to anyone.  Says he’ll make a statement if not recorded, and then confesses. 
· Waiver cannot be shown only if ∆ responded to further police-initiated custodial interrogations even if he has been advised of his rights 

· After expressing right to counsel, ∆s are not subject to further interrogation by authorities until counsel has been made available, unless he initiates further communication, exchanges, or conversations with the police.   
Edwards Rule: Interrogation ceases until attorney is present OR ∆ initiates communication.
 Michigan v. Mosley- ∆ says does not want to answer questions about a robbery and interrogation ceases.  At no time during questioning did he indicate desire to consult with attorney.  Later questioned about a separate crime (shooting), and advised of rights.  Did not waive them and signed waiver.  First denied involvement in shooting, and then made a statement incriminating himself as a shooter.   
· Interrogated separately for separate crimes.  Change location, interrogator, and topics
· Did not explicitly say that he was “asserting his right to silence” but since he said he “did not want to answer any questions” and this constituted and assertion of Silence.  
· Miranda- Interrogation must cease when the person indicates he wants to remain silent 

· Miranda is silent on when questioning can resume, how long should questioning cease? 
Admissibility of statements obtained after the person in custody has decided to remain silent depends on whether his “right to cut off questioning” was “scrupulously honored”  

· Look at passage of time 
· Similarity of crimes 

· Nature of questioning  
· Advised of rights? 
H: Yes admissible, interrogation ceased immediately, resumed after a significant period of time on a separate crime. 
Moran- At no point did ∆ find out that an attorney wanted to contact him, but court finds that there was no constitutional violation and said that events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on capacity to comprehend and knowingly relinquish a constitutional right.   
· Has nothing to do with knowing rights, just with knowing waiver
Spring v. Colorado- Police have no duty to inform a suspect of nature of crime for which he is under suspicion.  Additional information could affect only the wisdom of a Miranda waiver, not its essentially voluntary and knowing nature. 
North Carolina v. Butler- ∆ robs gas station.  At time of arrest, warned of rights.  Read Miranda again at police station. Said he understood his rights and would talk, but not sign waiver and then made incriminating statements.  Said nothing when advised of right to lawyer.  Never requested counsel.
1) Express oral or written statement is strong proof of validity but is not necessary  

2) Presumption that ∆ did not waive his rights; prosecution’s burden is great; but in at least some cases waiver can be clearly inferred from the actions and words of the person interrogated. 
3) ∆ may not have “knowingly” waived rights by thinking waiver form= prevention of evidence
4) KNOWING and INTELLIGENTLY qualification relates to the Miranda rights themselves, not necessarily that he needs to understand waiver.
· Knowing rights v. knowing waiver
Holding: Yes, waiver = adequately informed of rights, no evidence to show that he did not waive them. 
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6th amendment RIGHT TO COUNSEL
6th Amendment:  “in all criminal prosecutions, the accused shall enjoy the right… to have the Assistance of Counsel for his defense.” 

· Right to retain (hire) counsel. 
· If ∆ (can't afford $), right to have counsel appointed, in any case in which the defendant can be sent to jail. (Powell v. Alabama)

1) Attaches at critical stage + after start of formal proceedings 
a) Post-indictment pretrial lineups (United States v. Wade); 

b) Preliminary hearings (Coleman v. Alabama); 

c) Post-indictment interrogations (Massiah v. United States); 

d) Arraignments (Hamilton v. Alabama) 

e) Does not attach:  parole/probation revocation hearings (Gagnon v. Scarpelli); civil matters such as habeas corpus proceedings (Pennyslvania v. Finley); only applies to criminal prosecutions

2) Waiver: Must be VKI: Once the right to counsel is attached, the right cannot be waived if the police initiate interrogation. 
3)  Right to effective counsel:

a) Counsel is ineffective if:

i) Performance is deficient, not “reasonably competent,” and
ii) Deficiencies were prejudicial, there is a “reasonable probability” that but for the counsel's errors, the result of the proceeding would have been different.

1) When Right to Counsel Applies 

a) Automatic for critical stages in all felonies or misdemeanors with jail time after formal proceedings. 
i) Critical Stage= When police deliberately try to elicit information from ∆
(1) Secret agents deliberately eliciting incriminating statements in absence of counsel
(a) Listening post v. prompting
(2) Applies to all pretrial interrogations after start of formal proceedings.
ii) Only to felonies w/ jail time because incarceration causes irreparable harm, probation does not (aren’t in jail)
b) Massiah v. US, (Basis for 6th am right to counsel)- Indicted ∆, out on bail and in his codefendants car, made incriminating remarks which were overheard by the police via a concealed radio transmitter planted with the codefendant's cooperation. 
i)  Held: Incriminating statements were held inadmissible.  The right to counsel applied to an undercover use of police tactics just as it did to a jailhouse interrogation.
ii) Rule: Once ∆ indicted and has counsel, violation of his right to counsel for secret agent to deliberately obtain incriminating statements from him in the absence of counsel.  
c) Brewer v. Williams 1977: (6th amendment kicks in when police deliberately set out to illicit info about offense AND waiver of 6th case).  D murdered little girl, had to be transported from one place to another. “christian burial” speech— led police to body.
i) Subjective test based on 6th amendment: **becomes critical stage when Police deliberately and designedly set out to illicit information about the offense. --> 
ii) Test CAME BEFORE INNIS: Distinguish from objective test based on Miranda: behavior an reasonable officer would expect would illicit information from reasonable def.
(1) The purpose of the officer is irrelevant, says Innis.
(2) D in custody and before start of formal proceedings.
iii) 6th amendment usage: After formal proceedings, police can't communicate with you unless counsel present.  6th is already violation.
(1) 6th amendment is strictly to have a lawyer AT trial.  Extending right for BEFORE trial can be argued to be prophylactic right only.

(2) But Brewer ct says this right to counsel does extend to pretrial for fair administration of adversary system.
2)  6th amendment is “offense specific.- (5th amendment is not)

a) Police are limited in questioning ∆ about specific crimes for which formal judicial proceedings have been initiated. 
i) Attaches only to the offense for which the ∆ has already been charged.  Can’t use statements only in case which ∆ has already been formally charged for.
ii) If different event= admissible (Cobb) 
b) Blockburger test- Whether each provision requires proof of a fact which the other does not? IS it the same series t/o as the original charge?  
i) Look at elements of the crime and see if they are the same.  If only one crime requires proof of an additional element, the two crimes are the same offense.  If both crimes do, not the same offense.
(1) Crime #1 needs elements A, B, C  
(2) crime # 2=  a + b 
(3) crime #3= A + B + D 
(4) Under Blockburger, crimes 1 and 2 are the same, as are 2 and 3.   But crimes 1 and 3 are not.
(5) How it works?

(a) If charged with A + B + C; Questions: A + B + D:  the prosecution can’t introduce A + B + C in crime already charged, can introduce for the crime for which he was NOT charged.

ii)  6th amendment attaches not only to the offense with which ∆ is charged, but to other offenses “closely related factually” to the charged offense.
(1) Cannot be invoked for all future prosecutions, for it does not attach UNTIL a prosecution is commenced.
(2) But Not limited to 4 corners of the original charge, includes events part of the same T/O 
(3) i.e. person shoots 3 people in a meeting.  

(a) Allege who the victim was for each count of homicide. The fact that there are 3 different victims turns it into 3 different offenses.  Each one requires proof of a victim that the others do not. (so no right to counsel if questioned about separte victim)

c) Texas v. Cobb (477) 2001: ∆ had questioned about a burglary and murder that occurred on the same day.  Denies involvement and was under arrest for a related offense.  Confessed burglary but says did not know anything about disappearance.  Admits to his dad that he had killed the women, and arrested him for the burglary.  Waives rights.  Then convicted for murder.
i) Issue: Does 6th apply to Cobb in confession of murders even though he was not yet indicted for the murders specifically, but was indicted for the burglary

ii) Analysis: When the 6th amendment right to counsel attaches, it encompasses offenses that, even if not formally charged, would be considered the same offense under the Blockburger

iii) Holding:   By Texas law, burglary and capital murder are not the same offense under Block Burger. So, the sixth amendment right to counsel did not bar police from interrogating respondent regarding the murders, and respondent's confession was admissible.

3)  How WAIVER can work: After Jackson and Montejo, ∆s still have 6th am right at all “critical” stages
a) How does the state prove a voluntary, knowing, and intelligent waiver?
i) After start of formal proceedings, doesn’t request counsel at time of interrogation: ∂ is out of jail, watching Olympics, police says I wanna talk to you, and he says ok… State wants to introduce the convo:
(1) He knew his rights (b/c already went through jail process) 
(2) Hypo 2: guy watching Olympics, after start, officer visits him, and even though you aren’t in jail, I am gonna give Miranda warnings, and he waives them
(a) Fact of Miranda warnings makes it easy to show he knew his rights!  
(3) Totality of Circumstances:  Whatever state can bring to bear on what ∂ knew is FAIR GAME 
(a) Miranda rights help them show he knew his rights and waived them (closer to when they have these rights, the better chance state could get it in) à NOT the same analysis, but evidence of VKI waiver
b) Need VKI waiver:
i) when ∆ does not request counsel
ii)  when ∆ requests counsel at time of interrogation (as does Edwards) 
iii) Applies where ∆ requests counsel in court
c) Edwards protocol (police refrain from asking questions)
i) Does not apply in this case where ∆ has not requested (Montejo)
ii) Applies when ∆ requests counsel while ∆ is in court/at interrogation (Jackson) because presumes that waiver is invalid based on previously asserted right to counsel
d) Appointed counsel: Need to actually request a lawyer in order for waiver to be invalid after police-initiated interrogation (Montejo)
i) IF ∆ never asserted his right to counsel (i.e. has been appointed counsel), then there is NO presumption that any subsequent waiver is involuntary.   
(1) There is a difference between “securing” and “requesting” a lawyer 
ii) How does one affirmatively accept counsel that is appointed by court?   
(1) ∆ requests counsel while in court 
(2) ∆ requests counsel at time of interrogation
Possibilities of WAIVER: 
A. D doesn't request counsel.  A—see Waiver Poss below.
1. (all we ask is) VKI waiver (see Montejo) (if this conflicts w/ Jackson, don’t have to worry about it b/c not a case re: waiver)
B.  D requests counsel while d is in ct.  A. (Montejo overrules Jackson.)
1. Edwards + VKI?
C. D requests counsel at time of interrogation. B first. then if yes to B, A.
1. A. (first ask) Edwards Protocol (did cease until A present or ∂ initiated? à (then ask) B. Was waiver VKI?
Impact of Montejo:

· If suspect ask for counsel at time of deliberate elicitation, THEN extra layer of Edwards protocol + VKI

· If ∂ doesn’t request counsel, or does so while in court, ONLY protection is VKI waiver 

Montejo- ∆ gets automatic court appointed lawyer. Without notifying his lawyer, the police take ∆ to show the police the location of gun.  Then writes incriminating letter.

· This is not triggered until ∆ has actually requested a lawyer or has otherwise asserted his 6th amendment right to counsel.
· Stood mute at 72 hour hearing and made no such request or assertion. If he had actually asked for a lawyer then he would have asserted a right. Applies when ∆ requests counsel at time of interrogation 
· How do you know if ∆ requested an attorney if he asserts the right in court, but did not repeat that request to police after interrogation? 
Police informants for 6th amendment: Is it a CRITICAL STAGE after the start of formal proceedings? If so, invokes 6th Amendment, even if not an interrogation.
1) VKI WAIVER NOT POSSIBLE. There can never be a waiver of 6th amendment rights in these cases because ∆ doesn’t know that she is talking to a government agent.  
2) TEST: Critical Stage? If so, has right to council.
a) 6th amendment context: ∆ has a right to rely on counsel in critical stages after formal proceedings
b) NOT critical stage, undercover agent is:

i) Listening post
ii) Stands there, doesn’t speak, but listens, and ∂ pours his heart out, not a critical stage
c) Critical stage, undercover agent is:
i) Deliberately eliciting information

ii) Encouraging Conversation

iii) Asks questions
d) Middle:  tougher; agent doesn’t ask direct questions, but encourages the conversation:  getting into fact intensive inquiry (Kulman)
(a) More LIKELY a critical stage IF:
(i) Officer’s actions are “reasonably likely to elicit a response.” 
(ii) There a contingency fee.
3) Police Informants for Impeachment purposes
a) RULE: Statement can be used to impeach even though it’s a 6th amendment violation
i) Rationale: 
(1) Evidence itself does not violate a constitutional right, but the method in which it was obtained was a violation- so admissible.  
(2) If already a violation of the 6th amendment right to counsel but preventing impeachment would add little to deter police from violating the 6th amendment
4) Undercover agents do not have to give Miranda warnings because no element of coercion, which is determined from the point of view of the suspect (Perkins)
· Kansas v. Ventris: Police planted an informant in Ventris' holding cell, told him to “listen” for incriminating statements.  In response to the informant's “something more serious weighing on his mind,” Ventris made incriminating statements.  5th guarantees no person compelled to give evidence against himself6th and 5th are prophylactic rules forbidding certain pretrial police conduct.  (a judicially crafted rule  which protects a constitutional right.
· Postcharge deliberate elicitation of statements without counsel is not unlawful WHEN questioning is unrelated to the charged crimes since 6th amendment is offense-specific.
· RULING: Yes, these statement can be used to impeach even though it’s a 6th amendment violation
· Perkins : stuck him in a cell w/ an undercover agent
· HOLDING: undercover guy doesn’t have to give Miranda warnings; doesn’t rise to level of inherent compulsion needed for Miranda warnings if doesn’t know he is undercover
· Treated differently for 6th Amendment: after formal proceedings, has a right to counsel 
· Rule: has a right to rely on counsel as the medium between ∂ and police 
· Main v. Multon :was an undercover case (co-D wired for sound) 
· HOLDING for undercover inquiry: there can never be a knowing and intelligent waiver of 6th amendment rights, b/c doesn’t KNOW she is talking to a police agent!  Only question left is ‘is it a critical stage’?  

· US v. Henry, paid informant for the FBI, incarcerated in same jail cell as D.   He told his FBI contacts of this, and the FBI man told him to be alert to any statement made by D., but not to begin a conversation with or questioning of D about the crime he was currently under indictment for (bank robbery).  At D's trial, Nichols recited several incriminating statements made to him by D while in jail.  
· RULE: it is only a critical stage if secret agent is deliberately eliciting information.
· If undercover agent asks questions—it is critical stage.
· If undercover agent doesn't say anything, and only listens, it is not critical stage.
· FBI officer told Nichols not to initiate questioning is irrelevant, because the officer “ must have known” that Nichols was likely to do so anyway.  *Also, The court said that Nichols “ deliberately elicited” incriminating information because he was paid on a contingent fee, was ostensibly no more than a fellow inmate, and was in custody with him, therefore Nichols deliberately used his position to secure incriminating information.
· Henry Established that the sixth amendment right to counsel violation may occur even when there is no “ interrogation.”  (contrast to Miranda, where only applies to interrogation). (Emanual, 354.) 
· Kuhlmann v. Wilson, Middle ground 6th violation case--merely listening is not a violation of right to counsel, but brother + jail cell location suspect.  Placed in same cell as D and told to “ keep ears open” for info. D told him incriminating info,  though this happened only after ( and probably directly because of)  a jailhouse visit by D's brother.  
· Held:  Motion to suppress was denied-- Right to counsel not violated.

· Rationale:   Messiah and Henry only apply where there occurs a secret interrogation by investigatory techniques that are equivalent of direct police interrogation. D must show that police and their informant took some action, “beyond merely listening,” that was designed deliberately to elicit incriminating remarks.
· Dissent:   the informant did not serve as an impassive “ listening post, ” the state placed the d in a cell overlooking the scene of the crime.  Comment to ∆ that alibi “ did not sound too good” and attempts to establish relationships  Of camaraderie went beyond the bounds of passive listening.
SEARCHES AND SEIZURES
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The Fourth amendment:
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
PROBABLE CAUSE  

· P/C for arrest: it must be more likely than not that a violation of the law has been committed and that the person to be arrested committed the violation.

· P/C to search: it must be more likely than not that the specific items to be searched for are connected with criminal activities and the these items will be found in the place to be searched.

1) What Is a Search? Warrant must be obtained to search areas in which the suspect has a reasonable expectation of privacy even without physical intrusion.  
a. TEST: Ask 2 QUESTIONS:

i. D manifest a reasonable expectation of privacy? (Katz)
1. Person must show an actual, subjective expectation of privacy in the area (fairly low standard ( easy to meet)

ii. Society is prepared to recognize that expectation as reasonable? 

1. Virtually always the subject of inquiry, Objective test.
b. Can be an “electronic” invasion of public space (Katz) 
i. Does not need to be an actual physical invasion 
ii. REP at a telephone booth, if closed
c. REP @ Home – maximum protection--inside not open to public and always “someone has reasonable expectation of privacy.”
d. Open Fields: Areas beyond the curtilage are not protected by the fourth amendment. 
i. Reasoning: Usually visible to police and public in a way that the inside of the building is not, and such fields can clearly be lawfully surveyed from the air. (Oliver)
e. Curtilage – Same protection as the home.  Stuff that has domestic things is going to be curtilage--around house, where somebody has a reasonable expectation of privacy.  

i. 4 factors to determine whether a building falls within the curtilage:
1. Proximity of the home to the area claimed to be curtilage

2. Area is included within an enclosure surrounding the home

3. The nature of uses to which the area is put

4. Steps taken by ∆ to protect the area from observation by public
ii. E.g. a barn 60 yards (“substantial distance”) from house with fencing meant to keep livestock in (not intruders out) and that objectively did not seem to have a use related to the house is NOT within the curtilage (U.S. V. Dunn)
f. Aerial Searches: Anything the police can see with the naked eye from the airspace falls within the “plain view” doctrine. 
i. Reasoning: No reasonable expectation of privacy @ public, navigable airspace,
ii. Low flying plane not a search—no violation.
1. 400’ still OK (Riley) 
2. Did not disturb use and enjoyment.. 
3. Even if fences around area= not protected backyard
g. Technology Theme test:  Common vs. uncommon
i. Whether any member of public would have access to that technology
1. Device that is not in general public use to do search (  search 
ii. W/O technology, would it have otherwise required physical intrusion to find the same info about interior of home? 
1. If yes, then could be a search.
iii. Whether can perceive “intimate details” is the improper test—doesn’t matter if you can tell that someone is taking a bath. 

1. Rejected government arguments that no search should be found because the imager here was not reporting “intimate detail.” 
iv. Thermal Imaging of Homes: Violation of reasonable expectation of privacy.
h. Searches of Trash- Not a search 
i. No reasonable expectation of privacy in trash outside curtilage of home— (California v. Greenwood)
ii. Society does not recognize that belief as objectively reasonable.  

1. No reasonable expectation of privacy in what a person chooses to discard.
2. “knowingly give to 3rd parties”--once you do this, you lose control over what 3rd party (trash collector) does to it.
i. Observation and Monitoring of Public Behavior- Use of sophisticated devices analyzed under the plain view doctrine (binoculars)
i. Courts are willing to allow use if:
1. View takes place from a location where the police have a right to be, AND
a. Radio transmitter on a car is not a search because there is a reasonable expectation you could be followed on public roads (US v. Knotts)

2. Information obtained could have been gotten from Plain view surveillance executed without special device
a. Could police otherwise obtain this information without a warrant? (Smith)

b. Radio transmitter beeper on illegal goods that led them to a particular house that they could have not otherwise done without a warrant IS a 4th violation. (US v. Karo)
j. Pen Registers (says which phone numbers you called) are NOT a search  
i. Reasoning: People have no reasonable expectation of privacy as to this information because it is known by others, e.g. phone companies. 
1. No content is attained of the conversations, only the numbers you dial.

2. Give the numbers over to 3rd party—billing purposes, etc.
ii. Okay for both incoming and outgoing calls.
k. Use of Dogs to Sniff for Contraband
i. Duration:
1. Okay if does  not extend or prolong stop beyond time.

2. Short detention of waiting between stop and sniff is okay, but 90 minutes is too long. 
ii. Policy: No reasonable expectation of privacy for drugs, and drug dogs only sniff illegal drugs and nothing else.
CASES
· Oliver v. U.S., No REP:  (Katz standard) with respect to an open field he owns.  
· Open fields do not provide a setting for intimate activities 4th is intended to shelter from government interference or surveillance.  
· Usually visible to police and public in a way that the inside of the building is not, and such fields can clearly be lawfully surveyed from the air.
· United States v. Dunn: Chemicals in barn and cops climb over 5 fences and the police were not in the curtilage. 190 acre ranch enclosed by fence.  
· Issue: Whether a barn located 60 yards from the farmhouse, was within the farmhouse's curtilage.  Held: barn not in curtilage. 
· Officers possessed objective data indicating Barton was not being used for activities of the home , Fencing was apparently intended to keep livestock in, rather than observers out, 60 yards= substantial
· CA v. Ciraolo: Police rented a plane to fly over house on a tip that he was growing marijuana in his backyard.  Flying at 1000 feet, took photos of marijuana with 35 mm camera.     
· Katz test: Even though he placed a 10 foot wall around his backyard, clearly showing intent to shield from passersby, overflight did not violate an expectation of privacy “ society is prepared to honor.”    
· “any member of the public flying in this airspace who glanced down could have seen everything these officers observed.”
· Fact that D took measures to restrict some views of activities does not preclude officers observations from a public vantage point where he has right to be and which renders activities clearly visible.
· Florida v. Riley, 1989, lower flying helicopter still not a search. (Close 5-4 decision).
· Helicopter flying about 400 ft over the home when the officer peeked in a partially enclosed plant greenhouse. 
· Officer was in a place where anyone could be. 
· Did not disturb use and enjoyment. 
· Dissent said officer was in a place that no one would be—issue is whether there was any real, practical likelihood the public would fly where the police were flying, not where the public had an abstract legal right to do. 
· Katz vs. US –FBI placed electronic eavesdropping equipment on the outside of public telephone booth from which Katz conducted his business.
· Electronic eavesdropping was a violation of the 4th amendment—even if there was no interference of property.
· 4th applies to any government search or seizure that interferes with a person's “reasonable expectation of property,” even if there is no interference with property 
· “What a person knowingly exposes to the public, even in his own home or office, is not a subject for amendment protection.

· Held: seizure of intangibles is still a seizure under 4th.  They seized the telephone conversation.
· If not search or seizure, stop here! DUH!

· Kyllo v. United States, Thermal imaging is a search—if they didn't have a warrant, it was a violation of 4th.  Took place from street outside house.  Held: is a violation of 4th amendment.  Must get warrant. 
· US v. Knotts- Radio transmitter beeper on a car WAS NOT a search
· Following beeper on public roads is not violation of 4th because anyone can follow on public roads and there is a reasonable expectation that you could be followed on public roads.  You assume the risk—knowingly expose.  
· United States v. Karo, --Radio transmitter beeper WAS a search not on road
· Tracking a can of ether, d took can in and out of some houses. 
· Transferred to be of the pretend did not infringe fourth amendment int
· Only the monitoring of the signal could be constitutionally significant intrusion
· The fact that the beeper was inside they can allow the police to learn that they can with in a particular house, to obtain a search warrant for the house--> therefore, the beeper revealed a critical fact about the interior of the premises and could not have otherwise obtained without warrant
· Smith v. Maryland, 1979, p. 74, emanual, p. 20, Pen register case –not a search
· Records phone numbers that you dial to call out/have other devices that u can record numbers coming in as well.  
· Illinois v. Caballes, -Drug dogs in traffic stop is not a search-- no expectation of privacy for contraband. Dog sniffing only identifies contraband, where as low flying planes reveals everything.
Requirement for Probable Cause
What Is Sufficient Belief to Meet the Standard for Probable Cause?

1) Hunch

2) Reasonable suspicion -even less than probable cause. 

3) Probable Cause is not even as demanding as preponderance of evidence.
a) 33% is probably OK
4) “fair probability”

5) Preponderance of evidence: >50%

6) Clear & convincing evidence

7) Beyond a reasonable doubt

Probable cause has a Topical Focus -->MUST address
A. Search warrant (place or person)

1. Talk about the Contraband, fruit, evidence, instrumentality, perpetrator of crime is present at time of search (both time and place dimension)

B. PC to seize
1. Fair likelihood item is contraband, fruit, evidence, instrumentality, of crim.  Talk about the item, not place to be searched.

C. Arrest a person
What is sufficient to constitute PC?
A. Talk about the Person committed or is committing a crime.  
1. Particular information establishing P/C (emanual p. 42)
a. Info must be particularized to a person (Ybarra) and cannot search someone just because they are present
b. Evidence from officers own observation which can contribute to P/C
i. Flight of the suspects when approached by a policeman

ii. Physical clues ( footprints or fingerprints linked to a particular person)

iii. Voluntary admissions by suspect

iv. suspicious or surreptitious conduct

v. suspects previous criminal record

vi. suspect's presence in a high crime area

c. Information from informants: Because police informants often have incentives to gain police's good graces are a lying, court's generally apply stringent tests to whether 
B. TEST in Gates 
1. If out of-court informant is identifiable, then look at that person’s reliability (of allegations) 
a. Reliability is based on fact that that person has made himself known 
b. Also need to look at how they obtained that information 
2. With an anonymous informant ( apply totality of circumstances because
a. If there is a really showing thing on one (i.e. reliability) might be able to make up for a weaker showing in the other (more of a balancing test)   
b.  Ability of informant to predict future events???  ( if highly likely (  PC
c. May not know how that person was aware 
d. No reliability to go on because don’t know who that anonymous person is.   
Illinois v. Gates,– anonymous tip that predicts future actions of third parties shows reliability of the tip. PC is inherently uncertain as to what is enough. 

Summary: Anonymous informant told police in a letter of suspected drug dealers and their future Trip to florida—>Sue drove down on May 3, Lance would fly down shortly after, Lance would drive the car north, with $100,000 worth of drugs in the trunk. Police confirmed that Lance lived in Bloomington and these flight reservation.  Police obtained a search warrant  to search the Gates residence and car, under these facts.  
Gates Totality of Circumstances Test: 

·  So long as a neutral magistrate can reasonably determine that based on An informant's information and all other facts available taken in totality of circumstances,  there is probable cause to believe that a search or arrest is justified, he may issue the warrant.

· Even if all parts are individually innocent acts, totality of circs applies.

Corroboration—predicting of future events=reliability of informant

Attach to particular types of noncriminal acts, because informant was right about some things about the future, specific actions of third parties, it's likely that they were right about other things in the letter.  

Allegations—that were not corroborated (also found to be true): make living selling marijuana, when drives back has over $100K in trunk, and have marijuana in basement.

Gates overruled Aguilar v. Texas' “2 prong test” (reliable + basis of knowledge)
Maryland v. Pringle - Police stop car for speeding.  3 people in the car.  Police asked for drivers license of driver.   While driver opened glove compartment, Police saw large wad of cash in glove. Police got consent to search the car, found $700 in glove and 5 baggies of cocaine behind back-seat armrest.   None of the 3 men take ownership of drugs or money. Officer arrest all three. At station, D. confesses that cocaine belonged to him.   ∆ tried to motion to suppress confession as fruit of an unconstitutional arrest because officer had no probable cause to arrest  .  
Issue:  PC cause to arrest the front seat passenger?
Held:  SC said that there was P/C to arrest all three because the coke was found independent of all 3.  It could have been any one of theirs separately, or they could have shared it jointly.   
Birkinger vs. Mccarty—don't have to give miranda to stop a car for traffic violation...)

What about the coke?

· Officer can take stand and say they were trained to be able to establish that the bag with white power is cocaine to show probable cause.
· Police do not need arrest warrant to make an arrest

Ybarra v—When police are properly searching a bar and its bartenders for drugs, they do not have PC to search each patron on the premises, because the probable cause to search a person must be “particularized with respect to that person.”

· -->In Pringle, there were only 3 people, so 1/3 probability was good enough for P/C.

· -->Ybarra suggests that if there were 10 people, police would not have P/C to arrest all 10.
Cannot search people who are present just because they are there.  

· Idea that you cannot treat a person like a piece of furniture and just search 
· Need to have particularized search warrant for each individual 
· This is applicable to people who “just happen to be there” 
Is PC an Objective or a Subjective Standard?  (  OBJECTIVE
· Subjective intent of officer is irrelevant (Whren)
· TEST: Ask whether an officer acting reasonably would have made a stop? 
Whren v. United States–Police were suspicious of a pathfinder that made right hand turn w/o signaling and speeding.  [*technically no problem with stopping car because traffic violation is enough for P/C.] Police saw bag of white powder when person rolled window down.  Police arrested people in car and seized the illegal drugs. 

· D alleges stop was not justified by probable cause to believe crime was being committed other than the traffic offense.  Also allege stopped them because they are black 

· RULE: 4th amendment gives police officers who have probable cause authority to search, to do things regardless of the subjective motivation of police officer. (94, bott case book)
e. Ramifications of this are huge—all they have to do is have probable cause for a traffic violation—then they can stop the car under 4th.  From this, they can hope to get consent to search, or see something under plain view doctrine, etc. Once they have probable cause to stop the perpetrator, even if their motive in doing so is to seek evidence of some other crime for which they do not have probable cause or even reasonable suspicion. 
· Devenpeck v. Alford- P/C only needs to exist for a crime, not the one that the specific officers stops or arrests for.  Police officer arrested person for a crime that didn't exist. But he observed activity which was a crime while doing so—affirmed that subjective intent of the police officer doesn't matter. It is the objective observations of police that are important.   
· Had observed facts that provided PC for some other crimes that officer had reason to believe that ∆ committed 

· Officer subjectively arrested him for a non-existent crime and other crimes he was charged for weren’t even related to the original crime

· Based on facts he knew, it only mattered whether the objective facts that the officer knew provided facts for other crimes he could be charged for. Under this, officers can lie about what they are arresting for you.  
The Warrant Requirement
Valid search warrant ( Presumption that it meets 4th am requirements
· valid PC
· valid writing/issue of warrant.
· valid execution of warrant. 
If it's a warrant-less search ( burden is on government to prove it's valid
· exception to warrant requirement?

· Judge must draw inferences as to whether those facts amount to probable cause ?
What Information Must Be Included in Application for a Warrant?

f.  Good faith exception--If the police have a warrant, the search is presumed valid. 

i. If a search warrant is invalid – not supported by P/C,  any search done will violate the fourth, and evidence will be excluded at trial.

ii. However, if police reasonably but erroneously believe that the war in which they have been issued is valid, the seized evidence may be used at trial.  (Emanual, p. 13)

g. Supposed by oath or affirmation

h. Allegations of fact, not conclusions.

i. Must be made by an affiant who takes an oath to take the truth

j. Either written or oral.

k. Must be particular enough for the officer to permit an officer with reasonable the place or the items intended.

l. Most warrants have a time period for execution.

m. Must be a neutral and detached magistrate who is capable of determining if good cause exists. Could be a clerk. 

3. What Form Must the Warrant Take?

a. Andresen v. Maryland, 1976, p. 98

i. The warrant must detail with specificity that which is to be searched or seized. 

b. Groh v. Ramirez, 2004, p .101

i. Summary: Though the affidavit in support of the warrant contained necessary particularity, the warrant itself did not list specifically what was to be searched for or seized. 

ii. Held:  Violation of fourth amendment --Warrant was bad and failed to identify any items to be seized. Only described the place. Too general. You can attach the affidavit and reference it, but if it is not attached, warrant must be particular.

c. US v. Grubbs, 2006, p. 105--Anticipatory warrants are constitutional if there is P/C now based on current facts about events in future.

i. Anticipatory warrants: 

a. Where an affidavit for a search warrant that states that the search will occur only if certain events take place.

ii. Summary: Warrant to search the house once drugs are delivered there. There must be probable cause that the condition will be satisfied. 

iii. Anticipatory warrants are constitutional if:

a.  if the triggering condition occurs – there is a fair probability of that contraband or evidence of a crime will be found in a particular place

b. And there is probable cause to believe the triggering condition will occur

iv. The P/C is NOW.  If a stated condition is met, certain items will be there in the future.  There is P/C NOW that an event will happen in the future—the drugs will be there IF the condition happens (airplane lands on airfield).  

d. Can execute a narcotics warrant any time. 

e. 1st amendment doesn’t hinder searches of newsrooms, but Congress passed a federal statute that makes it much more difficult to. 

4. What are the Requirements in Executing Warrants?

a. How May Police Treat Those Who are Present When a Warrant is Being Executed?

i. Background:  Ybarra v. Ill:  (notes, p. 107):  Can't search people just because they are present.

a. Michigan v. Summers—says it's OKAY to detain people who happen to be present in order to ensure safety of police, preventing flight of suspect, and facilitating orderly complete search if questions arise during search.

ii. Muehler v.  Mena, 2005, p. 107--civil rights case—D didn't do anything wrong, just present at time of search

a. Summary: Mena sued police because she was handcuffed (2.75 hrs) during a search and asked about her immigration status.  Sued for violation of 4th amendment rights—violation of due process. S. ct. remanded, Mena focused on argument that she was held in handcuffs longer than search duration.  Held: Mena, p, won—violation of 4th.

b. Balancing test for violation of 4th in execution of search under warrant: 

i. Her incremental freedom on one side <---> police safety on other side

1. Incremental freedom for short duration of handcuffing did not outbalance interests of police and society –it was an inherently dangerous situation.

c. Kennedy—not in excerpt: If time in hand cuffs exceeds time necessary to do search, then 4th amendment is violated.

d. [Test***Remember that miranda cases said that it is not a constitutional violation to NOT give miranda rights. It is ONLY a constitutional violation at the point that they try to admit evidence FROM the statement that was given AFTER miranda should have been given to the suspect.

b. Do Police Have to Knock and Announce Before Searching a Dwelling?

i. General: 

a. Police always have to K&A except when there is a reasonable suspicion that:

i. D’s might destroy evidence

ii. D’s retreating into the home

iii. If there is an immediate threat

b. Only Reasonable Suspicion required for K/A. 

c. Purpose of knock/announce is safety and REP of the person inside—sanctity of home.

ii. Wilson v. Arkansas, (1995, p. 110)--Absent exigent circumstances, 4th amendment requires police to knock and announce.

a. Knock and announce in required, but its balanced against the public interest. Violations of K&A do not invoke exclusionary rule. Civil suit is the only remedy. Hudson v. Michigan.

iii. Richards v. Wisconsin, 1997, p. 112—K/A requires Reasonable Suspicion

a. Summary: Police knocked and announced, the suspect opened the door a smidge, saw a guy with a uniform in the back of the police crowed, and slammed door, tried to flee out bathroom window.  Police barged in/kicked down door, announcing themselves as they did so.  

i. State wanted blanket exception to knock and announce requirement. Ct rejected.

b. Ct said there should be a “reasonable suspicion” to believe knocking and announcing would be “dangerous or futile, or inhibit effective investigation of time.”  

i. Petitioner's apparent recognition of officers at door (saw and slammed door), combined with disposable nature of drugs could lead a reasonable police officer to have a reasonable suspicion that the suspect may flee or destroy the evidence.

iv. US v. Banks—Wait time sufficient between K/A and entering is what's reasonable under the circumstances—no flat rule.  

a. Depends on if Police are looking for small amount of coke vs. a big piano...is 15 sec long enough to get to the door?  Size of the establishment has an effect.  The particular exigency claimed by police is important.

b. It is reasonable to wait 15-20 seconds before breaking in after giving a Knock/announce—if they had reason to believe waiting longer would allow opportunity to destroy contraband

c. What If There Are Unforeseen Circumstances or Mistakes While Executing a Warrant?

i. Maryland v. Garrison, 1987, p. 116—if mistake in warrant, search permissible so long as reasonable

a. If a mistake is made in executing a warrant (warrant conflicts with what they see), the search is permissible so long as the police action is reasonable. 

b. Summary: Police have warrant for one apartment, but when they get there, there was a common space and 2 different apartments.  It wasn't until they entered one and found stuff, that they realized it was 2 apartments, not one. And as soon as they became aware, they stopped the search.

c. Held: Ct concludes that belief was reasonable, and not a violation of 4th.

d. -->Was search warrant itself a valid warrant, or overly broad?

i. Yes. Ct did not know or did not even have reason to know that there were 2 apartments—so it was reasonable.  “Constitutionality is judged based on info police had at time of application for warrant.”

ii. [If affiant who swears in affadavit lies or is wreckless, the ct strikes lies/wreckless info and looks at what's left to decide if there was probable cause based on what remains in warrant.]

e. -->Did they act reasonably when they executed warrant?

i. Ct said yes, no reasonable basis to know there were 2 apartments and not one. 

ii. Police didn’t search any farther, so the court cited the reasonableness. 

ii. Los Angeles County, California v. Rettele, 2007, p. 119 (not too important) 

a. Balancing test:  2 minutes unclothed vs. safety of police

i. reasonableness approach again.  It was reasonable for police to take a few minutes to ensure they weren't armed/guns hidden in sheets.

------------------------------------------------------------END OF LANA'S SECTION-----------------------------------------------------------------

Exceptions to the Warrant Requirement
Make sure to break up intrusions into isolated incidents!

I. Searches Incident to Arrest ( First, arrest needs to be valid, of course. (PC)
A. Automatic search of lunging range: You can search the person and the area within their “immediate control,” but not the entire house. (Chimel v. California)
1. Policy:  Safety for officers, preventing concealment or destruction of evidence.
B. Automatic search of person: You can search a person incident to arrest regardless of the crime because it is automatically reasonable. (U.S. v. Robinson)

C. Automatic cursory search: Automatically, police can look into rooms and closets that are adjacent to the room where the suspect was arrested to make sure that others aren’t there that could hurt police, etc.

1. Can only look where persons could be hiding. Can’t “search” in small drawer.

D. Non-Adjacent Protective Sweep (Buie Sweep): If police have reasonable suspicion (specific and articulable facts that taken together with inferences that would warrant a reasonably prudent officer to believe) that there is another individual who would pose a danger, the officers can go to the part of the house where that person might be and look in places where that person might hide.  (Maryland v. Buie)

1. Can only look where persons could be hiding. Can’t “search” in small drawer.

E. There must actually be a valid and formal arrest for a search incident to arrest—a citation does not qualify. (Knowles v. Iowa).

a. Policy: Safety of officers (minimal and brief) does not outweigh the social interest.

b. There is no justification to discover and preserve relevant evidence because traffic citation speaks for itself.

F. If a state law says that you cannot arrest someone for a traffic violation, and that person is arrested anyway based upon probable cause and a search is conducted, then there is no constitutional reason to exclude evidence in federal court.


· Chimel v. CA- Robbed coin store, searched in many rooms all over and found evidence in dresser. Violation of 4th Amendment.
· In sum: Searched other rooms, beyond “immediate control,” thus “unreasonable” scope of search under 4th and 14th Amendments.
· Rule: Officers can search areas within the ∆’s “immediate control” or lunging range or wingspan, where there is an actual threat to officer’s safety or evidence that could be destroyed, confined to room of arrest.
· Us v. Robinson- ∆ arrested while on a suspended license. Did a full search of his pockets and found no weapons, but found drugs. Not in violation of 4th Amendment.

· In sum: You can automatically search a person incident to arrest regardless of the crime—without so much as a hunch.
· Reasoning: Lawful arrest automatically establishes the authority to search and a full search of the person is not only an exception to the warrant requirement but is also a “reasonable’ search under the amendment.
· Maryland v. Buie (1990)– Pizza parlor was robbed. Suspect arrested and policeman did sweep of basement to make sure nobody else was hiding down there. Not a violation of 4thamendment.

· Established Buie sweep for when there is reasonable suspicion that someone is hiding somewhere else in the house.
· Knowles v. Iowa- Officer had issued a traffic citation as opposed to arresting the ∆ for speeding.  Then conducted a full search of the car and found pot and a pipe under car seat.

· Rule: There must actually be an arrest for a search.
· Reasoning: Neither threat to safety or possibility of destroying evidence was present here

· Threat to officer arising from a traffic citation is minimal

· Evidence: Once he was stopped for speeding and issued a citation all evidence necessary to prosecute that offense 

· Would need to have a reasonable suspicion that the occupant is dangerous and may gain immediate control of the weapon.

· POLICY PROBLEM? Officer more likely to full our arrest now, and subjective motivations of the officer don’t matter.
II. Searches Made in Hot Pursuit [Exigent Circumstnaces]

A. General Rule: Reasonable to make search w/o warrant if the exigencies of the situation make it imperative to search without a warrant. (Warden, MD v. Hayden)
a. Is speed necessary to prevent danger to their lives or the lives of others? 
i. Is crime too stale to be exigent circumstances?
b. “Reasonable suspicion [that is in the house] is probably enough to get into house.” Probably still need probable cause that committed crime in general. – Mandiberg
B. Scope of Search: The permissible scope of search must be as broad as may reasonably be necessary to prevent the dangers that the suspect at large in the house may resist or escape.
a. E.g. Armed robbery? Can search anywhere a gun could be.
C. Routine Felony Arrest: Absent exigent circumstances, the police may not enter someone’s home without a warrant to make a routine felony arrest? Look at totality of circumstances). 
a. Otherwise must have consent or warrant. (Warden, Md. Penitentiary v. Hayden)
b. Third persons’ house- If not an emergency, need a search warrant with PC to believe that ∆ is in house (or item to be seized listed on warrant) (Payton)

c. Suspect’s own house- Need is an arrest warrant and reasonable suspicion that he is at home at that moment. (Payton)
· Warden, Md. Penitentiary v. Hayden: Armed robber held up a cab company. Woman let police into home where robber was. Robber seized, as were guns in toilet, ammunition under bed, and clothes in a washing machine. Entry into house.

· RULE: The permissible scope of search must be as broad as may reasonably be necessary to prevent the dangers that the suspect at large in the house may resist or escape.

· Can’t look in the washing machine for a 42” TV.

· @ Case: Armed robbery(pretty broad scope of search.

· Speed in this situation was critical and he could have used weapons against officers or destroyed evidence.
· Payton v. New York: After 2 days of investigation, had reason to believe that the ∆ had murdered a gas station manager. Knock on door, lights are on and TV is on but nobody answers. Summon emergency assistances and break doors down and enter.

·  Here, the crime was too stale to be “exigent circumstnaces.” 

· Totality of circumstances test to determine if (routine arrest/stale).

· The Fourth Amendment has drawn a firm line at the entrance to the house. Absent exigent circumstances, that threshold may not reasonably be crossed without a warrant (or consent).
III. Plain View Doctrine

A. Basic Rule: Once police are lawfully in a place, and they have a lawful right of access to the object, they may use all of their senses and may seize anything if it is immediately apparent that it is illegal. (Horton v. California)

1. Need to be able to touch and grab the item itself without any additional fourth amendment intrusion (do not focus on the words “plain view.”) (Horton v. California)
2. Office needs to have had a prior justification for an intrusion in the course of which he inadvertently comes across incriminating evidence (Coolidge v. New Hampshire)

3. Need not be unintentional (Horton v. California).

B. Patdown: When officer conducts a pat down search, he may seize anything based on its plain feel if he reasonably believes that it is a weapon or contraband. Can do patdown w/ reasonable suspicion (See Terry v. Ohio) (Minnesota v. Dickerson)
1. If an officer lawfully pats down a suspect's outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect's privacy beyond that already authorized by the officer's search for weapons.

C. After Items Found: Once objects that are the purpose of the search are found, officers have to stop searching. May not be used to extend general search. (Horton v. California).

· Coolidge v. New Hampshire
· When the police are where they are allowed to be, they may seize anything that they can see in plain view that is illegal on its face, or immediately apparent. 

· Horton v. California: Armed robbery of jewelry and cash. Search warrant specified search of the stolen goods and money, but police officer found illegal guns during his search. Police officer admitted that he was interested in finding other items as well.

· Discovering via plain view doctrine doesn’t have to be unintentional. 

· If objects that are purpose of the search are found, officers must stop searching. 

· This was okay because were lawfully present at the place where the evidence can be plainly viewed and the officer had a lawful right of access to the object

· Minnesota v. Dickerson: Small lump felt in Dickerson's jacket during a patdown in a known drug area. Was cocaine.

· Is incriminating evidence immediately apparent during a patdown? i.e. feeling a gun during a pat down, police can reach into pockets to retrieve weapon.

· Was officer conducting search acting within lawful bounds at the time he gained PC to believe that the lump in ∆’s jacket was contraband?

· No, because continued exploration of respondent’s pocket after having concluded that it contained no weapon was unrelated to the sole justification of the search. NOT immediately apparent that it was cocaine.

IV. The Automobile Exception

A. The Basic Rule, its requirements, and its rationale
1. Basic Rule: Car and vehicles may be searched without warrant if there is probable cause.

2. Basic Requirements
a. Mobility (even if mobile home/residence—look at totality of circumstances)

1. How long would it take for ∆ to actually move vehicle?
2. Would reasonable observer conclude it is a vehicle?
3. Fine line between vehicle and home: Mobile home in a public parking lot downtown was an “automobile.” (CA v. Carney)
b. Probable cause that something seizeable is in the car—which defines the scope of search 

1. E.G. if have suspicion of a 42” flat screen TV, cannot look in glove box.

2. If have probable cause to believe you have cocaine, can look basically anywhere.

3. Rational: Lower expectation of privacy than in homes because—

a. Not practical to get warrant beforehand because vehicles are mobile.
b. Cars can easily be moved and get rid of evidence
c. Cars are subject to governmental regulations and controls

d. Cars are serviced and used in public places.

B. Closed Containers: If there is probable cause to search the car, the police have probable cause to search every part of the car and everything in the car that the item might be in, including closed containers.
1. If not in vehicle, need a warrant unless there is a particular exigency that allows warrant to be excused.

C. Search of Vechile Incident to Arrest
A. Rationale: (1) Safety to officer; (2) Safety of the evidence
B. Requirements:

1. Probable cause that person to be arrested committed or is committing a crime.

2. Custodial Arrest

a. Lawful custodial arrest creates a situation which justifies the search without a warrant of person arrested and of the immediately surrounding areas.

b. “Arrest”: Restricting movement such that it is effectively an arrest—a standard, not a rule.

C. Scope: 
1. Can search anywhere in the car officers have PC that may contain fruits of the crime he was arrested for, including closed containers (Gant); OR
2. Lunging area (AKA everything but the trunk –Belton)

a. If safety of the officer and the evidence is the reason for the arrest, then can search lunging area, but only if the people are not handcuffed or contained in some way (e.g. in squad car or under supervision of cops). 

b. Can only search lunging if the passengers can actually lunge. (Essentially, Gant limited Belton to its facts, in which D COULD have lunged).

i. Look at ratio of officers to the defendant
ii. What is the chance of reaching the car for the ∆? 
iii. Search of person is automatic.
3. Arrestee could be in the car RECENTLY and next to the car at the time of the arrest. (Thornton)
· CA v. Carney- Mobile home, suspected for exchanging pot for sex.  The mobile home was parked in a public parking lot downtown, so that it screamed “public.” This is a vehicle.
·  ISSUES: What is the line b/w an expectation of privacy in home v. automobile?
· Mere mobility not sole reason, and because passenger compartment is relatively open to plain view, there are lesser expectations of privacy
· RULING: Motor home was searchable without a warrant and only probable cause because vehicles have a lower expectation of privacy. 
· Acevedo- Police suspected man of having marijuana in his trunk, and they opened a closed container to find it. Not a 4th amendment violation because probable cause.
· If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search—including probable cause.
· If not in vehicle, need a warrant unless there is a particular exigency that allows warrant to be excused.
· NY v. Belton- officers had PC to arrest at least one person in the car, when find out that driver is not the registered owner of the car that had sped past them. Arrested for possession of marijuana, and they find coke in jacket. 

· Lawful custodial arrest creates a situation which justifies the search without a warrant of person arrested and of the immediately surrounding areas. 

· May also examine contents of any containers found within passenger compartment. 

· LIMITED BY GANT.

· Gant- Gant arrested, put in back of police car, and then his car was searched without probable cause. Ruled 4th Amendment violation.

· Says that police need to have PC to believe that the passenger compartment actually has evidence in there.

· Needs reason to believe that there is evidence of crime of arrest in the car

· Then can search anywhere in the car even if people in car are handcuffed and evidence is beyond passenger seat

· Overruled Thornton v. United States, which granted very broad search incident to arrest. Search took place away from the car. Court said was Search incident to arrest. Overruled.

· Current Rule: The Chimel rationale authorizes policed to search a vehicle incident to a recent occupant’s arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search.
V. Inventory Searches

A. Basic Policy: Property is lawfully in possession of police, may inventory contents to protect owner’s property while it is in police possession.

B. RULE—Police can search a car and the containers within if they have:
a. Legally seized the car (i.e. parking violation, accident on side of road, etc)

b. Have a search procedure that defines how they search.

i. Possibly has to be a reasonable search procedure, but no case has addressed this and it is hard to make on unreasonable.

C. Rationale: 

1. To protect the property

2. To protect the police to suits claiming lost and damaged property

3. To protect the police from danger (e.g. BOMB!)

D. Personal Containers: Police may search personal containers when people are arrested and arrive at the police station for the same reasoning that allows inventory searches of vehicles.

· Opperman –Impounded car is searched after it had been impounded for violating a parking ordinance and found pot.

· RULE: Police can search a car and the containers within if they have legally impounded as long as there is procedure, etc. For safety and liability reasons. 
· REASONING:
· Says that expectation of privacy is lowered and police have authority to seize and remove from streets vehicles impeding traffic or threatening public safety

· Police intrusions are OK when automobiles are impounded or otherwise in lawful police custody here the process is aimed at securing or protecting the car and its contents

· Police had reasonable grounds to believe a weapon might be in the car, and avail to vandals

· Illinois v. Lafayette: Man arrested, police looked inside of his cigarette packet and found drugs. Not a violation of the 4th Amendment.

i. Rule: Police may search personal containers when people arrive at the station for the same reasons as vehicle inventory searches. 

VI. Border Crossing and Checkpoints

A. Routine Boarder Searches: Routine boarder searches are okay because the expectations of privacy are very low. Don’t even need reasonable suspicion—they are reasonable simply by the fact that they occur at the border. (U.S. v. Flores-Montano)
1. Even if racially discriminated, although MIGHT have an Equal Protection Clause claim.

2. “Routine,” e.g.: Stopping and looking, removing gas tank (Flores-Montano), reading mail (Ramsey),  wait of up to 2 hours or more (_____), maybe more.

B. Beyond “Routine” Boarder Searches
1. Need reasonable suspicion.

2. Detention of a traveler at the border beyond scope of a routine customs search is justified if customs agents have a reasonable suspicion (Montoya-Hernandez)

a. Look at length of detention to see if it was unreasonably long, totality of circ.

3. The government only needs reasonable suspicion to do a body cavity search at the border. (Montoya-Hernandez)

                                a. Got court order (reasonable suspicion) versus warrant (probable cause) to 

get rectal exam.

4. POLICY: Balance privacy interests of individual against governmental interests (sovereignty, national integrity, war on drugs, war on terror, etc). At border, usually greater weight given to government interest of protecting sovereign.

5. Strip Search? Involuntary x-ray? Balance the interests.

C. Mail: Okay to search mail with reasonable suspicion of it containing illegal substances 

via federal statute. (US v. Ramsey).

D. Checkpoints:  Distinction between fixed checkpoint (CAN be constitutionally reasonably without probable cause) and roving checkpoints (not constitutionally reasonable without probable cause)

E. Fixed Checkpoints (seizures under the 4th Amendment, sometimes constitutional)
1. General inquiry: Is it reasonable when balancing the government interest (public safety) against the personal intrusion?
2. Fixed sobriety check points: Constitutional if not unreasonably long. 

a. Balance of interests ( Reasonable: They are obvious, and everyone is going through it. Short time and did not discriminate. State interest in safety. (Michigan Dept. of State Police v. Sitz)
3. Narcotics fixed check points: Not constitutional. 

a. Balance of interests ( Not Reasonable: No evidence that the carrying of drugs was affecting a safety concern; no state interest in safety. (City of Indianapolis v. Edmond).

4. Crime Investigation: Police action reasonable when investigating a hit and run on the road where it happened with a fixed check point. (Lidster)

a. Balance of interests ( Reasonable: Important government interest in investigating crime versus a de minimus privacy interest and presumption that people want to help solve crimes.  

i. Balance the Agency’s primary purpose of the stop against the public interest—not the stop’s effect. (e.g. here crime investigation, purpose not drinking).

F. Roving checkpoint: Not constitutional without probably cause.

1. No notice on highway that a checkpoint is coming; no strong govt interest.

· US v. Flores- Officer had knocked on tank at border, and it felt solid.  15-25 minute inspection and took apart tank, revealing 81 lbs of pot. Total waiting time= 1 hour. Not a violation of Fourth Amendment.

· Searches at border= automatically presumed “reasonable” by the fact that they are occurring at the border.  

· Expectation of privacy is lowered at the border, and gas tanks are not distinct from the vehicle, which is searched at border crossings. 

· Tanks in particular are OK because it is a brief procedure that can be reversed without damaging the safety or operation of the vehicle.  

· Justified by government’s paramount interest in protecting the border.  

· Also, need to protect “sovereign interests” of US

· Delays of one to two hours at borders are to be expected.  

· United States v. Ramsey—Bulky and heavy letter from narcotics-frenzied Thailand was opened by a customs inspector and was discovered to contain heroin. Not a violation of Fourth Amendment.

· Officer had reasonable suspicion to believe there was illegal merchandise in the letter based upon totality of circumstances.

· Okay to open mail with reasonable suspicion via statute

· Border searches are presumed reasonable because they occur at the border. Here this extends to mail.  
· Reasoning: The exception is grounded in the recognized right of the sovereign to control, subject to substantive limitations imposed by the Constitution, who and what may enter the country, and no different constitutional standards should apply simply because the envelopes were mailed, not carried

· United States v. Montoya-Hernandez: ∆ had lots of cash, no friends or family, had taken frequent trips to LA and FL, and had a weak story – had said she traveled there to buy clothes from JC penney to sell in Colombia. Consented to a pat down, whose abdomen felt firm. Had no visa, said she was pregnant and would not consent to an x-ray and claimed she was pregnant. Then eventually did or said she’d have to poo there and they found 88 balloons with cocaine in her stomach. Not a violation of the Fourth Amendment.
· RULE:  Detention of a traveler at the border beyond scope of a routine customs search is justified if customs agents have a reasonable suspicion 
· Don’t always need this, because sometimes hard to tell

· At border, government interest > privacy rights of individual 
· Got a court order (Reasonable suspicion) because only have reason to believe that she had engaged in criminal activity (Warrant= Probable Cause).

· Look at length of detention to see if it was unreasonably long to hold ∆.  Here, may have beyond scope of reasonableness because detained for nearly 24 hours. 

· Here it was long and uncomfortable, but the way in which she smuggled in drugs required that detainment. 
· Michigan v. Sitz— Drivers briefly stopped and examined for intoxication, with the stop lasting for approximately 25 seconds.  Not a violation of the Fourth Amendment.
· A seizure occurs when there is a governmental termination of freedom of movement through means intentionally applied
· Is the seizure “reasonable?” Balancing Test!
· Public safety v. minimal intrusion, which is less intrusive than roving stop.
· Crime oriented toward roadway safety—they are trying to prevent accidents.

· City of Indianapolis v. Edmond—Officer asks for license and registration of driver, conducts an open view examination of vehicle from outside, and a drug sniffing dog smells the vehicle. Lasts approximately 5 minutes.  

· Rule: Checkpoints expressly for discovery of illegal narcotics not constitutional

· Need a particularized suspicion, which is absent here.

· Dog was evidence that the primary purpose was not related to roadway safety.
· Dog sniff is not a search, but the stop is a seizure (can use a dog sniffer if have reasonable suspicion to pull over and it doesn’t extend the seizure).
· Not an exigent circumstance
· Lidster- Stopping motorists to ask for information about a hit and run.  OK to stop for information.

· Look at totality of circumstances to determine what the primary purpose of the agency’s stop was 

· What would a reasonable person expect?

· Minimal imposition on the persons in car b/c presumption that people want to help cops solve crimes.

· Balance: Important government interest in investigating crime versus a de minimus privacy interest. Government interest outweighs.

VII. Consent

A. Consent must be voluntary, as determined by totality of the circumstances. (Schneckloth).
a. Burden of proof on government, but no presumption of coercion.
b. Cannot coerce into consent—rubber hose standard.
c. Look at scope of consent (must consent to the particular search).
B. Unknowing of rights okay: Suspect does not have to know that he has a right to consent or not—the officer just has to ask to search the car and get consent to be constitutional. (Schneckloth).
a. Does not have to be voluntary, knowing, and intelligent like in Miranda.

C. A person lawfully stopped by the police, but free to leave, does not need to be informed of ability to leave (Ohio v. Robinette).

a. Fact that an encounter takes place on a bus does not on its own transform standard police questioning of citizens into an illegal seizure. (United States v. Drayton)

i. Totality of Circ: No application of force, intimidating movement, threat, command, or even authoritative tone of voice. Clearly constitutional on street; also on bus.

D. Refusal of search in home: If one of the occupants of a home refuses a search, the police can’t search unless there is a need for protection. (Georgia v. Randolph).
E. Who can consent? If it appears reasonably to the police officers that the person who answers the door has the AUTHORITY to CONSENT, then that suffices.
a. Cannot refuse consent if you don’t have a reasonable expectation of privacy there.
b. SUMMARY OF QUESTIONS TO ASK: Did person consent? Was consent coerced? Did person have authority? Scope. Is there a reasonable expectation of privacy?
· Schneckloth v. Bustamonte: ∆ had possessed a check with intent to defraud. Stopped a car, and asked if he could search the car, in which ∆ said to “go ahead” and opened the trunk for officer. Until then, communication had been amicable. There, he found stolen checks. Not a 4th Amendment violation.
· Consent must be voluntary and its determined under the totality of the circumstances. Suspect does not have to know that he has a right to consent or not. 

· United States v. Drayton: 3 officers boarded bus, one stayed at bus’ entrance. Asked Ds to check their bags, Ds said yes, then asked to check their person, which both Ds said yes. Both Ds were found to be carrying cocaine. Not a 4th Amendment violation.
· Officer did not seize Ds.

· Search was reasonable b/c Ds consented.

· Officers need not inform citizens of right to refuse search or leave.

· Georgia v. Randolph: Wife said husband was using cocaine. Husband refused entrance, but wife allowed it, and sergeant went inside and found incriminating evidence. 4th Amendment violation.

· If one of the occupants of a home refuses a search, the police can’t search unless there is a need for protection. Wife consented and husband did not. 

· Cotenants have a right to use and enjoy the entire premises limited ONLY by the rights of other cotenants.
· Exception for need for protection/personal safety.
VIII.  “Special Needs” Searches 
A. Special needs searches always balance private v. government interests
B. Administrative Searches
a. Code Inspections: A warrant is required for inspection and searches of buildings and private residences to make sure the building does not violate codes, but probable cause is relaxed, and can be more general. (Carmara v. …San Fran)
i. Test: 
1. There is an administrative (not criminal) violation for the house, i.e. a plumber calls and tells them, OR
2. This house is part of a regular routine inspection (i.e. inspecting all houses in a certain neighborhood)

ii. Balance of private v. government interests.
1. Very high governmental interest: Inspections are widely accepted; some violations not observable from outside the building;.

2. Low private interest: Inspections not aimed at discovery of crime.

b. Searches of Highly-Regulated Industries: Via statute, pervasively or highly-regulated industries do not need necessarily need warrants, based upon (1) Public interest, and     (2) The implied consent of businesses entering such industries (NY v. Burger)
i. In essence: Where the owner's privacy interests are weakened and the government interests in regulating particular businesses are concomitantly heightened, a warrantless inspection of commercial premises, if it meets certain criteria, is reasonable within the meaning of the Fourth Amendment. 
ii. Is it a highly-regulated industry? Warrantless inspection reasonable IF:

1. State has a substantial interest in regulating this certain industry 
2. Regulation of the industry reasonably serves a public interest, and warrantless administrative inspections pursuant to the statute are necessary to further this interest.
3. Statute provides a constitutionally adequate substitute for a warrant:

a. Advises owner that search is being made pursuant to the law and has a properly defined scope.

b. Is sufficiently comprehensive and defined so that the owner cannot help but be aware that his property will be subject to periodic inspections undertaken for specific purposes.

i. Helps if historically regulated, but not essential.

ii. Are similar businesses historically regulated?

c. Limits discretion of inspection officers.

d. Carefully limited in time, place, and scope.

iii. Reason for Reasonableness: Lowered expectation of privacy for businesses under these circumstances. 

iv. Policy: The threat of drop in furthers compliance with regulatory scheme.’

C. Searches at School:  
a. Test: Search must be based on particularized, reasonable suspicion that search will turn up evidence that student violated law or the school rules.  (Safford v. Redding)
b. Scope: Search measures used by school officials to root out contraband must be "reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction." (Safford v. Redding)
i. If a student is reasonably suspected of giving out contraband pills, then she is reasonably suspected of carrying them on her. Searches of outer clothing and backpacks are OK, but searching underwear was excessive.
ii. [See “Routine School Searches” for drug testing]

c. Student’s Purse: Can search student’s purse with reasonable suspicion. (New Jersey v. TLO)
d. Parents can hand over their right to search kids

D. Drug Testing, 4th Amendment applies
a. Employment (individualized suspicion may not be necessary for drug testing)

i. Balancing Test, don’t need reasonable suspicion if meet the test: 

1. Weigh privacy expectations of employees (is it an industry that is highly regulated? Pattern of drug use in this class of persons?) against the nature of employment (is it a safety sensitive industry for which drug use would risk danger to others?)
ii. RR employees: Drug testing valid because of public safety interest and a highly regulated industry. (Skinner)

iii. Customs workers: Court validated drug testing for workers who would have direct involvement in drug interdiction or handle firearms, but invalidated the requirements for those handling classified documents (no public safety risk). (National Treasury)

iv. Political Candidates: Requiring political candidates to pass a drug test was unconstitutional. (Chandler v. Miller)

1. No evidence of drug problem among that class of persons, and they do not perform high-risk, safety-sensitive tasks.

b. Routine School Searches (individualized suspicion may not be necessary for drug testing)

i. General Test: Balance 
1. Individual privacy interest 
a. Expectation of privacy: Generally lowered at school and if is something students voluntarily subject themselves to

b. Nature of intrusion: Depends on manner in which drug test is administered, to whom the results will be released, etc.

2. Government interest: Safety in schools, specific drug problems, risk of drugs on school.

3. Overall, generally diminished expectation of privacy at school
ii. Policy: Requiring a warrant/PC counterintuitive to the interests of the school b/c not part of criminal justice system and they need to act quickly in school.

iii. Sports [apply balancing test]
1. Individual privacy interest 

a. Expectation of privacy? Students have a lowered privacy expectation because routinely go through physical exams and voluntarily subject themselves to certain regulations by participating in sports.  

b. Nature of Intrusion? Depends on manner in which drug test is administered. 
i. If conditions identical to those encountered in a normal public restroom, intrusion is negligible.

2. Government Interest

a. High.  Effects of drugs can be severe, effects of drugs are on entire student body and there is a substantial risk.  Also, student athletes are admired, so interest in keeping them drug free.

iv. Extra-Curricular Activities [Apply balancing test] (Pottawatomie)

1. Individual Privacy Interest

a. Nature of privacy interest? Low in public school contexts, and students who are in extracurricular activities voluntarily subject themselves many intrusions that athletes do. 

b. Character of intrusion? Depends on method in which the urnian sample is administered. 

i. Low here: Released on a “need to know basis” and person just stands outside urinal. Only consequence of failed drug test is to limit privileges in engaging those extracurricular activities.  

2. Govenrmental interst: HIGH, health and safety risks, and School District has presented Court with specific evidence of drug use at the school.  Note: a demonstrated problem of drug abuse is not in all cases necessary to validity of testing regime. 
c. Drug Testing at Hospital 

i. Rule: Search for crack use in pregnant women unreasonable if patient has not consented to the procedure.  (Ferguson v. City of Charleston)
ii. Different from School Testing: Here there is heavy policy involvement, it is geared toward criminal activity w/ threat of criminal sanctions, and there is no protection of dissemination of test to third parties.

1. Essentially, too similar to law enforcement of a crime to waive at least reasonable suspicion requirements.

iii. Just for safety purposes would be okay, but sharing with law enforcement would require consent.

E. Exigent Circumstances 

a. General Rule: Police can search without a warrant if there is PC in an emergency situation.

b. Two requirements
i. Probable cause of a serious crime (look at gravity of underlying offense for which arrest is being made)

1. “Minor offense,” e.g.  noncriminal traffic offense (drunk driving), does not suffice (Welsh v. Wisconsin)

ii. Exigency warrants the circumstances
1. No exigency created just because there is PC to believe a crime has been committed 

c. Injury or imminent threat: Ok for police to enter and act without a warrant when they have an objectively reasonable basis for believing that an occupant is seriously injured or immediately threatened with injury. (Bringham/Michigan v. Fisher)

i. No blanket exception to the warrant requirement for all murder scenes (Mincey)

d. Once inside, can make arrests/seizures for items in plain view, etc. (Bringham)

e. Intent of Officers: Action is “reasonable” under the 4th Amendment, regardless of the individual officer’s state of mind as long as the circumstances, viewed objectively, justify the action. (Bringham)

CASES FOR “SPECIAL NEEDS” SEARCHES

· Safford v. Redding- Drug case, 13 year old was searched and revealed nothing.  The principal had a reasonable suspicion for OTC drugs. Violation of Fourth Amendment.

· Issue: Does the Fourth Amendment prohibit school officials from strip searching students suspected of possessing drugs in violation of school policy?

· SOMETIMES, depending on if there is reasonable suspicion.

· Reasoning: Although there was reasonable suspicion that they were in her bag, no reasonable suspicion that they were in her bra.

· Search must be justified at its inception by presence of reasonable grounds for suspecting that the search will turn up evidence that student has violated/is violating the rules of school

· Search must be justified in scope also, which it wasn’t here.

· Balancing: Also balance nature of intrusion against age and sex of student and objectives of the search. 

· Here, it was highly intrusive to a young girl and only were looking for non-prescription pills. UNCONSTITUTIONAL.

· Carmara v. Municipal Court of City and County of San Francisco: ∆ had refused to permit the housing inspector to come into the building to inspect.  ∆ refused to let him in 3x. Unconstitutional violation of 4th Amendment.
· Held: The Fourth Amendment bars prosecution of a person who has refused to permit a warrantless code enforcement inspection of his personal residence. 

· Reasoning: Did not know about a particular administrative violation, not was the house part of a regular routine inspection, so unconstitutional.

· New York v. Burger: Case about the vehicle junkyard where the police performed a warrantless search. Find that some of the vehicles in the junkyard were stolen vehicles. Search was conducted pursuant to a statute authorizing the search.  Not a violation of the Fourth Amendment.

· A business owner's expectation of privacy in commercial property is attenuated with respect to commercial property employed in a "closely regulated" industry. 
· Statute meets BALANCING TEST of weak privacy expectations & high government interest:
· (a) The nature of the statute establishes that the operation of a junkyard, part of which is devoted to vehicle dismantling, is a "closely regulated" business. 
· (b) Automobile junkyards and vehicle dismantlers have not been in existence very long and thus do not have an ancient history of government oversight. 
· However, automobile-junkyard business is simply a new branch of an industry - general junkyards and secondhand shops.
· (c) New York's regulatory scheme satisfies the criteria necessary to make reasonable the warrantless inspections conducted pursuant to the inspection statute. 
· First, the State has a substantial interest in regulating the vehicle-dismantling and automobile-junkyard industry because motor vehicle theft 
· Second, industry regulation reasonably serves State's substantial interest in stopping auto theft, and warrantless inspections pursuant are necessary
· Third, the statute provides a constitutionally adequate warrant substitute. 
· Informs business operator of regular inspections and sets forth the scope of the inspection, notifying him as to how to comply.
· Moreover, the "time, place, and scope" of the inspection is limited  
· Skinner: Required drug testing of employees by private railroads of employees.  

· Drug testing of federal RR employees was valid because of public safety interest and a highly regulated industry. 

· Apply balancing test of private 

· National Treasury (Squib) – Court valided drug testing for workers who would have direct involvement in drug interdiction or handle firearms, but invalidated the requirements for those handling classified documents. 

· Chander v. Miller (Squib)– requiring political candidates to pass a drug test was unconstitutional. 

· New Jersey v. TLO: Searched girl’s purse after she was caught smoking. Found lots of drugs.

· Court held that school officials could search a student’s purse based on reasonable suspicion; there did not need to be a warrant or probable cause.

· Vernonia School Dist. 47J v. Acton: Policy of random drug testing for students participating in extracurricular activities.

· Drug tests were okay upon balancing individual privacy interest (expectation of privacy and nature of intrusion) against government interest.

· Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls: Under policy, kids had to take a drug test before participating in any extra curricular activity

· Drug tests were okay upon balancing individual privacy interest (expectation of privacy and nature of intrusion) against government interest.

· Ferguson v. City of Charleston: Testing on pregnant women for using cocaine, reporting them to the police if they failed the test. 

· Testing was invalid because it was for law enforcement purposes, unlike for school or employment safety like other cases. Consent would be required. 

· Welsh v. Wisconsin: Officers had a need to preserve evidence of blood alcohol level for drunk driving, so police entered ∆’s house without a warrant and arrested him for other violations. Violation of Fourth, not an exigent circumstance with probable cause.

· Arrest in his bedroom for a noncriminal, traffic offense is not justifiable

· Two requirements – probable cause of a serious crime, exigency warrants the exception.

· Here: Non-criminal traffic offense not a serious crime, even though found other things to arrest him for.

· Home entry should rarely be sanctioned when there is to believe that only a minor offense has been committed

· Michigan v. Fisher: Receive report of someone acting crazy on his own property.  No evidence that he was hurt, or that there was anyone else with him.  

· Court allowed police entry to ensure that there was no public health and safety issue.

· Okay for police to enter w/ reasonably objective basis for serious injury/immediate threat of injury

· Mincey v. Arizona (Squib)
· Court rejected a claim that there should be a blanket exception to the warrant requirement for all murder scenes
· Brigham City, Utah v. Stuart: Police receive a call about a party.  Hear shouting, walk in to the backyard and see juveniles drinking beer.  Then, see a fight going on in the kitchen where a minor punches and adult and is spitting blood into the sink.  They enter the home and make arrests.  

· Searches and seizures inside a home without a warrant are presumptively unreasoanable.  

· Entry and arrests were OK, knocking on door would have been futile, and were confronted with ongoing violence at home. Officers had an objectively reasonable basis for believing both that the injured adult might need help and violence would continue.

Seizures and Arrests
A. What is needed for Arrests

a. 4th Amendment
i. Covers arrests and seizure (stops), invokes exclusionary rule.

ii. Fourth Amendment invoked if person “seized,” otherwise not.
b. Arrests: Need probable cause to believe defendant has committed or is committing a felony, OR a misdemeanor committed in the presence of the officer (Watson), OR a warrant

c. When does Seizure ( Arrest?
i. Taken to police station/handcuffed = under arrest
ii. As a general rule, under arrest when the intrusion becomes the equivalent of being taken to the station house. (i.e. intensity of questioning, etc.)
iii. Legnth of time might make arrest. 30-40 minutes okay, 90 minutes is arrest. 

B. For What Crimes May a Person Be Arrested?

a. State v. Federal Discrepancy: If State law says may not arrest for an offense, and officer arrests anyway, does not violate the 4th amendment because all he needs is PC for some crime.  (Can still use evidence from subsequent search in court). (Virginia v. Moore)

i. If an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender. (Atwater)

ii. State statute can make a specific exclusionary rule to prevent this.

b. Searches incident to arrest valid if arrest is valid. (Moore and Atwater)

i. After a valid arrest, car can be towed and inventoried. (CITATION?)

c. 4th Amendment does not provide protection for minor criminal offenses, such as a misdemeanor seatbelt violation punishable only by a fine

C. When is a Person Seized (Seizure = Stop)?
a. Police need reasonable suspicion (Michigan v. Long).

b. Test: “Seized” if, under totality of circumstances, a reasonable person would have been believed that he was not free to leave (objective standard) (Florida v. Bostick).
i. Circumstantial Factors: Officer must making showing of physical force to constitute seizure; other facts are multiple officers, showing of weapons, tone, compelling compliance, location (public?), “dog voice.”

ii. E.g. not a seizure when in an airport, officers not uniformed but ID themselves, asked questions, and ask to come to separate room. (Mendenhall)

c. On a naturally restrictive location, e.g. a bus: Test not whether a reasonable person in his situation would have felt free to leave, but whether a person would “feel free to decline the officers’ request or otherwise terminate the encounter.”

i. (objective, presupposing an INNOCENT PERSON) (Drayton)

d. No seizure – 4th amendment does not apply and do not need reasonable suspicion
i. Running away from police by itself

ii. Feel free to leaves

iii. Inoffensive contact between a member of the public and police

e. Passengers—and driver—are seized when they are riding in a car stopped by police officers and may make constitutional challenge (Brendlin).

f. Not seized until an officer physically has person: 
i. If only talking about a show of authority, the fact that a reasonable person could succumb not sufficient (California v. Hodari D)

1. Person actually has to actually give in to that show of authority and stop to be a violation

ii. e.g. If run away from police officer, drop drugs while running, and then are arrested, person was not seized while running and therefore has no constitutional challenge. (California v. Hodari D.)

D. Stop and Frisk
a. Arrest & Search v. Stop & Frisk

i. Arrest

1. Probable cause
2. Search incident to arrest
ii. Stop (Seizure): When a police officer accosts an individual and restrains his freedom to walk away. (Terry v. Ohio)
1. First need reasonable suspicion that has/is committing a crime to stop
2. Then can frisk only if reasonable suspicion of weapon that might endanger police, even if probable cause not present (Terry v. Ohio)
a. Look at this objectively and ask if facts available to officer at moment of seizure or search “warrant a man of reasonable caution in the belief” that action taken was appropriate. 

i. Can consider officer’s experience, etc. All factors.

b. The officer’s action must be “justified at its inception, and … reasonably related in scope to the circumstances which justified the interference in the first place.” (Terry v. Ohio)
c. Stop is not automatic
iii. Stop and frisk of passengers in car

1. If it is a valid traffic stop, then RS to stop is met for both the driver and the other occupants of the vehicle.  (Johnson v. Arizona)

2. If officer has reasonable suspicion to believe that ANY person in the car is armed and dangerous, then can frisk. (Johnson v. Arizona)

3. How to establish reasonable suspicion for a frisk?
a. Knowledge that person had a history of violent crime

b. Look at nature of crime that person is being stopped for (Terry) – reasonable to suspect that someone contemplating daytime robbery is carrying a weapon.  

c. Pretty low standard
d. What about drug crimes?  

i. Narcotic transactions- common for guns 

ii. Drug possession- what is the line between transaction and possession?

iii.  If courts think that violence is inherently associated with some types of crimes- frisk virtually becomes automatic (depending on type of crime charged for)

b. What can be done in a frisk?

i. If reasonable suspicion of dangerous weapons, can perform a carefully limited search of the outer clothing of such persons in attempt to discover weapons that might be used to assault him (for safety of himself and those around him).

1. Can’t go into pockets. (Terry v. Ohio)
2. “Plain feel,” no squeezing.
a. If you feel something that does not feel like a weapon, you are not allowed to grab it.
ii. If plain feel yields weapons, then cop has probable cause to reach into clothing and grab it.
1. 3 seizures, if find a weapon: Stop (prevention of moving); pat down and frisk; then removal of weapon.
iii. During vehicle stop: Reasonable suspicion, limited to the areas in which a weapon may be placed or hidden and officer can search there if is based on reasonable articulable facts.
1. Scope of frisk of car? No bright line. Maybe trunk, maybe under seat. Goal is NOT preservation of evidence but safety of officer.
iv. Purpose of Frisk: To yield evidence, not weapons.

v. Policy interest: High interest in preventing crime and ensuring public safety v. minimal intrusion of privacy rights (Terry v. Ohio) 
1. Availability of firearms to potential criminals is well known and pervasive
E. What can occur once stopped without an additional hunch?

a. Stop the ∆
b. Ask ∆ questions (Who are you? What are you doing here?) about anything so long as it doesn’t substantially increase the time about stop.

c. Ask ∆ for ID to dispel suspicion, but not for the purpose of attempting an arrest (Hibel)  [Note: facts of case limited to just asking for name—I.D., who knows]
i. RULE: Constitutional if the request for ID is “reasonably related in scope to the circumstances which justified” the initial stop.

1. If so, can arrest for failure to provide. (Hibel)

ii. State law that allows arrest for not giving ID is constitutional (Hiibel) 
iii. Change of location, duration can make into an arrest.
iv. Policy: Important governmental interest—maybe wanted or mental disorder.
d. Bring along drug dog if doesn’t prolong the stop. (--Mandiberg)

F. What is SUFFICIENT for reasonable suspicion?

a. In General…

i. RS less demanding than PC 
1. Can be different in quantity and content (less information) 

2. Info can be less reliable.  

3. Quality v. Quantity balancing

ii. RS based upon Totality of circumstances—QUANTITY & QUALITY (Sokolow)
1. A series of acts, each of them perhaps innocent if viewed separately, but which taken together could warrant further investigation.

2. Also can look at subjective knowledge and training of officers.

b. Reasonable Suspicion for stopping cars

i. RS based upon Totality of circumstances—QUANTITY & QUALITY (Sokolow)
1. A series of acts, each of them perhaps innocent if viewed separately, but which taken together could warrant further investigation.

2. Also can look at subjective knowledge and training of officers.

ii. Doesn’t matter if COULD be innocent: In determining that reasonable suspicion exists, need not rule out possibility of innocent conduct. (US v. Arvizu)

iii. Avoiding security checkpoint, children’s knees higher than normal in van, suspicious wave, taking suspicious streets = reasonable suspicion (US v. Arvizu)

c. Reasonable Suspicion based on profiles
i. RS based upon Totality of circumstances—QUANTITY & QUALITY (Sokolow)
1. A series of acts, each of them perhaps innocent if viewed separately, but which taken together could warrant further investigation.

2. Also can look at subjective knowledge and training of officers.

ii. Profile? So What. “The fact that these factors may be set forth in a ‘profile’ dos not somehow detract from their evidentiary significance as seen by a trained agent.” (Sololow)
iii. Less intrusive means? Reasonableness does not turn on whether there are less intrusive means.

iv. Traveller paying cash, false name, going to drug city, round trip tickets with short stay, appearing nervous = reasonable suspicion to stop. (Sokolow)

d. Reasonableness suspicion based on Informant’s Tips

i. PREDICTABILITY FACTOR is important to the court in terms of reliability of informants. 
1. Reliability is based on informant’s ability to predict future behavior, versus poke head out window and observe.

2. FUTURE, e.g. Anonymous tip that car with headlight out would go to a certain hotel and perform illegal activities sufficient for reasonable suspicion. (Alabama v. White)

3. PRESENT, e.g. Anonymous tip that certain person carrying a gun NOT sufficient for reasonable suspicion. (Florida v.JL)

a. No auto reasonable suspicion exception for firearms tip

ii. Totality of circumstances still important—QUANTITY & QUALITY (including accuracy of info)
e. Reasonableness Suspicion Based on a Person’s Trying to Avoid a Police Officer
i. Unprovoked flight on seeing police is in a high crime area is sufficient for reasonable suspicion. (Illinois v. Wardlow).
1. Running of police by itself is probably not sufficient for reasonable suspicion, but beyond facts of our cases.

2. Presence in a high crime area isn’t sufficient for reasonable suspicion. 

a. Need more than an inchoate and non-particularized suspicion or hunch of criminal activity


ii. Mere presence in a high crime area is not sufficient for RS.  BUT that + UNPROVOKED flight on seeing the police is.   

1. Possible innocent explanations do not foreclose the RS of crime.

iii. Refusal to Cooperate: Does not by itself amount to reasonable suspicion, but possibly with high crime area or some other circumstance.

· Atwater v. City of Lago Vista: Atwater  was pulled over and didn’t have seatbelts on kids (also suspended license). Could not have been put in jail via state statute. 

· 4th Amendment does not provide protection for minor criminal offenses, such as a misdemeanor seatbelt violation punishable only by a fine

· Standard of probable cause applies to all arrests, without the need to balance the interests and circumstances involved in particular situations.  

· If an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender. (Atwater)

· Virginia v. Moore: State law says that you cannot arrest for driving with a suspended license, but police officer still issues a custodial arrest. Find crack in subsequent search. 

· Not a violation of fourth amendment because constitution was not meant to incorporate state’s arrest statutes and the arrest was based on probable cause.

· Under constitution, arrest was valid because had probable cause.

· United States v. Watson: Informant tells officer that ∆ has credit cards that have been stolen.  Informant was fairly reliable, meets with ∆ at a restaurant.  There, gives a signal and officers arrest ∆ in restaurant, read him Miranda rights and asks if they can search.  Find cards eventually inside ∆’s car, after first external search does not reveal cards.

· Arrest by peace officer based on informant information

· Need probable cause the defendant has committed or is committing a felony

· United States v. Mendenhall: airport case, confronted her, asked questions, took her to a separate room, she disrobed, and had heroine, then arrested. Not a seizure.
· Factors: In a public place, Officers were not uniformed, but ID’d themselves as officers  

· A person is seized if a reasonable person under the totality of the circumstances would believe that he or she was not free to leave

· Officer must making showing of physical force to constitute seizure, multiple officers, showing of weapons, tone, compelling compliance

· Not a seizure here

· Florida v. Bostick: When police boarded a bus and asked passengers to search luggage, passengers are not free to leave. 

· Court says mendenhal test does not work in that situation because they do not feel free to leave (in a bus) but the pressure not to leave did not come from the police, came from being on the bus so this was constitutional.

· Test is whether “feel free to decline the officers’ request or otherwise terminate the encounter.” Yes, in this case.

· California v. Hodari D.: Kids gathered around a car, disband when a cop car pulls up. One officer chases one of them on foot. Officer showed authority but kid did not stop. Ditches coke while running but before physical put into submission.

· Arrest requires either physical force or, that is absent, submission to the assertion of authority

· Because the seizure did not happen until he physically had him, he was not seized when he dropped the coke, thus there is no Fourth Amendment protection.

· Brendlin v California: Officers stopped a car to check its registration without reasonable suspicion. Upon recognizing that passenger Brendlin was a parole violator, officers arrested him and found drug paraphernalia. Violation of 4th.
· Concluded that passengers are seized when they are riding in a car stopped by police officers.

· When a police officer makes a traffic stop, the driver of the car is seized within the meaning of the 4th Amendment

· Passenger is seized as well and may challenge the constitutionality of the stop

· Drayton- 3 officers go on bus, one sits on driver’s seat and one walks up aisle.  Leans over ∆ and sticks badge in faces and identifies himself as an officer doing a narcotics investigation. Gets consent to search companion.  Arrests him, then D consents to search. Finds drugs.

Not a 4th Amendment violation.

· ∆ argues that he was seized all along, but at least by the time that he arrested his companion. 

· Rule: If a reasonable person (objective, presupposing an INNOCENT PERSON) would feel free to terminate the enoucnter, then he or she has not been seized.

· Here, reasonable innocent person would feel free to terminate.

· Terry v. Ohio- Two men on corner observed by cop. Walk up to window, leave, talk to companion. Repeated a dozen times. Thinking the suspects were "casing" the store, officer confronted the three men patted one down. He found illegal firearm.  No 4th violation.

· Police may stop and frisk and individual who they reasonably suspect may be armed and dangerous, even if probable cause to arrest is not present

· Based on objective test here, officer saw men possibly casing store based on his experience in these matters. Stores are often robbed with guns, especially in broad daylight. Confronted for brief stop and patted down for safety.

· Officer must be able to point to specific and articulable facts which, taken together with rational inferences from facts, reasonably warrant intrusion.

· Arizona v. Johnson (2009)- Vehicle stopped for infraction. Learned passenger was from a Crip neighborhood and had been to prison, so did pat down. Found illegal firearm.

· If it is a valid traffic stop, then RS to stop is met for both the driver and the other occupants of the vehicle.  

· If officer has reasonable suspicion to believe that ANY person in the car is armed and dangerous, then can frisk.

· Traffic stops are essentially Terry stops: “resemble, in duration and atmosphere, the kind of brief detention authorized in Terry.”
· Can make anyone exit vehicle w/o any hunch: The government's “legitimate and weighty” interest in officer safety, outweighs the “ de minimis” additional intrusion of requiring a driver, already lawfully stopped, to exit the vehicle.
· Once outside the stopped vehicle, may be patted down for weapons if the officer reasonably concludes that driver/passenger is dangerous.
· Hiibel v. Sixth Judicial Dist. Court of Nevada: Police had reasonable suspicion to stop a guy w/ skid marks on road behind him who he suspected got in a fight with wife. Refused to give ID and arrest (state statute made this illegal). Constitutional.

· Not unconstitutional—state statute can make it a crime to refuse officer ID.

· In general, have to give your name to police to dispel suspicion

· Serves an important government interest, identity may inform an officer that suspect is wanted for another offence, record of violence, mental disorder

· Also services to clear a suspect and allow police officer to move on

· Change of location, duration can make a stop turn into an arrest

· United States v. Sokolow: When respondent was stopped, the agents knew he paid $2,100 cash for round-trip plane tickets, traveled under a false name ,was going to Miami—source of illicit drugs, stayed in Miami for only 48 hours, appeared nervous, and didn’t check luggage. Not a 4th Amendment violation.

· Totality of circumstances, he fit the profile of a drug dealer

· Court found the use of a drug courier profile provided reasonable suspicion for a stop

· Alabama v. White: Anonymous tip that a certain car with a headlight out would leave at a certain time and go to a certain hotel. Investigatory stop then arrest made. Reasonable suspicion, not a violation of fourth.

· PREDICTABILITY FACTOR is important to the court in terms of reliability of informants.

· Inference about innocent things gives reason to believe they are right about non-innocent things.

· Reasonable suspicion, like probable cause, is dependent upon both the content of the information possessed by police and its degree of reliability

· Quantity and quality = totality of circumstances

· Reliability is based on informant’s ability to predict future behavior

· Information that anyone could know is not enough

· Florida v. J.L: Based on an anonymous telephone tip that described J.L.’s attributes (black, plaid shirt at bus stop) and said he had a gun, police stopped respondent's vehicle. A consensual search of the car revealed drugs. No reasonable suspicion.

· Anonymous tip that a person is carrying a gun is not sufficient to justify a police officer’s stop and frisk.

· Court refuses to apply a firearm exception.

· 2Tip provided no predictive information regarding the informant’s knowledge and credibility.

· United States v. Arvizu: ∆ had been driving a van with over 100 lbs. of marijuana in it.  Avoided security checkpoints, kids’ knees were higher than normal in van and waved to officer unnaturally (4-5 minutes as if being instructed).  Also, van had tipped sensor that this was van that avoided checkpoint. Van was type of vehicle smugglers used, slowed dramatically.  Reasonable suspicion, not a violation of 4th Amendment.

· Many facts, which themselves are not evidence of any crime, can be taken together to create reasonable suspicion to stop a car

· Reasonable suspicion is based on totality of the circumstances

· Determination that reasonable suspicion exists, need not rule out the possibility of innocent conduct

· Illinois v. Wardlow: Officers traveling together.  See ∆ with other persons, who see the police and flee.  They are in a high crime area and he runs away.  Reasonable suspicion here.
· Flight from police in a high crime area is sufficient to support a finding of reasonable suspicion and to justify a police officer’s further investigation

· Either one by itself probably insufficient (especially high crime area)

· Terry stop okay here

· Possible innocent explanation does not preclude reasonable suspicion.

Exclusionary Rule
Basic Exclusionary Rule: Prohibits the introduction of evidence of tangible materials seized during an unlawful search, and of testimony concerning knowledge acquired during an unlawful search.

· Also prohibits the introduction of derivative evidence, both tangible and testimonial, that is the product of the primary evidence, or that is otherwise acquired as an indirect result of the unlawful search, up to the point at which the connection with the unlawful search becomes “so attenuated as to dissipate the taint” (see exclusions section)
A. General Theory

a. Older theory: Deterrence was never mentioned. The focus was judicial integrity—not making the courts a parent in the violation of the Fourth Amendment—and not making the Fourth Amendment a mere form of words. (Weeks, created exclusionary)

i. Exclusionary rule operates as a deterrent (Ginsberg on dissent in Herring)

b. Most Recently theory: The rule operates as a judicially created remedy designed to safeguard Fourth Amendment rights (US v. Leon)

i. It is a created remedy that does not cure the invasion of the rights—aka if you have been arrested, you can’t unring the bell.

ii. The introduction of the evidence introduces no 4th Amendment wrong. The wrong—the illegal search or seizure—has already occurred.

c. Cost benefit analysis/Policy:
i. Exclusionary Rule Pros
1. Deterrence of police unconstitutional behavior
2. Judicial/court integrity—they are upholders of constitution.
a. Court would be acting like an accessory to the fact (person who drinks stolen beer) when using the proceeds
3. Illegally obtained evidence may be unreliable and could lead to the conviction of innocent people.
4. Remediation—avoiding making the 4th a mere “form of words.” 
5. Brennan: Exclusionary rule “assures the people—all potential victims of unlawful government conduct—that the government [will] not profit from its lawless behavior, thus minimizing the risk of seriously undermining public trust in government.” –US v. Calandra (squib)
a. Nothing can destroy a government more quickly than its failure to observe its own laws…. (Mapp)
ii. Exclusionary Rule Cons
1. High cost in letting potentially guilty people go free—and the dangerous at large
a. Cardozo: “The criminal is to go free because the constable has blundered.”
2. Superior alternative remedies (Internal discipline in police department; tort suits; etc)
3. Some think of our judicial system as searching for truth. 
a. Here taking reliable evidence and REMOVING it from the adversarial struggle.
4. Note: Different from 5th Amendment exclusionary rule because the notion there is that a confession may not be reliable.
5. (For “good faith” 4th Amendment breach): Hard to deter non-flagrant conduct, or at least very hard and not worth the cost.
6. There are other effective remedies: tort suits against police, civil rights suits
iii. Modern Trend
1. Now, deterrence is the only thing  that the court now mentions as a pro for the exclusionary rule in the policy debate (judicial integrity, government following its own rules, not mentioned).
2. Deterrence is furthermore less of an issue because of other remedies:
a. 42 USC 1983, civil lawsuit against state officers (none for federal officers yet)

i. To sue local government, essentially plaintiff has to show what was done was official city policy

ii. Thus, you really have to go after the individual who violated you rights.
b. Bivens v. Six Unknown Named Agents: Sue federal agents for unreasonable search and   under federal common law.
c. IMMUNITIES in these lawsuits.

i. Qualified Immunity: Police officers have qualified immunity. To get past SJ, must show that “a reasonable officer in that situation would believe under the totality of the circumstances that the actions did not violate a clearly established federal right on those facts.”
ii. Absolute immunity: Judge, prosecutor, legislators, etc. have absolute immunity from lawsuits for suing for any prosecutorial function

3. Damages usually paid by police officer’s employer ( lesser deterrent.

4. Difficult to get past 1983 or Bivens SJ motion, according to professor.

B. Origins of the Exclusionary Rule

a. Weeks v. United States (1914): Defendant charged with illegal lottery mailing. Officer illegally broke into house and got evidence.
i. First case the court invoked the exclusionary rule as a remedy for 4th amendment violations

ii. Did not yet apply to states.
b. Mapp v. Ohio (1961)
i. Extended exclusionary rule to state courts
ii. Reasoning: Since the 4th amendment had been incorporated, the exclusionary rule should be as well
c. What changes caused this?
i. 1914-1949: No Fourth Amendment rights at states
1. STATE POLICE would do this illegal search and carry it to the feds on a SILVER PLATTER and give it to them, and Supreme Court allowed its use because the officers who collected it didn’t violate the constitution.
ii. Change b/w 1949-1960: States were all over the map on what to do about bad searches and seizures. More than half of the states have wholly or partially adopted the Weeks v. United States  exclusionary rule INDEPENDENTLY of any federal requirement. Mapp unified this.
C. Who Can Object to the Introduction of Evidence and Raise the Exclusionary Rule?
a. Only people whose 4th Amendment rights were violated can invoke the exclusionary rule. (Rakas v. Illinois).
i. A person cannot raise the exclusionary rule just because he or she is “aggrieved” by an illegal search
b. Test: Did the search and seizure infringe upon the defendant’s reasonable expectation of privacy?  (Rawling v. Kentucky)
1. You have no reasonable expectation of privacy if you have no property or possessory interest in the area searched. (Rakas)
2. Factors to consider for R.E.P.: Can you let people in? Do you have control of this? Possession?

a. Totality of Circumstances

b. [See factors in “someone else’s home” section below]

3. Incorrect theory: Incorrect that anyone legitimately on a premises when a search occurs may challenge it (Rakas)

4. For some things NOBODY has a reasonable expectation of privacy, e.g. open fields.

c. Vehicle passengers, generally: Generally, no reasonable expectation of privacy, but it is not impossible (Rakas).

i. Can still challenge: When police make a traffic stop, the passenger is seized and can challenge the constitutionality of the stop. (Brendlin v. California).

ii. How to get R.E.P. as a passenger? Pay gas, regular carpool, become a “material participant” instead of a “mere passenger.”

iii. If illegal search and seizure, and don’t have reasonable expectation of privacy (e.g. driver not prosecuted, only passengers), then evidence not excluded. (Rakas)

d. Put your stuff in someone’s purse/bag: Cannot raise exclusionary rule when drugs belonging to person found inside another’s purse when visitors on premises to be searched because have no reasonable expectation of privacy. (Rawling v. Kentucky)

i. No reason to believe nobody else has access to purse; no control over purse.

ii. Applied elsewhere: Ask, “is this the equivalent of putting your stuff into the purse?”

e. In Someone Else’s Home:
i. Overnight Guest v. “merely present: Overnight guests have a reasonable expectation of privacy in the house (Minnesota v. Olson, squib), but one who is merely present with the consent of the householder may not

ii. Commercial Premises: 

iii. Factors to Consider in Close Cases

1. Purely commercial nature? Reasonable expectation of privacy in commercial premises is less than a similar expectation in an individual’s home. (NY v. Burger, Squib)
2. Period of time on the premises? Long time means more R.E.P., but 1 minute probably enough if you’re an overnight guest.

3. Previous connection between defendant and householder? If are first meeting, lesser R.E.P., whereas longtime friend has more of a R.E.P.
4. Are you allowed in the particular room where something is?

a. E.g. if give host your coat and he puts in in his room, and you aren’t allowed in the room, you have no R.E.P. there.

5. Do you have possession of the thing in the home? Like the purse case, or if you give someone your coat to hold on to, might lose your R.E.P.

iv. E.g. Purely commercial nature, little time on premises, and no previous connection ( no reasonable expectation of privacy (Minnesota v. Carter)

D. Exceptions to the Exclusionary Rule (evidence admitted despite violation)

a. Independent Source (“Real indepdenent source,” but-for test)

i. Basic rule: Even if police obtain evidence in violation of the Fourth Amendment, it is still admissible if it is also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police.

ii. Test: Is the search pursuant to warrant in fact a genuinely independent source of the of the information and tangible evidence?
**Factors, (probably) need to meet all three: 
1. Did officers reveal their warrantless entry to the Magistrate issuing the warrant?

2. Did the officers include in their application for a warrant any recitation of their 4th Amendment violation observations?

3. But for the violation, would the officers have sought a warrant?

iii. Policy: 

1. Balance of public/private interests: Interest of society in deterring unlawful police behavior balanced with public interest in having juries receive all probative evidence of a crime. 

2. Purpose: Purpose is to put police in same, not a worse, position.

3. Majority Policy Take: Officer w/ probably cause won’t illegally enter premises b/c would risk suppression of all evidence on the premise .

4. Dissent’s Policy Take: Law enforcement will routinely enter without a warrant to make sure that what they expect to be in the premises is in fact there. If not, spared themselves time and effort.

b. Inevitable Discovery (Hypothetical Independent Source,” but-for test)

i. Rule: If the police can demonstrate by a preponderance of the evidence (50.1% chance) that they inevitably would have discovered the evidence by lawful means  (without a violation of the Fourth Amendment),  the exclusionary rule does not apply and the evidence is admissible. (Nix v. Williams)
1. Possible Q: Is there a pattern of searching at this particular location?

2. Bad faith? No requirement to disprove “bad faith.”

3. Lower courts generally use inevitable discovery doctrine quite liberally

ii. Policy: Not putting the cops in a worse position than would have been.

iii. Effect? Practically, a police officer faced with the opportunity to obtain evidence illegally will rarely, if ever, be in a position to calculate whether the evidence sought would inevitably be discovered. Wouldn’t risk it anyway.

c. Inadequate Causal Connection—Attenuation of a Taint (Proximate Cause Test)

i. Basic Rule: If the link between the illegal police act and the evidence is attenuated, then the evidence is admissible.

1. If arrested unlawfully, released on bail, confess 2 days later, then confession admissible because the connection with earlier illegal police activity “became so attenuated as to dissipate the taint.” (Wong Sun)
2. TOTALITY OF CIRCUMSTANCES test: (Brown v. Illinois)

a. Temporal proximity of the arrest and confession

b. Presence of intervening circumstances, and, particularly, 

c. The purpose and flagrancy of the official misconduct

d. The voluntariness of the statement (threshold requirement)

e. Are statements a spontaneous result of the discovery of evidence? (Rawlings, squib)
f. Coercive atmosphere (Rawlings, squib)

3. Burden rests on prosecution of proven attenuation (Brown v. Illinois) 

4. Miranda warnings do not by themselves purge the taint of an illegal arrest (Brown v. Illinois)

a. Policy: Would constantly arrest illegally and just read Miranda.

5. E.g. Court has found that following the illegal search of house, subsequent statement to the police – in a different place and time from the search—was admissible. (New York v. Harris, squib)

(EXCLUSIONARY)

· Rakas v. Illinois: Two passengers  in the car were pulled over. Shells found in glove compartment and sawed off shotgun under seat. Didn’t claim to own car or things that were found. Moved to suppress evidence. No exclusion.

· Failed because you have no reasonable expectation of privacy if you have no property or possessory interest in the area searched

· Passengers don’t have any property interest in the gun or the car, don’t have a reasonable expectation of privacy.

· PRACTICAL EFFECT: If the court does not prosecute the driver and only prosecutes Rakas, if there was a Fourth Amendment violation against somebody, it won’t be vindicated because cannot bring motion to suppress.

· Overruled the “TARGET THEORY”, which gave standing if the search is directed at the defendant or if they’re legitimately on the premises. Too broad a doctrine.

· Rawling v. Kentucky: Police raided house when guy with drugs in girls purse was in bathroom. People could leave if they consented to a search of purse. She said “take your drugs out.” Moved to suppress evidence. No exclusion.

· He had no reasonable expectation of privacy

· Man cannot raise the exclusionary rule when contraband belonging to him was found inside a woman’s purse when he and the woman were visiting premises that were searched.

· Court essentially ruled he was a “casual visitor.”

· He did not have reason to believe that nobody else would have access to her purse.

· Minnesota v. Carter: Police saw them packaging cocaine through the window and arrested the occupants

· An overnight guest in a home may claim the protection of the 4th Amendment, but one who is merely present with the consent of the householder may not

· Purely commercial nature of the transaction, relatively short time, and lack of any previous connection = permitted on premises not an overnight guest

· Brendlin v. California: Car pulled over for tabs. Defendant was passenger who had a warrant out for his arrest. Saw Defendant open and close passenger door. Arrested him, then searched him incident to arrest and found syringe. Charged with drug possession. 

· Issue: Can passenger challenge the constitutionalisty of a traffic stop?

· When police make a traffic stop the passenger is seized and can challenge the constitutionality of the stop.

· Brendlin was seized from the moment the car came to a halt at the side of the road, he can suppress evidence from that point forward (before actual formal arrest)

(EXCEPTIONS TO EXCLUSIONARY)

· Segura v. United States (squib): Agents unlawfully entered defendant’s apartment and remained there until a search warrant was obtained, but didn’t search for evidence. 

· Court held that the evidence found for the first time during the execution of the valid and untainted search warrant was admissible because it was discovered pursuant to an “independent source”

· Murray v. United States: Looked into warehouse without a warrant and saw bubble wrapped bales that likely contained marijuana. Granted search warrant w/o mentioning that they illegally entered and saw the bales. Valid exception.
· RULE: Even if police obtain evidence in violation of the Fourth Amendment, it is still admissible if it is also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police.

· Factors of Test:

· Officers did not reveal their warrantless entry to the Magistrate issuing the warrant

· Did the officers did not include in their application for a warrant any recitation of their 4th Amendment violation observations

· Remanded to decide if but for violation, officers would have sought a warrant

· Nix v. Williams: Little girl kidnapped. “Christian burial speech” given, coercing the defendant into locating the body. Otherwise, methodical process of searching in snow on a grid would have found the body. Fruits of the evidence from SIXTH AMENDMENT VIOLATION. Exception to exclusion granted.
· Inevitable discovery: Established by preponderance of the evidence (50.1% or higher) than would have discovered body by lawful means, so exclusionary rule doesn’t apply.

· Policy of not putting the cops in a worse position than they would have been

· Wong Sun v. United States (1963): Wong Sun’s apartment unlawfully searched and arrested w/o  probable cause. Released on bail. A few days later, voluntarily went down to police station, where he gave a confession. Not in custody, so can’t argue 6th Amendment rights. Exception to exclusion okay.

· “Fruit of the poisonous tree” must be excluded

· Wong Sung again gave incriminating statements – waived 5th and 6th amendment rights

· Held that later confession was admissible because the connection with the earlier illegal police activity became so attenuated as to dissipate the taint

· Brown v. Illinois: Petitioner was arrested without probable cause and without a warrant. Thereafter, given, in full, Miranda warnings. He then made two inculpatory statements.

· Issue: Are statements excluded as fruits of illegal arrest – or admissible because the givings of the Miranda warning sufficiently attenuated the taint of the arrest?

· Was statement “sufficiently an act of free will to purge the primary taint of the unlawful invasion?” 

· NO—Miranda warnings in and of itself don’t waive the taint of the 4th amendment. Perhaps other factors would have pushed over edge.
· Otherwise issuing Miranda warnings after illegal arrests would be bad practice
· Do not need to hold that all evidence is fruit of the poisonous tree simply because it would not have come to light but for the illegal actions of the police.
The exclusionary Rule

Exclusionary Rule= Material obtained in violation of the Constitution cannot be introduced at trial against a criminal ∆.  

· Taking RELIABLE evidence and removing it from adversarial struggle might be unfair 
Would there be more deterrence if exclusion wasn’t the remedy? 
POLICY: relevant because exclusionary rule might be done away with or not… rather soon.

Is this really a desirable remedy?  

Rationale: 

· Deterrence from unconstitutional police conduct 

· Judicial/court integrity- Don’t want courts participating in the illegality of obtaining evidence and acting as an accessory after the fact by participating in the unconstitutionality by reaping proceeds.

· Notion of accomplice liability 

· Principal in first degree (the one who does the bad act) 

· Principal in second degree- present at scene of crime 

· Accessory encourages those to commit crime 

· Accessory after the fact- knowing that they committed the crime, “compounded” criminality by participating in proceeds or helping the people that have committed a crime

·  Remediation ( avoiding making 4th amendment a mere “form of words” (not applying it) 

Cons: 

· Letting guilty walk free (dangerous criminals into society) 

· Effect on substantive 4th amendment doctrine where courts would be hesitant to apply 

· Effect on officer safety/evidence 

· Alternative remedies that might be equally effective

· Tort suits against officers/department, salary reduction for officers, etc.

· Negative effect on public perceptions of system (people like to think that we are on search for truth)

· Removing reliable evidence from prosecution 

· Different from 5th amendment claim where confession might not be reliable 

· Here, getting rid of LEGIT evidence

Hudson v. Michigan- Policy balance between deterrence and substantial social costs (i.e. letting guilty walk free, loss of evidence).  

ORIGINS OF EXCLUSIONARY RULE 

Weeks v. US- ∆ convicted of mailing lottery tickets.  ∆ was arrested without a warrant, then police search ∆’s room and find tickets, mail etc. without a search warrant.  Involved FEDERAL officers.  Deterrence not a basis in this case for adopting the exclusionary rule.  

Rules 

· 4th amendment protection reaches all, whether accused of a crime or not.  

Rationales: 

· Judicial integrity 
· Remediation( avoiding making 4th amendment a mere “form of words”
H: Clear violation of Constitutional rights here 

Prior to incorporation of bill of rights, State argues that 4th amendment does not apply to State officers in Wolf.  

Mapp v. Ohio- ∆ convicted of possessing lewd and lavicious books which were seized during an unlawful search of ∆’s home.  Refused to let officers enter her home multiple times, and eventually they use force to search her house.  No search warrant obtained by officers. 

Rules 

· 4th amendment applies to both actions of State officials as well as federal officials 

· State- by admitting evidence unlawfully seized, serves to encourage Constitutional disobedience

Reasoning 

· Cannot enforce law if government itself doesn’t follow it 

· Failure for government to follow its own law ( not good  

All 3 rationales (deterrence, judicial integrity, remediation) are presented in this case.  

Why did States adopt at this time (1969 v. 1914 Weeks case)

Silver platter doctrine-  

In federal law 4th and Exclusionary rule apply while does not apply to States.  Thus state officers could barge in and grab evidence and turn it over to Federal ( unconstitutional way to get around the 4th amendment and exclusionary rule.  i.e. serving it to feds on a silver platter

Who can raise exclusionary rule? 

· Used to be “standing” 
· Jones- Said that anyone aggrieved could make motion to suppress.  Anyone legitimately on premises.  This is no longer good law.  Ownership or possessory interesting premises, overnight guests, were ok.  Did not claim to own car or items that were seized. 
· Π try to raise “target theory” which give them standing if they 
In order to raise exclusionary rule, actually need to have a 4th amendment right violated 

· Cars not treated identically with houses or apartments for 4th amendment purposes  
· Need to have a possessory interest in vehicle if merely a passenger 
Rakas v. Illinois- Rifles seized in an automobile in which the petitioners were merely passengers.  Ordered out of car, officer search under seats, glove compartment, etc.  Did not own the car and were simply passengers. Neither do they own the rifles or shells that were found.  

Rule 

· No possessory interest in car OR item seized= No 4th amendment violation or standing 

· 4th amendment rights cannot be vicariously asserted  

· Person who is merely there by a search of a 3rd person’s premises or property has not had any 4th amendment rights infringed  
· Result would be too many people claiming exclusionary rule 
· Peaces out on “standing” and goes to  ( Legitimately on premises ≠ standing or legitimate expectation of privacy 

· Reasonable Expectation of Privacy? 2 categories 

· No one has a legitimate expectation of privacy (open fields, garbage, etc.)
· Someone has a legitimate expectation of privacy 
· Does this person include ∆?  Yes inside a home, cars, etc. (But does this include ∆?)
· What about loaning someone a car?  Right to exclude relevant? 
· Paying for gas ( ownership in some sense of the trip= more than just a mere passenger but more of a participant in a material way
Dissent 

· When a person is legitimately present in a private place, his right to privacy is protected from unreasonable government intrusion

Rawlings v. Kentucky- ∆ meets a woman.  He spends night at her apartment then puts some drugs in her purse.  Court says that upon raiding house, he had no reasonable expectation of privacy under circumstances and could not raise exclusionary rule.  No expectation where in purse.  Says he was just a “casual visitor” in purse

Could not control her purse through their relationship ( no reasonable expectation of privacy  

Minnesota v. Olsen- Overnight guest.  Court says that overnight guest.  Part of reason not accepting “target theory” because would permit a casual visitor to object to search of a basement of a house while being in a kitchen, or someone who “happens” to be there during the search would be able to exclude searches… not legit.  No reasonable expectation of privacy in rooms where guests weren’t allowed. 

Minnesota v. Carter- Officer gets call about persons bagging cocaine.  Walks over and sees ∆s bagging cocaine through window.  Arrests all 3, and 2 visitors who had come to the apartment for sole purpose of bagging cocaine.  Only there for 2.5 hours  

Rules:  

· Fourth amendment protects people, not places 

· Capacity to claim protection of 4th amendment depends on whether ∆ has a legitimate expectation of privacy in the invaded place 
· Overnight guest= expectation of privacy  
· One who is merely present with the consent of householder may not 
Analysis

1. ∆s had a reduced expectation of privacy.  Also, bagging cocaine= business transaction ( commercial transaction ( lesser expectation of privacy in commercial settings.  
2. Here, they were closer to visitors than houseguests, or ones who are merely “permitted” on premises. 
Dissent 

· Decision undermines security of short-term guests and home resident herself 

· Guest should share host’s shelter against unreasonable searches and seizures

· People have reasonable expectation of privacy in homes because this includes decision to exclude others.

But what is the extent of “business” v. social guests, etc.?  

Brendlin v. CA- Passenger seized at a traffic stop.  Officers had stopped a vehicle whose registration was still being processed, so stops car and ID themselves.  At traffic stops, passengers and drivers subject to 4th amendment seizures?

Rules 

· Person is seized when officer “by means of physical force or show of authority,” terminates or restrains freedom of movement through means intentionally applied.  

Analysis 

Would a reasonable passenger understood the police officers to be exercising control to the point that no one in car was free to depart without police permission? 

· Traffic stop curtails travel of both passenger and driver and divert both from stream of traffic, does not distinguish between passenger and driver 

· Passenger will reasonably feel subject to suspicion owing to close association; even if it was merely “bad driving”

Today: primarily discuss deterrence as purpose for exclusionary rule 

· There are other remedies for violation of 4th amendment  

· i.e. availability of civil lawsuit 

· 42 USC §1983- money damages and injunctive relief from governmental actors acting under state law (State officers not federal) 

· Bivens- 
 

· Qualified immunity – cant’ really sue State officers for violation of federal rights because of 11th amendment 

· Absolute immunity- judges have absolute immunity from lawsuits 

· So do prosecutors  

· Most jurisdictions pay for officers’ violations= deterrent effect may be indirect

· Issue is whether, assuming that officer did violate 4th amendment- a reasonable officer in that situation would believe under the totality of circumstances that the actions did not violate a clearly established right on those facts. 

· ∆ to get past summary J- right was clearly established on facts at issue AND that this right was violated 

· Would a reasonable officer know that he was violating that clearly established right? 

Exigent circumstance- What is an exigent circumstance?  

Even if a reasonable officer should know that the right was clearly established, officer can try to claim exigent circumstances for NOT knowing the established right. 

Social guest v. Business guests 

· What about reasonable expectation of privacy/ 

· “legitimately on premises”= too broad 

Exceptions to the Exclusionary Rule

Assuming that a 4th amendment right has been violated and the ∆ has standing 

Hypo: Police illegally enter and search X’s house 

Then find drugs and storage locker receipt 

· Direct result of unlawful seizure so do not need fruit of poisonous tree doctrine

Then obtain search warrant for locker 

Then search locker and find many drugs 

· These items= derivative evidence

Argument that because of violation, derivative evidence is fruit of poisonous tree.  

1. Independent source- Exclusionary rule prohibits introduction of derivative evidence, both tangible and testimonial that is the product of primary evidence or otherwise acquired as an indirect result of an unlawful search.  
a. But, If evidence is acquired through an independent source= admissible

b. Murray v. US- Officers illegally enter ∆’s warehouse.  Find drugs in warehouse and are in plain view.  Then obtain a search warrant and go back to seize drugs 8 hours later.  Did not mention the first incident when obtaining the warrant.  
i. Same team of persons that goes into the warehouse first and second time 
ii. There are 2 ways of defeating this “independent source” doctrine 

1. Showing that the officers did tell the magistrate about illegal search 

2. If officers would not have gone to magistrate to seek warrant had they not known was in warehouse (would have gone anyway to make sure drugs were there)
iii. H: Since State would still have PC and warrant to search the warehouse without the first violation, this evidence was admissible. 
iv. Evidence should not put it in a better position, nor in a worse position
c. Negligent mistake in warrant= OK  
i. Reckless mistake in warrant= needs to go to an allegation that is material to PC to be inadmissible 
2. Inevitable Discovery- Hypothetical independent source doctrine  
a. If police can demonstrate that they inevitably would have discovered evidence, even without a violation of 4th amendment, the exclusionary rule does not apply and evidence is admissible.  Depending on JD, some courts may construe this very liberally or not.
b. Would have to say that even ‘but for’ the first violation, would have inevitably found the evidence.

c. Nix v. Williams- Christian burial speech case where officers are eventually led to the body of the missing child.   
i. Argue that body would have been discovered “within a short time” without his disclosure 
ii. Admissible.  While officers were driving down interstate, a huge number of searchers had been combing the countryside in order to find the body.  Literally going step by step through the snow and were only 2 miles away from body- going right toward the body.  Had they kept going, would have found body because it was right where they were going.  Only stopped because ∆ led police to body. 
iii. No “real” independent source but this was ok.  Because they would have inevitably found the body. 
iv. Dissent would like to argue that this does not apply to 4th amendment only to 6th  
d. How hypothetical can this be? 
i. What if police stop a car on highway and arrest driver for a traffic violation.  Incident to arrest, they search trunk of car and find drugs and is charged for drug crime.  Then argues that cannot go into trunk for a traffic offense 
1. Inevitable discovery argument? Maybe that after arrest- would have impounded car and done the search.  Search incident to inventory= valid and inevitable? 
2. ∆ would argue that wouldn’t have even towed the car
3. Attenuation of Taint- Proximate cause doctrine.  If link between illegal police act and evidence is attenuate, then the evidence is admissible.

a. Wong Sun- Release ∆ on bail for a few days and not read his rights. Unlawful arrest -> police station, taken to court.  Arraigned, released on bail.  Out on 3 days and then goes voluntarily to police station and makes a confession.  Confession can be suppressed as fruit of poisonous tree from an unlawful arrest.   
i. Generally, courts do not reject the fruit of poisonous tree doctrine

ii. What made this attenuation?

1. The spread of several days between 4th am violation and confession + voluntarily confession= attenuation
2. Not talking about but for causation.  But for arrest, probably would have confessed.  BUT there was no proximate cause.  
b. Brown v. Illinois- Unlawful arrest, 20 minute drive, Miranda warnings( 3 hour drive.  
i. Miranda warnings alone are not sufficient alone to attenuate the violation 

ii. 5 factors to look at in determining whether there was a break in causal chain:

1. existence of warnings
2. temporal proximity 
3. presence of intervening circumstances 
4. purpose and flagrancy of official misconduct 
5. voluntariness of confession (threshold requirement) burden with π on proving admissibility
iii. Or if causal chain is so long that, not really a PC issue
4. Language in herring indicating on brink of exclusionary rule?

a. US v. Leon- Problem was with warrant.  Judge didn’t have any PC to issue the warrant.  
i. Drugs admissible because of warrant?
ii. 4th amendment contains no provision expressly precluding use of evidence obtained in violation of its commands  
1. Exclusionary rule is a judicially created remedy that does not cure the invasion of any rights.  It acts purely as a deterrent for police misconduct.   
2. Also, the 4th amendment is not being violated by allowing that evidence in
iii. Test: Need to weigh costs and benefits of preventing the use in the prosecutions’ case of inherently trustworthy tangible evidence obtained in reliance on a search warrant 

1. Evidence is too beneficial when the officer acted reasonably in good faith.  
2. Can be used to impeach ∆’s testimony if he takes the stand.  But cannot it to impeach ∆’s witnesses.  
3. Flagrancy of police’s misconduct is a relevant factor in the balancing test
iv. H: Since the rule can have no substantial deterrent effect in sorts of situations under consideration in this case.
1. Here( can’t deter non-flagrant misconduct here.  It was an “honest mistake”
2. IF consequences of illegal police action become so attenuated that deterrent effect of exclusionary rule no longer justifies its cost= admissible 

3. But if a warrant is so facially deficient (ie failing to particularize harm/place to be searched or things to be seized), that the executing officers cannot reasonably presume it to be valid it was probably not made in good faith

v. Suppression= appropriate if judge in issuing a warrant was misled by information in an affidavit that affiant knew was false or would have known was false except for his reckless disregard of the truth.
vi. In the absence of an allegation that magistrate abandoned his detached and neutral role, suppression is appropriate only if the officers were dishonest or reckless in preparing their affidavit or could not have harbored an objectively reasonable belief in the existence of PC. 

1. Good faith- Usually means something subjective
a. Objectively reasonable standard 
b. Or so lacking in PC as to render the affidavit unreasonable 
c. Or facially deficient warrant (no particularity) that executing officer cannot reasonably presume it to be valid* unless magistrate tells officer it is valid
d. If reasonable to rely on warrant= not negligent/reckless
e. But if a reasonable person would trust this warrant, cost of deterrence does not warrant exclusion

2. Recklessness- active knowledge of a risk existing, but disregarding
· IF OFFICER IS NEGLIGENT in relying on a warrant, then the exclusionary rule still applies. 
· TEST: Could officers have a objective reasonable belief in the warrant?

· If officers merely NEGLIGENT in mistakes/making search warrant, then exclusionary rule does not apply.
· If the officer KNEW the info in the affidavit was false/reckless in disregard for truth, then exclusionary rule still applies.
· KNOCK ANYTHING OUT that violates objective reasonableness/false statements and see if warrant would still have been issued.
Essentially separates the right from the remedy 

vii. What about magistrates? 
1. Idea that officers stay involved in the case that they are on.  i.e. have a higher stake in the case than do magistrates.  Not really an interest or desire to stay with case. 
2. NO evidence that judges need deterrents
3. If magistrates know that consequences will follow their inattentiveness ( maybe this will deter them from making these kinds of mistakes 
4. What about magistrate shopping?  
a. Officers definitely know who the “demanding, rigorous” magistrates are 
viii. Dissent: What is motivation for the officers to be adequately trained in spotting a “reasonable warrant” if information is always included?  
Upset about Herring? Read 99 J Crim L & Criminology 757

b. Herring-  Mistake made by a police agency (getting wrong ∆)
i. Court applies good faith exception.  Police rather than judicial misconduct. 
ii. Holding is that the good faith exception applies where there is isolated negligence, attenuated from the arrest.   
1. Here court admits there was negligence (prior to this, negligence not OK).  
iii. But if it is attenuated and isolated from arrest= OK 

1. What makes it attenuated and isolated?  
a. Isolated- no history or pattern of similar mistakes (nobody remembers)
b. Attenuated- County making mistake is different from county where police officer was employed.  “not our police department’s mistake ( theirs”
iv. “QUESTION TURNS ON THE CULPABILITY OF THE POLICE.”
1. Question turns on the culpability of the police—must be reckless, deliberate, or GROSSLY negligent; or in some instances, recurring or systemic negligence (deterrents we would get by excluding evidence when the officer is merely negligence is not worth it).
v. Issue at HERRING—MERE negligence
vi. What is ATTENUATED? Unknown. Possibly that mistake is made by someone other than the arresting officer; or that this is a different jurisdiction (county, here), which is sort of reinstating a silver platter doctrine (1 county can make a mistake, but other county will not suffer by it); error at record stage but not on the street police stage (what about databases, see below).
1. Big move to integrate intelligence and law enforcement databases to share that information in the wake of 9-11. Are there a lot of errors in these databases? No empirical data given in Herring—who has burden of showing they are trustworthy?
vii. SYSTEMIC ERRORS—leads to a different standard. If the entire system is negligently maintained or negligently used and you can point to systemic errors, then maybe exclusionary rule would apply there.

1. IF systemic errors, might be reckless for officers to rely on the system.

a. reckless (awareness of a risk that something is so)
viii. MIGHT have to show attenuation + systemic errors AND that the officer was reckless, or maybe just one.
ix. Case isn’t clear on who has the burden of proof.
c. Kroel- Police rely on state statute do conduct a search.  Do it according to statute, but in between time of search and evidence, statute was declared unconstitutional 
i. Court says reasonable to rely on those search methods because constitutional at time
d. Evans- arrest warrant not valid, had been pulled from database.  Judicial department was in charge of database and with court clerks (not police department) 
i. Relied on Leon, saying that this would not deter police misconduct because was a judicial error.
5. Exceptions for violations of requirement for “knocking and announcing”

protective sweep in conjunction with an in-home arrest when the searching officer possesses a reasonable belief based on specific and articulable facts that the area to be swept harbors an individual posing a danger to those on the arrest scene."
“falsely represents that cost-benefit analysis is historic basis for exclusionary rule… falsely claims ________ has a reduced deterrent effect… no explanation of attenuation, or why it is relevant to reduced deterrent effect; (Attenuation thrown in as an afterthought to get Kennedy’s vote?)

· No knock and announce exclusionary rule indicates a huge court shift in the exclusionary rule. Courts might end up saying that exclusionary rule does not end up applying to any 4th Amendment violations unless reckless, grossly deliberate, etc.
· “Deterring mere negligence is not worth the cost.” Pg. 3 Herring
· “As laid out in our cases, the exclusionary rule serves to deter deliberate, reckless, or …” Pg 4 Herring
· What are chances of Congress passing a statute that gives criminals more rights? “Slim to none.” –Mandi
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