I. Boyd rule (4th and 5th) – no compelled self-incrimination, no unreasonable searches and seizures
  -  Since the penalty in this case is quasi-criminal, 5th may apply
  -  Assumptions about such papers should not be allowed, because it would 
force production or seizure under 4th – seizure in such things only valid if 
gov. interest valid (stolen goods, lien or work done)

· Property and privacy are co-extensive
· High standards of protection where the act of production (turning over records) violates both the 4th and 5th.
A. Demise
· New Deal allows for substantial lawmaking where regulatory agencies require access to records that would not be allowed under Boyd.  

· After Boyd, 4th and 5th are separated: 4th allows a reasonable invasion of privacy & 5th prevents force in revealing things without a direct relation to privacy
1. Hale v. Henkel, p. 289 – Corporations can’t defend business records as if it was an individual – no privacy interest in companies

2. Shapiro, p. 290 – documents required by law are not personal – can have no privacy interest in them.
3. Marron, p. 290 – any papers or goods used in committing a crime can be seized – although you may have a valid privacy interest in them, you have no valid interest in committing crime.
B. Revival
1. Schmerber, p. 966 – property of your own person is not protected – reasonable privacy is protected – is not a violation of 5th, because your blood is the evidence, not your testimony against yourself.

2. Fisher, p. 308 – splitting of 4th and 5th means only privacy protection is the warrant and probable cause
3. Braswell, p 318 – Custodian of documents for a corporation cannot be prosecuted for producing the documents, but also can’t claim the protection of the 5th – must be validated some other way.

4. Hubbell, 322 – Once immunity granted for production of documents, the derivative use of those documents is barred by the 5th – act of production is a product of D’s mind.  

Fourth Amendment (Search and Seizure Clause)
II. Restrictions under 4th amendment

A. Search

1. Traditionally a physical intrusion to a person or place.  Must have some valid, protectable privacy interest in that place (i.e., curtilage of home due to 1) distance 2) enclosure 3) use of area & 4) concealment)
· Oliver, p. 358 – warrantless search of field 1 mi. from house fenced off with ‘no trespassing’ sign is not a search because no expectation of privacy and no societal interest in protecting fields

· Dunn, p. 360 – since barn door left open, and barn not w/in curtilage, looking in the barn after crossing several fences is not a search – no expectation of privacy or protectable interest
· Riley, p. 361 – use of helicopter to look at greenhouse is valid despite concealment at street level – roof absent in some places and expectation of views due to use of airspace means it’s not a search

2. Technology

· Katz, p. 349 – no physical intrusion, but state’s bug on top violates a reasonable expectation of privacy in the phone booth

· Knotts, p. 379 – beeper monitoring movement not a search because movements in public are readily viewable – no privacy expectation
· Karo, p. 379 – beeper inside a location is a search because it tells if an item is still there, which is not apparent by visual observation. (see privacy interest below)
· Kyllo, p. 387 – thermal imaging tells something about the interior of a home, and is therefore a search. (see privacy interest below)
3. Harlan’s Rule (from Katz) – must be objectively and subjectively reasonable to expect no privacy due to the means used and in the area investigated

· Bond, p. 365 – feeling up luggage is invasive and a search objectively – you are feeling more than just the presence of absence of contraband

· IL v. Caballes, supp. p. 65 – dog sniff meets objective and subjective standards – no expectation of privacy in the smell of your car, unless traffic stop is invalid or overly long

4. No privacy expectation in info. ‘knowingly exposed’ to the public

· Hoffa v. US, p. 367 – suspect revealing information to an undercover agent is not protected – no privacy expectation

· Lopez v. US, p. 368 – recording of statements by undercover officer allowed – no expectation of privacy as to “public” statements
· On Lee v. US, p. 368 – also no privacy interest when such statements contemporaneously transmitted to other officers.  

· US v. White, p368 – informant transmits and records similar statements – even though he’s not an officer, suspect still has no privacy interest as to statements made. 

· CA v. Greenwood, p. 374 – leaving garbage on the curb exposes it to the public objectively, even if you have a subjective privacy interest as to the contents of your trash.  You must protect your trash privacy if you want to have it.

· US v. Karo, p. 379 – Movement and driving in public is not objectively private – tracking movements by eye, beeper, or camera is allowed.  Presence or absence of a container in the house is private/not allowed.

· Kyllo v. US, p. 387 – thermal scan tells something about the interior of the house, which implicates a privacy interest in that information.
· Alabama shooting case – novel of earlier ‘crime’ allowed as evidence – no privacy expectation, indicates motive even though prejudicial.
5. No-Knock rule (exigent circumstances here too)

6. Arrest power

· no need of a warrant to arrest someone on suspicion of a felony outside the home

· For misdemeanors, some states limit warrantless arrests to those the officer sees occur – Con. Protections unclear here.

· Arrests within the home require a warrant and do not allow a search of the home – no entry if arrestee away, no seizure of other evidence

· Cannot arrest someone in another’s home even with an arrest warrant

· Easier to get an arrest warrant because not as invasive and access to a magistrate within 48 hours.

a. Payton v. NY, p. 516 – arrests within the home require a warrant because it’s still invasion of a private space, even if public arrests may be more embarrassing.

b. Steagald v. US, p. 517 – No matter how reasonable the belief that a suspect is at someone else’s house, an arrest warrant does nto give the right to search someone else’s house for the suspect.

c. Atwater v. Lago Vista, p. 518 – Law gives arrest power w/out warrant for seatbelt infractions, therefore mother’s arrest is valid, even where penalties for misdemeanor so low.  

d. US v. Awadallah, p. 530 – arrest without a crime also valid – material witnesses can be detained till deposition taken if time is ‘reasonable’ and there is a risk of losing the witness.

7. Searches Incident to Arrest

· Allowed for officer safety reasons and sometimes for evidence of crime

· contradictory and without clear reasoning

· Anyone subject to arrest can be searched incident to arrest

· Area can be searched if it is reachable by the arrestee, plus you can search anywhere someone might jump out from

· Car can be searched if the arrestee is in the car or was a recent occupant (even when arrestee handcuffed and no longer a threat to safety)

· Inventory searches of cars allowed when impounded ostensibly to protect against later claims of loss, but is also an easy way to search without a warrant

· Evidence of crime can be searched for if additional evidence is potentially in the car, but the cause of arrest changes the search extent

a. Weeks v. US, p. 531 – upon arrest, person can be searched for ‘evidence or fruits of crime’.  (dicta)
b. Go-Bart, p. 531; Lefkowitz, p. 531 – search is allowed only as to person; nearby items (desk, safe, cabinet) require a warrant

c. Harris v. US, p. 531 – full apartment search valid incident to arrest

d. Trupiano v. US, p. 531 – bootlegger arrested while in the act, but seizure of still without a warrant not valid – warrant could’ve been easily obtained

e. US v. Rabinowitz, p. 532 – search of office upheld

f. Chimel v. CA, p. 532 – search of arrestee and area of immediate reach valid – officer safety issue, but also allowed after arrestee under control

g. US v. Robinson, p. 538 – frisking on traffic violation is ok for officer safety reasons, and upon finding something, officer allowed to search that non-criminal something

h. MD v. Buie, p. 540 – search of reachable area allowed, as well as protective sweeps of area as long as the area could harbor a person (jumping out possibility)
i. NY v. Belton, p. 541 – entire passenger area of car counts as reachable upon arrest
j. Knowles v. IA, p. 550 – if there’s no arrest, no search of car valid – in situations where arrest is allowed but not necessary and officer chooses not to arrest, no search.
k. Thornton, p. 541 – idea of officer safety may lead cops to not secure suspects till evidence found – new rule allows evidence preservation for evidence of crime of arrest – once you have probable cause due to warrant, anything additional allowed
l. AZ v. Gant, p. supp. p. 108 – even when suspect secured in car, evidence of further crime can be searched for in car
m. VA v. Moore, supp. p. 120 – 4th is a base standard – though state does not allow arrest for suspended license or exclusion, search incident to arrest is still valid if supported by probable cause
B. Seizure

· Must be by a “means intentionally employed” (Brower, p. 405)

· A reasonable person must not feel free to leave or ignore the police (Bostick, p. 394, and Drayton, p. 399)

· There must be some physical restraint (Hodari, p. 400)
1. Arrests

2. Stop and Frisk/Terry Stop (Racial Profiling)
· requirement is reasonable suspicion

· justifies search for cop safety reason when investigating/questioning

· allows proactive policing (broken window theory of greater prosecution of small crimes stops serious crime from ever happening)

· Objective profiling allowed based on certain observable characteristics

· Is still a handicap in making cops blind to those not fitting the profile.

a. Terry v. OH, p. 557 – though no warrant and no probable cause, stop and frisk upheld when 3 men casing a store were stopped for questioning – strong interest in crime prevention means watering down of probable cause if warrant required here – difficult to factually identify suspicions of street instinct.  

b. IL v. Gates, p. 426  - sliding scale test of reasonable suspicion based on facts and seriousness of crime (dicta – terrorism/bombs)– must be able to verify tips or informants.
c. FL v. JL, p. 578 – search incident to anonymous tip not allowed – no verifiability of criminal conduct from observation – risks tips being ignored vs. invasive searches due to criminal competition

d. IL v. Wardlow, p. 583 – flight from cop car reasonably suspicious when in a high crime-area and unprovoked
e. Sokowlow, p. 590 – profiling used to determine reasonable suspicion are valid, but court will use its own factual determination to find whether a particular terry search is ‘reasonable’
f. Whren v. US, p. 597 – 4th amendment is based on an objective reasonableness standard as to a particular crime, not cop’s intent – whether search is to find evidence of other crime, if arrest is for legit crime D committed, it doesn’t matter – clean judicial interp.
3. Use of force
  -  Scott v. Harris, supp. p. 132 – SJ on crash in order to stop fleeing car 


from harming others recklessly – reasonable use of force in seizure.
III. Requirements to fall outside 4th amendment protections
A. Warrants
· Originally is an immunity for tort suits due to unreasonable searches
· Now warrants are presumptively required to make a search reasonable

1. Requirements for a warrant

· Nathanson, p. 423 – Cop affidavit is not enough to support a warrant

· Draper, p. 424 – informant’s tip with large number of corroborated facts leads to probable cause support for the rest of the tip

· Spinelli, p. 424 – 2 prong test for informants: 1) is this a known informant who has provided reliable information in the past? 2) Is the basis/reason for the informant’s knowledge proven? – phone numbers not enough because no idea how anon. tipper got them

· Gates, p. 426 – totality of the circumstances test replaces Spinelli – test is what could be possible, not necessarily most likely to be truth.  

· Warrants also require probable cause in order to 

1) keep judges from bias on evidence already found and 

2) keep cops from lying in suppression hearings since the facts 

supporting probable cause already had to be stated in the warrant 

application.

· Problems with these requirements are an ill fit with the adversarial system (cop’s side is the only side) and speculative nature of potential discovery of evidence.

2. Test for warrants
· Must knock and announce your entry and wait a suitable time for response, unless there are exigent circumstances.  

· Banks, p. 453 – is a 15 sec. wait enough in the case of a drug dealer?  Yes because waiting could allow for drug disposal or risk violence through preparation – wait time is minimal, though knockless entry is per se unreasonable.

3. Benefits/problems to warrants and probable cause

a. Allows a neutral decisionmaker (magistrate granting warrant) to decide, even if cops are acting in good faith

b. Locks the police in to probable cause reasoning before search

c. Avoids prejudicial hindsight once evidence found

d. Decreases likelihood of later false testimony by cops

e. Give cops a clear standard for what evidence will be trial worthy

f. Ex post review of search is usually more accurate

g. Warrant hearings are ex parte and therefore contrary to the adversarial system

B. Probable Cause

· Standard of review is mixed de novo and trial court’s discretionary determination of facts

· Bright-line rule under Spinelli is a question of law – totality of the circumstances is more a question of fact under Gates
1. Ornelas, p. 437 – probable cause to make a warrantless search should be reviewed de novo, though facts of case should be reviewed for clear error and trial determination of probable cause given ‘due weight’

2. Pringle, p. 442 – when possession of drugs in car unclear, probable cause extends to arrest all 3 occupants
3. Ybarra, p. 444 – warrant to search bartender and bar does not extend to patrons

4. DiRe, p. 444 – If informant gives you information on one car occupant, you have probable cause as to that one only, not all three.
IV. Exceptions/Exclusions of Requirements

A. Consent (Excluded from search)
· Schneckloth, p. 668 – no need to prove D’s knowledge of the right to refuse consent, just voluntariness of consent, which is a factual matter

· Randolph, supp. p. 145 – Consent to ‘search’ a home valid if one person thought to be a resident gives consent, even if others inside might not agree – if one person of many at the door refuses consent, no search allowed
B. Plain view (Excluded from search – is a seizure w/out a search)
· If you see something (in plain view) from a position you’re authorized to be in and from which the object can be seized, seizure allowed without a warrant (implicates no privacy expectation?)
1. NY v. Class – VIN # check is a valid search – discovery of weapons in looking for VIN # clearly incriminating and in plain view
2. AZ v. Hicks, p. 480 – limited discussion of privacy interests, which are in items around the stereo, not the serial numbers themselves – moving objects is a search, though items already seized under ‘plain view’ can be searched – reasonable suspicion of objects not enough, must have probable cause as to criminal nature of objects.
3. Horton v. CA, p. 485 – cop’s expectation is irrelevant, as inadvertence in discovering plain view evidence – only std. is incriminating nature and whether items are legally visible and seize-able – don’t want to have to judge subjective advertence of cops.
C. Exigent Circumstances (search allowed without certain requirements, usually but not limited to a warrant itself)
· Brigham City v. Stuart, supp. p. 100 – motives of the cops in determining exigency not relevant – objective standard, due to difficulty in determining motives and possibility of multiple motives – thinking someone might be injured is enough

· Welsh v. WI, p. 470 – local penalties for crime may determine if circumstances truly exigent.  Where DUI is not a crime but civil fine, home entry not allowed – was cold pursuit, off the streets so no public safety issue, and destruction of evidence not enough without higher penalties.
1. Hot pursuit (fleeing suspects can be chased even with no warrant)

· Warden v. Hayden, p. 466 – In serious cases like armed robbery where danger to the public is high, chase is allowed – no guarantee that a home entered is the suspect’s home, which could be even more dangerous for the occupants.
2. Destruction of evidence

· Mendez v. CO, p. 467 – Smell of burning marijuana is enough to allow a search, especially as the burning itself indicates destruction of the evidence
· US v. Dickerson, p. 467 – D was arrested noisily outside, so those in the house were on notice and could’ve been destroying evidence – entry pursuant to warrant without a knock is valid.  
3. Public safety

· Community caretaking role of cops (called to check in on old people) does not require a warrant for entry.

· Also, police calls for a fire or other non-criminal (potentially) emergencies do not require a warrant for entry.

· Mincey v AZ, p. 463 – drug bust leads to shooting – search for victims and securing house is valid without warrant – homicide investigation by other officers required a warrant, which would have been easily obtained, if they’d bothered – 4 day search is always invasive, despite initial entry also being invasive.
· OJ Simpson case, p. 469 – knife found on warrantless search not allowed, even though discovered incident to caretaking function of cops protecting him from ‘whoever’ murdered his wife.
D. Cars/containers
· Historical oddity of footlockers in cars may still be unsearchable

· Other searches of containers in cars allowed if there is probable cause as to the car -or- the container.

1. Carroll, p. 489 – warrant exception as to moving vehicles due to the potential of losing track of the car or evidence in it.

2. Chambers, p. 490 – even where a suspect is arrested and the car impounded, warrantless search of car is allowed – limited privacy interest in car vs. home and especially in car already seized. 
3. Car search then valid only on probable cause without warrant, and included all discrete parts of the automobile.
4. Chadwick, p. 491 – locked footlocker in a parked car has a higher privacy expectation – interior not publically visible and more difficult to ‘get away’ carrying a footlocker.
5. Sanders, p. 491 – suitcase in a moving car can’t be searched – same privacy interest, and possibility of ‘getaway’ not enough to allow search and invasion of privacy
6. Robbins, p. 491 – probable cause to search a car leads to search of wrapped bricks (containers) within that car
7. Ross, p. 492 – probable cause as to a vehicle implies a valid search for the whole vehicle and all containers in it.  Probable cause as to a container requires a warrant.
8. CA v. Acevedo, p. 495 – clear-cut rule imposed – probable cause as to car or containers within it validate a search of any and all.
9. CA v. Carney, p. 502 – car exception applies to mobile homes since they are mobile and must abide by traffic regulations (even when they are in one place and more of a home than a car).
E. Roadblocks

· Stops that burden the general public, or many instead of a few, are better than those based on profiles or narrowed otherwise – spreads the racial tax
· Stops to obtain evidence of your criminal conduct are bad, but those asking for information are valid (may become a drafting rule allowing arrest based on informational stops)

· Checkpoints are not allowed for drug interdiction even if stopping everyone or making random stops – stops valid for traffic violations or immigration

· Due to cop discretion, stops fall mostly on the poor and minorities.

· Court uses balancing test of state interest and burden on individuals to see if the roadblocks are valid.

1. Michigan Department of State Police v. Sitz, p. 625 – drunk driving stops for everyone are valid – high state interest and low driver burden

2. Indy v. Edmond, p. 626 – generalized crime prevention is not enough to permit stops – drugs may be a more burdensome, invasive search.
F. Non-Police Searches

V. Damages/Compensation
A. Exclusionary rule

· median rule for deterrence of illegal searches – not high $ or criminal sanctions for cops, other remedies proven ineffective
· Qualified immunity – prevents suits against cops to balance exclusionary rule – ‘first bite’ means cops can’t be charged unless civil rights violation suit is part of the common law for that particular situation

· Preserves judicial integrity – although may leave loophole for guilty Ds, a good prosecutor should be able to find other, non-tainted evidence

· Excluded evidence can be used to impeach a D’s testimony

· Is a judge-created remedy, not a right under the 4th.

1. Cases (post-Boyd)
· Weeks, p. 338 – exclusionary rule created
· Wolf, p. 338 – ‘Silver platter doctrine’ – state agents can turn over evidence found in a federally illegal search to federal prosecutors if no federal agents were involved in the search

· Elkins, p. 340 – Under 4th, fed. can give illegal search materials to state prosecutors
· Mapp, p 336 – Exclusionary rule extended to all state searches as well by operation of the 14th Amendment
2. Good-faith Exception

· If cop relies on an invalid warrant in good faith, there is no exclusion

· Rebalances interests based on limited cop misconduct to deter

· US v. Leon p. 683 – exclusion not valid, but would be so for facially invalid warrants, partial judges, or warrants based on cop lies.

· Herring, supp. p. 162 – even when cop conduct is erroneous and negligent, no exclusion allowed unless negligence is wanton.

3. Standing for exclusion
· target rule – standing allowed only for the target of the search
· Privacy interest rule – if your 4th Amend. rights are violated due to an invasion of your privacy, standing allowed for 3rd person searches

· Person searched rule – standing only valid if you were the one searched, which is the rule today

4. Fruit of the Poisonous Tree

· related to, but distinct, from standing
· any indirect evidence led to from an illegal search of you is excluded, despite a lack of standing.

· Can be voided by the inevitable discovery/independent source doctrine (where there’s another way to get the information, there’s no fruit of the poisonous tree violation)

· Wong Sun, p. 709 – illegal entry leads to self-incrimination which is suppressed under standing – also leads to evidence in Yee’s house, which can be suppressed as to Toy – Toy’s incrimination of Yee, however, is not excluded.
· Murray v. US, p. 719 – is legal, warranted seizure a ‘fruit’ of an earlier illegal search for marijuana? – remanded to determine if prob. Cause and warrant are an independent source as not based on illegal search.

· Hudson v. MI, supp. p. 169 – premature entry admitted under ‘knock and announce’ warrant – even if illegal entry was the cause of the violation, exclusion not appropriate – attenuated causation, high costs of exclusion with limited cop conduct prevention

5. Impeachment

· aimed at destroying witness credibility, usually at cross-examination

· can include excluded evidence on cross or direct examination, as long as purpose is only to impeach given testimony

· difficult for juries to segregate substantive and impeachment evidence.
· Havens, p. 724 – interest in adversarial system allows impeachment of D’s testimony through excluded evidence (T-shirt cutouts)
· IL v. James, p. 727 – D’s witnesses can’t be impeached by the evidence from an illegal search

6. Justification for Self-incrimination

B. Monetary Damages
Fifth Amendment (Self-Incrimination Clause)
VI. Self-incrimination
A. Can be in one of three situations:

1. D’s privilege – can’t be forced on the stand

2. Witness’ privilege – can’t be forced to answer a question that might incriminate himself

3. Suspect’s privilege – can’t be forced to answer questions in an interrogation or non-judicial proceeding that could be incriminating without certain protections

B. 3 possible areas of protection (what is a criminal proceeding?):

1. Use – direct use of witness testimony

2. Derivative use – use of evidence gained through the investigation of testimony

3. Transactional use – any prosecution for the crime testified to/about (not allowed after Kastigar)
C. Cases:

1. Counselman, p. 754 – 5th valid for grand jury proceeding, even if only investigative – could lead to a criminal case – is the use of the testimony, not the nature of the proceeding, that matters

2. Ullman, p. 760 – Red Scare case where 5th not allowed because of transactional immunity given – refusal to testify is contempt, despite dissent idea of 5th as protecting dignity/from shame.

3. Kastigar, p. 762 – transactional immunity not necessary under the 5th – use and direct use are enough – burden on gov. to prove there’s no derivative use of testimony

4. North, p. 766 – witnesses see his testimony on TV, which implicates derivative use – here almost as extensive as transactional use.
5. McKune, p. 771 – privileges revoked if other sex acts not admitted to is not a ‘compulsion’ because these privileges don’t implicate your basic rights.  
6. Garrity v. NJ, p. 770 – gov. employer can’t compel answers to criminal questions with job loss as a possible penalty (private employers can).
D. What, beyond criminal prosecution, is incrimination?

1. Ward, p. 775 – Criminal penalties are ‘incrimination’, but a civil fine is not (often statutes include both) – deference given to name given to the penalty in the statute, unless the civil fine is so egregious as to have the effect of a criminal penalty.  

2. Allen, p. 778 – Post-incarceration treatment for sex offenders is valid even if acting like a self-incrimination – state’s civil interest is enough.
E. What does it mean to be a witness against yourself? What is ‘testimonial’?
1. Blood, handwriting, or voice samples are not considered being a witness against yourself – they are physical evidence instead, that do not cause you ‘mind’ to be used against you.
2. Doe v. US, p. 781 – compulsion to sign a form that allows for document disclosure is not being a witness against yourself, though your production of the documents could not be used.

3. Dissent – this is a mental exercise, and therefore prohibited, similar to the mental exercise of opening a safe with a combination.
4. PA v. Muniz, p. 784 – basic questions to ID you are not testimonial, but question about the date of your 6th birthday is, because you have to think about it.
VII. Confession and witness testimony (early police interrogation)

A. Can suspect’s interrogation and confession be allowed in if cop testifies to the confession?  What about private citizens or employers?

B. Would the Due Process clause be a better standard for controlling interrogators, where there is no physical abuse, deceit, or manipulation to the level of the shock-the-conscious test?

C. Bram, p. 806 – Due process standard for analysis – looking at reliability and truth of confession based on its voluntariness – 5th, not Due Process, is the standard – here nakedness and implied promise/threat is compulsion.

D. Brown & Watts, ps. 807 & 809 – continues to evaluate reliability of confessions in race discrimination cases on voluntariness, either through: 1) nature and level of coercive pressure on D or 2) nature of cop conduct

E. Hard to draw lines of what is truly voluntary.
F. Police interrogation – manual tactics formed to gain such confessions by downgrading the crime, casting blame on society, and ask reasons why it happened (allows for excuses) – very negative effect on cops using it.
VIII. Miranda Warnings
A. Miranda v. AZ, p. 819 – difficulty in drawing lines of voluntariness, especially when cops may not have caused the D’s behavior m- 4 warnings draw a clear line of coercion, while still allowing rights to be waived – further protection as waiver is never final.

B. Dissent – why do we allow waiver in the same oppressive and overbearing environment?  

C. Required warnings

1. Right to an atty. – conflation of 5th and 6th, but given earlier (pre-trial) than 6th traditionally given.

2. Are an extension of the inherent coerciveness theory argued in Bram.

3. Is waiver really enough?  Are the warnings any less coercive?

4. Clear standard is to cop’s benefit.

5. Would videotaping change or better the standard?

6. How do Miranda rights fit under counter-terrorism, where the issues are about incapacitation and disruption, not punishment?

D. Scope of Miranda – police custody

1. Questioning without custody can’t implicate Miranda (or 5th?)
2. Custody could include being at the police station or being in cuffs or in cop car
3. Berkemer, p. 842 – traffic stop where field sobriety test failed and cop asks about past drink intake – no implied custody in a traffic stop, because: 1) it’s temporary in nature and 2) public and therefore not implicating protection from bad cop behavior – less fear, more able to escape – Miranda warnings not required.
4. Stepping out of the car would not be enough, but some further restraint of your person would be.

5. Stansbury, p. 845 – witness invited to offer info. at the station self-incriminates – cop intent is irrelevant – Voluntary reports to the police station are not ‘in custody’ so no warnings are required.

6. MN v. Murphy, p. 843 – probation interview where truth required is not an ‘in custody’ interrogation – may be a logical error, because even though setting is not as coercive (familiar, set own time, repetitive, known environment) as station, still could be coercive enough to implicate 5th.

E. Waiver (without invocation)

1. Moran v. Burbine, p. 874 – waiver of Miranda rights valid, despite D’s lack of knowledge about atty. – still voluntary as to coerciveness, and no evidence of bad cop conduct, and atty. had no violated right 

2. Harris v. NY, p. 904 – Miranda is not a license to perjure yourself, so statements made without a Miranda warning are allowed to impeach a D’s voluntary testimony.

3. NY v. Quarels, p. 891 – Question about gun location in public space allowed without Miranda warnings – high public safety interest outweighs procedural protections

F. Invocation

1. What do you have to do to take advantage of your Miranda rights and stop the questioning?

2. MI v. Mosley, p. 861 – right to remain silent is not invoked as to all crimes or all interrogations, but allows more than a momentary respite from questioning.
3. Westover, p. 862 – earlier questioning without warnings invalidates later questions – closeness in time and subject

4. Edwards v. AZ, p. 863 – right to atty. is more closely guarded – once invoked, no further questioning on the same case allowed unless D re-initiates questions (if so, may not be a valid waiver depending on the facts) – test is not voluntariness, but knowing and intelligent waiver under the totality of the circumstances.
5. Clarity of invocation is based on a reasonableness test

6. MD v. Schuster, p. ? – invocation is not ‘blanket’ – waiver valid after invocation of counsel, 3 yrs. in prison, and waiver upon further questions after re-Mirandized.
G. Re-initiation

1. Based on the Edwards test of the totality of the circumstances as to whether D actually re-initiated questioning (still and knowing and intelligent test?)

2. OR v. Bradshaw, p. 866 – once rights invoked, re-initiation means something more than asking a generalized question – majority says ‘what happens now?’ is specific enough, dissent says it’s too generalized question of process, not substance.

3. Ambiguous re-initiation does not need to be clarified by the cops

4. Wyrick v. Fields, p. 886 – questions related to polygraph answers, when D initiated the polygraph (after invoking right to counsel), do not require another set of warnings –initiation allows questions unless voluntariness or ‘knowing and intelligent’ waiver compromised
H. Miranda’s Constitutional Status
1. Is Miranda a Con. rule?  Something less?  Statutory? Prophylactic?

2. Not a direct remedy, but a prevention; not a violation of the 5th per se.

3. OR. v. Elstad, p. 892 – failure to give Miranda warnings creates a presumption of compulsion invoking the 5th – Miranda can therefore provide a remedy even without identifiable Con. harm – no ‘fruits’ doctrine allowed where physical evidence is the result of un-Mirandized testimony
4. Dickerson v. US, p. 893 – §3501 goes back to the voluntariness std., which is not enough – Miranda created a Con. std., if not a Con. right – past precedent applying the rule to states makes it Con. valid.
5. Dissent – Court should only say what law is in court and past precedent towards states is no excuse – Congress has the power to interpret elsewhere.
6. MO v. Siebert, p. 906 – Just what should be excluded if Miranda warnings are given partway through? – test is not whether later confession is a ‘fruit’ of the pre-warning test, but about bad faith – balancing test of crime prevention 5th protections.
7. US v. Patane, p. 915 – where gun found due to admitted statements after warning given, no activation of 5th – statements were voluntary, not coerced, and evidence was not testimonial – can be no Con. violation of 5th just through a lack of Miranda warnings.
