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· I. Right to Counsel

· Right to counsel means meaningful counsel, during critical periods before trial

· 4th, 5th, and 6th Amendments have all been fully incorporated and apply to federal and state cases alike

· Exception is with juries; states can have different numbers and requirements, to some extent

· 14th Amendment has been the conduit for applying Bill of Rights limitations to the states

· Incorporation sets the floor at what rights the states have to grant their citizens; they can still experiment with policies that are above this baseline, can give greater rights to the criminally accused

· Some rights have been found to be fundamental rights and part of the due process clause even if they aren’t listed in Bill of Rights- guilty beyond a reasonable doubt, etc.

· Right to counsel can only be waived by showing a knowing, intelligent, and voluntary waiver

· Must have competence and enough information to make a reasoned choice

· 6th Amendment right to counsel was incorporated on the states by Gideon
· Scott says that there is only a right to appointed counsel if the judge actually sends defendant to jail, not if punishment can potentially be jail time

· In terms of right to jury, it turns on what the maximum possible sentence is, not what the actual sentence is

· However, Scott says right to counsel turns on actual sentence, not maximum possible sentence

· Result is sometimes having a right to jury, but no right to counsel and sometimes having a right to counsel, but no right to a jury

· Pragmatic concerns: if all indigent defendants had a right to appointed counsel for all crimes, a ton of lawyers would have to be appointed to cover the huge number of misdemeanors

· Problem- requires a judge to decide on punishment before trial

· In order of seriousness: capital, felony, misdemeanor

· In capital and felony cases, there is a per se right to counsel; misdemeanor is the weird line drawn by Scott
· Opening the defendant to the possibility of jail time (by putting him on probation) requires that there be counsel

· Right to counsel timeline:

· There is a right to counsel as early as a preliminary hearing (Coleman v Alabama)

· Different process in each state, but at any trial where judge determines whether or not there is probable cause to hold defendant for trial

· Having counsel at preliminary hearing can have a big effect on having effective defense at trial

· Right to counsel at all critical stages- not necessarily everything before trial, but everything that can impact effectiveness of counsel at trial

· Counsel starts when adversarial system starts, typically when there is some formal charge (indictment, arraignment, something that shows government taking a formal position that they are going to try to put you in jail?

· Has to be a confrontation between the defendant and a representative of the government

· Three elements: after formal charge (adversary process has kicked in), confrontation with defendant, and critical stage

· During trial is governed by Powell, Gideon, and Scott
· Must be effective, appointed counsel for capital and felony cases, sometimes misdemeanors (Scott rule)

· Counsel is essential to a fair trial and due process

· Where does right to counsel end?

· There is a right to counsel for first appeal (appeal of right), but not for discretionary appeals (to state supreme court) or applications for review from Supreme Court

· With first appeal, it is not a 6th Amendment right, but a due process and equal protection issue

· Outside of box of 6th Amendment rights, there are still other arguments for right to counsel

· Counsel is seen as so integral to a meaningful appeal, depriving anyone of counsel would violate due process

· Douglas- very broad, if you’re poor, you get a record of trial and counsel on appeal

· Counsel can be more important on appeal than at trial because appeal deals with more complicated legal issues, rather than arguing facts

· Even if you aren’t entitled to counsel at trial because you aren’t given jail time, you are entitled to counsel on appeal

· Also, right to refuse counsel and represent yourself

· Must be knowing, intelligent, voluntary waiver

· Trial judge’s only discretion to insist on counsel is if defendant is clearly incompetent

· What it means to have counsel

· Many decisions where attorney can advise, but can’t make decisions for their client: whether to plead guilty, whether to testify

· Defendant is also entitled to additional aides to put up a meaningful defense other than counsel (expert witnesses, psychiatric consultation)

· Has more to do with right to confront witnesses, equal protection

· II. The 4th Amendment: Search, Seizure, and Arrest

· Only applies to government officials, not private searches and seizures

· However, pretty much any relationship between private actor and government agency raises some 4th Amendment issues

· 4th Amendment and exclusionary rule fully incorporated on states by Mapp
· Major reason for exclusionary rule is to discourage police misconduct

· Underpinning purpose of 4th Amendment isn’t protection of your property being seized, but a protection of personal liberty and privacy

· What is a “search”?

· A search with a warrant and probable cause is reasonable; an unwarranted search is per se unreasonable, subject to 4 exceptions (none of which diminish the requirement for probable cause:

· 1. Exigency

· 2. Felony arrest in public

· 3. Search incident to arrest

· 4. Automobile exception

· Rule- Something is a search if defendant subjectively believed he was acting privately and that belief is objectively reasonable

· Lack of care waives someone’s right to privacy (phone booth door is left open so public can hear)

· Even though it would be reasonable to believe that a conversation is private, if the other person is an undercover cop, that can be used because they acted carelessly in trusting them

· Focuses on individual, not government’s actions

· When determining whether or not something is a search (kicking in 4th Amendment), always consider whether suspect had a reasonable expectation of privacy

· Much higher standard for anything invading the sanctity of someone’s house (therma-scan used to find grow lights)

· If something is commonly used, a person would not have a reasonable expectation of privacy

· No clear, compact rule for 4th Amendment decisions, but two things still rock hard:

· Text of 4th Amendment “papers, effects, etc.”

· Expectation of privacy test from Katz
· III. The Warrant Clause and Exceptions to the Warrant Requirement

· Conflict between individual liberty/freedom from governmental intrusion and government’s duty to investigate and arrest criminals

· 4th Amendment is way of saying citizens are protected from the government up to a point

· Two clauses in 4th Amendment: “Reasonableness clause” and “Warrant clause”

· Debate about which is controlling, whether search must just be reasonable or whether it must have a warrant

· Jackson says whole point of 4th Amendment is that the inferences of crime must be drawn by a detached magistrate and not police officers who are competing to make arrests

· Functions of having a warrant

· Neutral adjudication by magistrate solves problem of police officer having a conflict of interest due to his incentive to make arrests

· Even tough there is a second protection against improper searches in the after-the-fact trial, can’t undo the harm of violation of liberty

· Judicial review stops constitutional violations before they happen

· Having to apply for a warrant forces an officer to put facts together and write them down, providing a record for future review

· Warrant also protects police officer, shows homeowner that the officer has a legal right to be there

· Probable cause

· Part of warrant clause

· For search, must be probable that it will turn up evidence

· For arrest, evidence of a crime committed and being committed by this person

· Some jurisdictions say it has to be more likely than not, others say it has to be reasonable

· Standard for getting a valid warrant

· Must have enough facts to establish probable cause

· In an application for a warrant, a policeman’s opinion is given no weight

· Three sources of information: known informant, confidential reliable informant, and anonymous informant

· In judging credibility of information and whether it provides probable cause, Aguilar-Spinelli provides a two prong test: underlying circumstances and reliability of informant

· Would need to show how he knows the information and why he is reliable (maybe his tips have led to arrests in the past)

· Courts have been wary about relying on confidential reliable informants because they are usually criminals themselves and there is the possibility that cop just made him up

· Confidential reliable informants given the least credence of the 3 sources on info

· Although many states still use Aguilar test, Supreme Court has found for a totality of the circumstances test in Gates, which gives magistrate a much wider range of discretion

· Two prongs from Aguilar-Spinelli are still considered, just not determinative; especially important when only witness showing probable cause is a confidential reliable informant

· Evidence presented has to be the best available (original copies, etc.)

· Although an informant can be anonymous, their identity must be revealed if they are relied on to determine guilt or innocence (right to confront witnesses)

· Exceptions to the warrant clause

· None of these diminish the requirement for probable cause

· If an arrest is made without a warrant and without any of these exceptions, the evidence is suppressed but the case against the individual isn’t

· A Gerstein hearing is required after an arrest without a warrant to determine whether or not there was probable cause

· Because there is a continuing deprivation of liberty, police must get a warrant after-the-fact as soon as reasonably possible

· If it is a search issue, officer can only present evidence they had prior to the search

· If it is an unwarranted arrest, can use other evidence, but must show that there was probable cause prior to the arrest

· 1. Exigency

· An emergency where it is impractical or impossible to get a warrant

· Doesn’t just mean hot pursuit, could also be imminent destruction of evidence, need to prevent suspect’s escape, risk of danger to police or other people; must be justification for believing this, though

· A true exigency is always an exception to the warrant requirement; technically, police should be able to search anywhere until suspect is caught and then they would have to stop

· 2. Felony arrest in public

· If arrest is made in public, no warrant is needed, but it is still governed by the warrant clause- need probable cause that crime was committed and probable cause that this person committed the crime

· Rationale- police don’t know the location beforehand, person is moving, don’t want to go to court for warrant for something they aren’t sure of

· A lot of public arrests are chance encounters, police aren’t prepared for them so they couldn’t get a warrant ahead of time

· A warrant is always needed to arrest someone in their house (unless exigency), but an arrest warrant is only good for their house, doesn’t work if they are at the neighbor’s or something

· 3. Search incident to arrest

· Only means anything within reaching distance of suspect that they could use to harm cop or evidence that they could destroy (Chimel)

· Rationale: (1) Safety of police and (2) Destruction of evidence

· With arrest warrant, seizure of person is presumed justified, then arrest triggers immediate response by person being arrested, which creates exigent circumstances that only extend as far as criminal can reach

· Two things from Chimel
· Each intrusion of a person’s 4th Amendment rights have to be justified

· Any exception to 4th Amendment requirement needs some exigency and its underpinnings (safety of police and destruction of evidence)

· Police have a per se right to search someone after arrest, even if they don’t think they will find any evidence related to crime

· Belton expands this to include the entire passenger compartment of car if driver or passenger is arrested

· Thorton even says police can search car if person has gotten out of car before officer came into contact with them and there’s no possibility that they can get a weapon or destroy evidence

· Reined in by recent Gant case- to rely on search incident to arrest, (1) suspect must still have access to car; or (2) suspect was arrested for something where evidence is likely to be found in the car

· More in line with underpinnings of Chimel
· Police can pull over someone for any minor traffic violation, arrest them (even if they can only be fined, not jailed, for the offense), and search them and their car

· Court likes the bright line rule allowing arrest for any infraction

· Much easier to enforce than a bright line rule saying people can only be restrained for jailable offenses

· For a search of a car to be a legitimate search incident to arrest, there must be a legal arrest

· Inventory searches at booking

· Three main justifications: (1) protect prisoner’s property; (2) protect prisons from false claims about missing property; (3) keep foreign objects out of prison environment

· Automobile exception

· If a car is stopped for any lawful purpose, an officer can order passengers out of the car for his own safety

· Carroll creates auto exception to warrant requirement, as long as it presents other attributes of exigency

· Rationale- nature of a moving automobile makes it impossible to get a warrant because it is always moving; classic exigent circumstances argument

· Like making an arrest in public, as a rule, a car presents an exigent circumstance

· If officer has probable cause that someone has something illegal in their car, officer also has probable cause to arrest that person and then search their car

· There is a very limited power to search before arrest if officer is definitely in the process of arresting, but just hasn’t said “you’re under arrest” yet

· Under Chimel, could definitely search a car while the person is in it (compartment is within arms reach), but there is an exception saying that police can search car after suspect is out of it because it is so much safer for officer to get person out of the car before they search

· However, not always an auto exception; if police know where car is at all times and have plenty of opportunities to get a warrant, they need to get a warrant

· Must be fleeting circumstances

· A mobile home may fall under auto exception depending on the circumstances (on the street or on residential lot, on blocks, hooked up to utilities, etc.)

· If it is treated as a house, police need a warrant unless there is a true exigency; if it is treated as an auto, the fact that it is mobile is the exigency and they don’t need a warrant

· Government has four options to search a car without a warrant:

· 1. Search incident to arrest

· 2. Auto exception

· 3. Inventory search

· 4. Consent

· For trunk, can’t get in under search incident to arrest, but can get in under other 3

· Under auto exception, can only go as far as probable cause takes you; if you’re looking for a person, you can’t look in the glove box

· Can only do inventory search if car is legally in custody; must be done for the reasons that are used to justify inventory searches (protecting property, insuring against claims, etc.)

· Everything about an inventory search (whether they can open a briefcase, whether they can search at all) is only allowed as much as there is a defined policy

· Having a defined policy ensures that this isn’t just an excuse to make an improper search for something specific

· Policy is subject to review by courts to make sure that it is in line with underlying policies

· Consent can be limited by consenter to what areas they want to allow police to search

· Refusal to allow search, by itself, is never enough to establish probable cause, but if refusal is suspicious in some way, police may be able to say there is probable cause

· Containers in cars

· Acevedo- police may search an automobile and containers within it where they have probable cause to believe contraband or evidence is contained

· Stop and Frisk

· Not a warrant question, a question of reasonableness

· Stop is a mini-seizure; frisk is a mini-search

· Stop is allowed if there is a reasonable suspicion of crime committed or afoot; allows officer to engage in a very brief investigation

· Reasonable suspicion- some kind of objective reason to have suspicion, not just the subjective feeling of the officer

· Test is the same as probable cause- totality of the facts and circumstances based on underlying circumstances, but lower quantum than probable cause

· Very fact-specific, determined after-the-fact by judges

· Frisk is allowed only if officer believes they are armed and presently dangerous

· Brief investigation from stop can lead to belief that they are armed and presently dangerous

· Can only hold person for brief investigation, if nothing comes out of it quickly, you have to let them go

· If someone declines to talk and nothing is found in a frisk, officer has to let them go

· Stop and frisk are separate incidents that each need reasonable suspicion (criminal activity is afoot for stop, armed and presently dangerous for frisk)

· Consent search

· Requires neither warrant nor probable cause

· Allowed because any right is waivable

· Same requirements as waiving right to counsel: knowing, intelligent, and voluntary

· Knowing usually means you know you have the right not to waive it

· Courts have ignored the knowing and intelligent parts and say voluntariness in most important part of consent search

· Third party consent

· Ok even if police reasonably rely on someone else’s consent who has no authority to allow it (someone says they live in house and he really doesn’t, cops can search)

· Shows that it’s not really a waiver issue, but reasonableness issue; at least somewhere between the two

· Consent not so much a waiver, but right not to be searched is a right that you have to assert

· Highway Stops

· Drunk driving checkpoint ok, drug search checkpoint is not

· Must look for an existing condition in driver, reasonably connected to car, potentially dangerous; must be separate from normal criminal investigative motive

· Drug testing

· Not allowed if there are punitive motives

· IV. The Exclusion of Evidence Under the 4th Amendment

· Good-faith exception- evidence may be introduced during a criminal trial even though it was concededly obtained as a result of an unreasonable search and seizure if there is a warrant that cop objectively thought was valid, but was later found to be invalid

· Purpose of exclusionary rule is to prevent police misconduct, not judicial misconduct

· Officer must act in objective good faith

· If a warrant is so blatantly deficient that a reasonable officer of reasonable training would know that warrant was no good, can’t hide behind good faith exception

· Unless there is an obvious default or some showing of bad faith, there is a safe harbor for any search when there is a warrant

· Fruits of the poisonous tree doctrine

· Evidence that is derivative of a constitutional violation is not admissible

· Exception- if it is far enough removed from constitutional violation that its taint has been dissipated

· To rely on fruits of the poisonous tree doctrine, defendant must be able to prove that his interests were violated (standing)

· A passenger of a car can’t complain if there is an unconstitutional search of the car because their rights haven’t been violated

· If the stop is unconstitutional, passengers can complain because it stops them too; if a search grows out of an unconstitutional stop, then passengers can complain

· Two requirements:

· 1. Unconstitutional search violated their personal rights

· 2. Evidence is directly connected to that violation (not sufficiently attenuated/no intervening causes)

· Exceptions to the fruits of the poisonous tree doctrine:

· Attenuation (not but-for causation, taint has been removed)

· Independent source- information was also obtained previously or simultaneously from some completely different source than the illegal search

· Must show the government did not profit from the illegality

· Inevitable discovery- is predictive; even though we got it in an illegal way, legal processes were in motion (or would eventually be in motion) that would have gotten us there anyway

· Controversial because it could be argued for any illegal search

· V. Interrogation and Confessions

· A confession would come out at trial through the testimony of the officer who suspect confessed to, which would normally be hearsay, but there is an exception applied to anything suspect says that goes against their penal interests

· Prior to incorporation, courts looked at totality of the circumstances to see if confession violated due process rights

· Looked at whether defendant’s confession was voluntary- make out of free will or whether their will was overborne

· Still is used today in certain circumstances, especially when defendant isn’t aware they are under investigation and wouldn’t know they need a lawyer

· Two main concerns of deterring involuntary confessions: unreliability of those confessions and the goal of using civilized procedures

· 5th Amendment only protects against being a witness against oneself, not all self-incrimination (your blood is allowed because it is non-communicative, Schmerber)

· Miranda
· Exculpatory or incriminating statements that are the product of custodial interrogation can only be used in court if they are informed (1) they have the right to remain silent; (2) anything they say will be used against them; and (3) they have the right to counsel, which will be provided for them if they can’t afford it

· Continuous right- suspect is entitled to stop answering questions at any time and police must respect that, suspect can also ask for a lawyer at any time

· Most interrogations/confessions happen before formal charge and the onset of the adversarial process, meaning their 6th Amendment right to counsel hasn’t kicked in yet

· Right to counsel is seen more as an ancillary/protective right from 5th Amendment right not to incriminate oneself

· Only way to make meaningful the right to silence

· Holding of Miranda is that the government can’t use the products of custodial interrogations unless safeguards are used

· Doesn’t have to be read rights at first contact or when they are placed under arrest, just before interrogation

· If indigent defendant asks for a lawyer, the police don’t do anything about it, he has to wait in jail until he is before a judge and judge can appoint lawyer

· Reinforces idea that there really isn’t a right to counsel at this point in process yet

· Twin underpinnings of Miranda:

· Custodial interrogation setting is inherently coercive

· Trying to regulate police conduct/abuse of power

· Part of a reason for a reading of the rights is to re-establish some kind of psychological equilibrium between suspect and police in a situation where police have all the power

· Once officer reads rights, there is a knowing-intelligent-voluntary waiver standard

· Silence is not enough

· Presumption against waiver, government has the burden of showing that there was  a waiver

· Right to counsel warning does not come from 6th Amendment, it is derivative from 5th Amendment and a protection against self-incrimination

· Right to silence is inherent in personal autonomy; right to counsel only comes when government prosecutes you

· For Miranda to apply, must be custodial interrogation

· What is custody?

· Miranda only kicks in once the suspect is under arrest and in custody, doesn’t apply to routine questioning, not meant to throw out purely voluntary confessions

· If a suspect isn’t in custody and are free to leave, it is not a coercive environment in which they need protection

· Custody is determined by whether or not an objective, reasonable person in the position of the suspect believes they are in custody

· Even if police have already decided to arrest, it’s not a custodial interrogation for Miranda purposes unless reasonable person in the position of the suspect would think they were in custody

· What is an interrogation?

· If suspect requests an attorney, they have a right to be free from interrogation until his counsel is present

· Definition from Innis- a practice that police should know is reasonably likely to evoke an incriminating response; don’t have to actually ask direct questions for it to be “questioning”

· Interrogation must reflect a measure of compulsion above and beyond that inherent in custody itself

· In Perkins, suspect was in custody, but talked to an undercover officer who he thought was a fellow inmate; because it wasn’t a coercive environment, it wasn’t considered confession

· For custody, it is the suspect’s perception; for interrogation, it is the officer’s perception

· Exceptions to Miranda
· Public safety exception (Quarles)

· There must be some eminent and foreseeable future harm

· Questions that are asked can only be about the future harm, not the crime they just committed

· Has to be a certain degree of harm to justify exception, something that might result in physical harm or death

· A Miranda violation doesn’t trigger the fruits of the poisonous tree doctrine, but police can’t subvert Miranda by getting a suspect to confess, then giving them Miranda rights, then getting them to confess again

· Suspect’s waiver in this case isn’t really knowing, intelligent, or voluntary because it is based on the belief that police already have a usable confession

· Miranda and right to counsel

· Once someone exercises right to counsel in a Miranda setting (before 6th Amendment has kicked in), government cannot re-initiate dialogue until an attorney is provided, even if they want to ask about a different crime (Edwards)

· Right to silence is offense-specific; once suspect says they don’t want to talk, police have to cut off questioning about that crime; however, they can come back later and ask about a different crime (after he is read Miranda rights again)

· Rationale- suspect has seen that right to silence works and can refuse to talk again; however, if they assert right to counsel and don’t get an attorney, they think their rights are pointless and officer is still in control

· Saying you want right to counsel shows you don’t think you’re competent enough to handle situation

· Even after a suspect has asserted right to counsel, he can still re-initiate contact, but then has to be re-Mirandized and a valid waiver will have to be proven

· High burden of proof, presumption against waiver

· A purely volunteered statement with no interrogation (spontaneously talking to jailer) is also ok after asserting right to counsel

· Assertion of right to counsel has to be unambiguous before Edwards applies

· Not that government can question until suspect asserts his rights, rather, government can’t question until suspect waives his rights

· Massiah- if 6th Amendment has kicked in and suspect has counsel, the government cannot elicit incriminating statements without his counsel present 

· Poisonous tree does apply to 6th Amendment violations

· 6th Amendment is violated when police deliberately elicit information, a little different from test in Innis (whether officer would know that it would lead to incriminating statement

· No public safety exception to 6th Amendment

· Jail plants in a 6th Amendment setting:

· Ok to be a passive listener, not ok to illicit statements

· Even might be ok to have passive listening posts recording inmates conversations, except in otherwise privileged situations (prisoner talking to lawyer or priest)

· 6th Amendment is offense-specific, 5th Amendment is not

· Different issues at stake- 5th is about protecting against inherently coercive atmosphere of custodial setting, 6th is about have counsel to assist suspect in dealing with a charge

· Burden for a waiver of 6th is at least as strong as for waiver of 5th 

· As opposed to 5th Amendment right where suspect has to assert right to counsel, in a 6th Amendment-arraignment context, having counsel is presumed, have to assert a valid waiver not to have one

· What is the “same offense” in terms of 6th Amendment being offense-specific?

· Blockburger test- the elements of one offense are necessarily included in the elements of the other offense- double jeopardy standard

· One crime has to contain all of the elements of the other crime (1, 2, 3 in one, 1, 2, 3, 4 in the other); but if they have one element different, they are different crimes (1, 2, 3, 4 in one, 1, 2, 3, 5 in the other)

· A lot of states have rejected this and use a “same transaction” test

· 4 different lines that might occur in interrogation

· 1. Miranda rubric under 5th Amendment

· 2. 6th Amendment right to counsel where it applies

· 3. Reliability, voluntariness of confession

· 4. Government’s behavior is so coercive/outrageous it violates due process on its own standard

· 6th Amendment right to counsel is very formalistic- after the 6th Amendment has been kicked in (charges filed) any confession without counsel must have valid waiver, which has a high standard

· Can’t be a valid waiver after suspect has requested attorney, but before he has met him

· VI. Eyewitness Identification

· Wade- counsel must be present at a pre-trial line-up so that they can observe and report any problems with the procedure in court; also, to try to prevent problems and suggest ways to make process more reliable

· Police don’t have to comply, but probably will because it will insure that ID is admissible

· If lawyer makes suggestions it’s more likely ID will be admitted, which could be bad for defense counsel, but if he doesn’t make suggestions, argument could be made that he waived any objection to line-up

· Because suspect is in line-up and witness is behind two-way mirror, suspect can’t report any improper police conduct, so necessary for counsel to be in that room with witness

· A line-up is a critical stage so the 6th Amendment right to counsel applies; it is a critical stage because, once witness IDs someone at what might be a suggestive line-up, it is really hard to undo it and make them rethink their ID

· If pre-trial ID had happened before suspect was charged and before 6th Amendment kicked in, if prosecutor only relied on in court ID, defense should still bring up suggestive pre-trial ID because it casts doubt on in court ID

· Result of pre-trial lineup taken in violation of 6th Amendment is the ID is per se excluded from the government’s case

· Tainted pre-trial lineup ID is per se excluded and court ID is presumptively excluded unless prosecutor can prove by clear and convincing evidence that court ID does not stem from pre-trial ID, but from an independent source

· Prosecutor would have to establish a really good chance for witness to see suspect at crime or if they knew them from somewhere else

· If defense keeps pre-trial ID out, but loses on in-court ID, will usually bring in pre-trial ID to try to show some biases and question in-court ID

· Not a Miranda-like protection, only applies when 6th Amendment has kicked in

· Ash​- it is ok to show a witness a series of picture to ID the suspect without counsel present
· Not a 6th Amendment setting because it’s not a critical stage and, because suspect isn’t there, it’s not a confrontation

· Not a critical stage because there’s a low possibility of undue police influence on the witness, much easier for witness to notice any improprieties and mention them during cross-examination at trial

· Counsel will be able to look at what photos were used and can more easily challenge things at trial, even though he wasn’t there 

· This probably isn’t a strong argument because there are lots of other factors and there would be no difference between this and taking a picture of line-up; more important that defendant isn’t there

· There are lots of critical stages after indictment where defendant’s counsel (or defendant) isn’t allowed: prosecutor’s office, interviews with witnesses

· If 6th Amendment doesn’t apply, can always argue that pre-trial ID violates due process because it was so prejudicial that it prevent the defendant from getting a fair trial

· Due process standard is the reliability of the ID

· Court takes totality of the circumstances approach in looking at different factors to determine whether or not ID is reliable

· To not allow ID, have to prove there is a “very substantial likelihood of irreparable misidentification”- very high standard

· Presumption in due process territory that it will be admissible

· If defense is able to meet the very high standard and show a due process violation, all ID evidence is out, no second chance for prosecution to get in-court ID in like there is under Wade
