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· I. Administrative Issues

· Why does federal government want to regulate environment?

· Want a uniform standard so that the states don’t race to the bottom, don’t want unfair competition, etc.

· A. Constitutional Sources of Power

· Commerce Clause (most important)- Darby/Wickard- Congress can regulate (1) channels, (2) instrumentalities, and (3) activities that have a substantial effect on interstate commerce

· Property Clause- federal government can make any laws regulating federal lands

· Spending Clause- federal government can attach conditions to federal funds that are allocated to states (Dole conditions- general welfare, unambiguous, related to funds, constitutional, not unduly coercive)

· Treaty Clause/Necessary and Proper Clause- Congress can make any law necessary to effectuate a treaty

· Hodel cases- Supreme Court affirmed the constitutionality of environmental regulations because Congress had made rational findings that the activities affected interstate commerce

· Also, level playing field argument- don’t want to punish states that would enact stricter environmental laws by enabling businesses to go elsewhere

· Aggregation principle plays a big role

· Takings Clause issues- see below

· B. Standing

· Three-part test from Lujan: injury, causation, redressability

· Aesthetic injury is ok, but it must be imminent

· If there is a procedural violation, all you need is an injury

· Mass. v EPA- incremental injury and incremental redressibility are enough

· C. Deference

· Chevron two-step: (1) is statute ambiguous?; (2) is the agency interpretation reasonable?

· Skidmore- the agency as interpreted a statute, but hasn’t done it with the force of law; agency’s view has some weight, but court still needs to be persuaded that it is the correct interpretation

· Seminole Rock/Auer- agency interprets its own regulation; court will follow agency’s interpretation as long as it’s not clearly erroneous 
· II. Clean Water Act

· Command-and-control statute, forward-looking

· Key provision is NPDES program

· A. Jurisdiction

· Trigger is § 301- if it doesn’t apply, an activity is unregulated as a matter of federal law; if it does apply (if there is a discharge of a pollutant) EPA must regulate it

· Three elements to a “discharge of a pollutant”: (1) addition of a pollutant (2) to navigable waters (3) from a point source

· § 301 prohibits discharges of pollutants, but § 402 creates an exception- permits

· 1. “Addition of a pollutant”

· Two parts: addition (not defined in CWA) and pollutant (defined broadly, usually not an issue)

· Moving water within a waterway is not an addition (except in wetlands context)

· With two different water bodies, Catskill says that this is an addition

· However, recent EPA rule says that if water is transferred for water management purposes, that’s not an addition, even if it contains pollutants

· 2. “To navigable waters”

· CWA says this means “waters of the U.S.,” but that’s not very helpful

· EPA has defined it as: all waters that are, were, or could be used in interstate commerce; all interstate waters; all other intrastate waters, if their degradation could affect interstate commerce; tributaries; and all wetlands adjacent to any of the above

· This list is exhaustive; must fit within one of these or it’s not covered

· EPA usually reads this requirement broadly so as not to allow industries to go through a loophole and discharge pollutants 10 feet away from river

· Bosma says that this includes hydrologically-connected groundwater, but this isn’t settled law

· However, this doesn’t really fall under EPA’s rule; could argue that the groundwater itself is a point source

· All courts agree that all groundwater that is not connected to a navigable water is not covered

· 3. “From a point source”

· Any discernable, confined, and discrete conveyance

· Congress knew that this requirement would leave out a lot of pollution (i.e. runoff), but decided to leave non-point source pollution to the states

· Usually, not much doubt about whether something is a point source (pipes, backhoes, etc.)

· There has to be some level of discreteness all the way to the water (can’t be absorbed into ground, but if it does roll along ground into river, it has a point source)

· Generally has been broadly interpreted

· However, Plaza Health- human isn’t a point source

· B. Cooperative Federalism

· Grows out of pre-1970s tradition of environmental regulations being under the control of individual states

· [This model applies to CWA, RCRA, CAA, etc.

· States can, if they so desire, become the primary implementers of the NPDES program

· To do so, they have to develop programs that are at least as stringent as the EPA’s with respect to the standards which dischargers must meet

· If the state doesn’t implement the scheme, EPA takes over

· If a state want to have its own separate program, it can, but it would be in addition to EPA authority

· EPA still promulgates the regulations, but states take on the day-to-day duties

· State permits must show compliance with EPA regulations- certain technology-based standards (uniform federal standards), ensure adequate reporting by dischargers, can’t be for a period longer than 5 years, notice and comment, enforcement mechanisms, etc.

· State standards only have to be uniform with the federal substantive standards, not public participation, enforcement powers, etc.

· EPA retains oversight over all state programs, retains enforcement authority

· Once a state is approved, the state takes the day-to-day lead of issuing permits and enforcement, subject to EPA oversight

· Permit shield- once a discharger is given a permit, that protects them from any lawsuits so it is important for the state to get the permit right (EPA can always veto a permit)

· C. Technology-Based Standards

· Advantages of technology-based approach:

· Uniform national standards- levels the playing field

· Easier to implement- everyone in the industry is required to do the same thing

· Easier for the public and dischargers to know what is required of an industry (as opposed to previous water quality-based approach, which worked from the problem backwards)

· Idea of relative rights- because we still don’t fully understand the effects of pollution, burden should be on industry to do the best they can to reduce pollutants, irrespective of the actual harm

· Criticisms of technology-based approach:

· If it is based on best available technology (BAT), sometimes you regulate too much, other times not enough

· Water quality-based approach at least lets you know when you’re getting results

· In CWA, tech-based standards are backed up with water quality standards to address problem of regulating too little

· Doesn’t get reductions in the most efficient way

· Cost can be unequal between industries

· Requires EPA to have in-depth knowledge of too many industries

· Congress decided to base CWA on tech-based standards

· Started out with best practical technology (BPT) by 1977, then best available technology (BAT) by 1989

· BPT- average of the best

· BAT- best of the best

· Only applies to existing dischargers, there are higher standards for new dischargers

· EPA sets tech-based standards nationally, doesn’t look at local water-quality impacts (Weyerhaeuser)

· Does not require cost-benefit analysis; EPA should only decline to impose a degree of control where costs are “wholly disproportionate” to benefits

· In setting BAT (which it all is now), EPA just has to show that cost is economically achievable for industry as a whole (ok if some companies go out of business, but it can’t wipe out an entire industrial sector)

· If a national standard hasn’t been set yet, the state is to use their “best professional judgment” in granting a permit (which can be vetoed by EPA)

· Two major exceptions:

· 301(c) variance

· More of an extension of a deadline than an exception

· If you have already complied with BPT and the leap from BPT to BAT would financially jeopardize your existence, you can apply for an extension to meet BAT

· Not available if you have regulated toxics in your discharge- have to go to BAT

· Must show progress, using best technology that you’re capable of attaining (higher than BPT, lower than BAT)

· Re-analyzed every time permit is reissued (every 5 years)

· Fundamentally different factors (FDF) variance

· If, due to difference with the model plant that EPA imagines (i.e. engineering, land constraints), it would cost a lot more than the average cost in the industry to comply, the EPA will set a facility tech-standard for that facility

· Not a giveaway- still have to spend an average amount to comply, but plan will be specific to their facility

· New sources

· Required to implement best available demonstrated technology (BADT)

· More can be required of new sources because they are starting from scratch

· No variances/exceptions are available because there can’t be any pre-existing constraints or affordability issues

· Often, but not always, more stringent than BAT

· D. Water Quality Standards (WQS)

· States set WQS, subject to EPA oversight

· 1. “Traditional” WQS

· a. Designated uses

· b. Criteria to protect those uses

· Vast majority of WQS are traditional WQS

· Two step process: (1) state sets the uses that the state wants to support on the waterway (very general- fishable, swimmable, drinkable); then (2) states set the criteria to protect these uses

· EPA oversight at both steps

· States are in the lead- not every water has to be subject to the highest level of protection (drinkable)

· If a state doesn’t want to have the waterway be of the highest quality, it has to go through analysis to show that a higher level can’t be achieved without significant economic hardship

· Unlike CAA, where federal air standards are set (because there is only one source of air)

· A state can’t relax their WQS once it has been set or eliminate a designated use

· EPA has suggested criteria for protecting specific uses, but it is up to the state to choose their own criteria

· EPA has a lot of discretion in determining if a state’s criteria is acceptable

· In the 1960s, states went through every body of water and determined the uses and WQS

· 2. Antidegradation

· a. Tier 1- maintain level of water quality sufficient to support “existing uses”

· b. Tier 2- if cleaner than necessary to support existing uses, it shall be maintained at the current level unless the state finds (after a public process) that some degradation is necessary to accommodate an important social or economic purpose

· However, this can’t go past Tier 1, can’t degrade it enough to eliminate any existing uses

· c. Tier 3- “outstanding natural resource water”- no degradation is allowed, no matter what

· States have to have antidegradation standards, if they don’t, EPA will enforce a federal one

· Difference with traditional WQS is the difference between “designated uses” and “existing uses”

· States can’t do anything that would harm an existing use

· Triennial review- states have to review WQS every 3 years

· States set the standards even if they aren’t authorized under NPDES

· How are WQS implemented?

· Standards in permits have to be more stringent than necessary to meet WQS

· Permit issuers need to determine whether discharge will cause or contribute to a violation of WQS

· New sources cannot be issued a permit if it would cause or contribute to a violation of WQS

· Because this is hard to determine, states often included narrative prohibitions in permit- “don’t violate WQS”, which are enforceable even though vague

· Arkansas v Oklahoma- CWA doesn’t prohibit issuing permits to new sources if they are discharging into a water that is already in violation of WQS (where violation is related to the newly-proposed discharge)
· Also, degradation is only degradation if it is measurable (must have more than a de minimus effect)
· Total Maximum Daily Loads (TMDLs)
· Has significant impact in point source and non-point source contexts
· TMDL- how much of a pollutant a waterbody can absorb in one day
· Must take into account point source and non-point source discharges
· Every discharger gets a share that adds up to the TMDL
· EPA develops the TMDLs, but can’t do anything to enforce the details of any loads from non-point sources
· TMDLs are used when tech-based standards fail to work in limiting effluents- focuses on quality of water, not where the pollution comes from
· The TMDL can be filled with non-point source pollution and leave no shares for any dischargers
· Section 401 certifications- applies to projects having discharges that require federal permits or licenses
· States must issue a certification before a federal license or permit can be issued (even if the state isn’t authorized)
· Threshold question: what is a discharge?
· “Includes” discharge of a pollutant, but courts have said that this doesn’t include non-point source pollution
· If there is a discharge, the state may consider any effects on the water of the permitted activity, not just the effects of the discharge

· Can be used to implement narrative standards

· State can consider all of the designated uses and all of the existing uses

· III. Clean Air Act

· Three basic programs: NAAQS (or Air Quality or SIP) Program; NSPS Program; and NESHAPS (or Air Toxics) Program

· NAAQS includes Nonattainment New Source Review (NNSR) and the Prevention of Significant Deterioration (PSD) Programs

· The programs overlap; whenever a pollutant or category of sources is subject to more than one program, all relevant requirements must be met and the most stringent requirement for each pollutant applies

· NAAQS

· Geared primarily at achieving or maintaining the NAAQS, which are measures of community (or airshed) performance, not individual performance

· EPA sets national standards that apply as a federal floor (in reality, also a ceiling because states never go beyond them)

· Different from CWA, which allows states to set standards

· However, a lot of deference is given to states in how they want to implement programs in order to achieve the national standards

· Currently, there are only 6 criteria pollutants (carbon dioxide, other greenhouse gases may be added after Mass. v. EPA)

· Air Quality Standards

· Two types of standards for each criteria pollutant: (1) primary standards designed to protect human health, with an adequate margin of safety; (2) secondary standards designed to protect the public welfare

· However, it has been hard enough to achieve primary standards, so secondary standards never come up

· Standards are all set by EPA, not states

· Big question is what does “requisite to protect the public health mean”? Are costs considered?

· American Trucking- EPA can’t take costs into account; only goal of CAA is to protect the public health

· “Public health” includes particularly sensitive people, but not everyone

· EPA has said that there is no safe level for some criteria pollutants (like lead and ozone)

· EPA has an unbelievable amount of power to determine what standards it wants to set; in reality, they probably do consider costs, but would never say so publicly

· The country is broken down into Air Quality Control Regions (ACQRs), which are designated on a pollutant-by-pollutant basis as being in attainment or nonattainment

· SIPs (state implementation plans)

· The major implementation device for NAAQS, the place where the overall plan for attaining or maintaining compliance with NAAQS is located

· Picks up sources that are not covered by NNSR or PSD programs

· Pre-1970 stationary sources

· Any state controls on mobile sources

· Any new sources that are not covered by NSPS, NESHAPS, NNSR, or PSD

· SIP contains the following:

· All enforceable emission limits and schedules and timetables for compliance

· Contingency plans for nonattainment areas if the initial strategies don’t work

· Enforcement strategy

· SIPs are federally enforceable, must be approved by EPA

· SIPs aren’t static, states can constantly tweak their plans, but they have to submit changes to EPA and they can’t become effective until EPA approves them

· However, EPA can’t say that they don’t like the choice a state made in their SIP, can only judge whether it will work or not

· Attainment issues with SIPs

· If a SIP isn’t sufficient to fix a problem, EPA can institute a Federal Implementation Program (FIP), but this is usually only used as a threat

· Current law says that NAAQS are to be obtained as soon as possible, but no later than 5 years after an area has been designated as being in nonattainment (more liberal dates are provided for extreme problem areas)

· Basic approach to achieving attainment

· Reasonably available control technology (RACT) for all existing facilities

· In the interim, “reasonable further progress” must be made through, among other things, new source review for all major new sources and major modifications

· Sanctions for missing attainment deadlines

· Initial hammer for EPA is requiring a state to revise its SIP or to threaten to write a FIP

· Second hammer is sanctions

· EPA can prohibit the DOT from providing highway funds for any area that is in nonattainment

· Also, if sanctions are triggered, any new source must offset its emissions by a 2 to 1 margin

· If problem isn’t fixed after 18 months, EPA must impose one of these sanctions; if problem still isn’t fixed 6 months later, have to impose both sanctions

· Sanctions come into play if a state is not fully implementing its SIP

· Also, if a SIP is found to be incomplete or is disapproved by the EPA, the EPA must write a FIP after 2 years

· Interstate Transport

· States aren’t isolated entities from an attainment perspective, downwind air pollution issues from other states can severely affect a state’s hope of attainment

· CAA has always had provisions to address this problem

· States have to prohibit emissions within the state if they would contribute significantly to nonattainment or if they would interfere with other states’ maintenance of the NAAQS

· Downwind states also have the ability to petition EPA to directly regulate upwind sources of pollution (not the upwind state, but the upwind facility)

· Appalachian Power- EPA says that cost-effectiveness can be taken into account in reducing pollution that significantly contributes to another state’s nonattainment

· New Source Review in nonattainment areas (NNSR)

· Only applies to new or modified major stationary sources

· “Major”- whether the new source or modification will emit or have the potential to emit more than 100 tons per year of a pollutant for which the airshed is in nonattainment

· What is a “modification”? (same analysis for PSD, LAER, BACT, NSPS)

· “Any physical change which increases the amount of any air pollutant emitted”

· Routine maintenance, repair, and replacement is not covered

· EPA determines this on a case-by-case basis

· Bubbling- a source can avoid NSR if it keeps its net increase after a modification below 100 tons per year

· Netting- source reduces enough to get below threshold

· Increase is measured in terms of actual to projected actual, with the facility being allowed to choose any 2-year period within the last 10 years to determine the current actual emissions

· 5 Requirements of NNSR

· 1. Offset requirements- have to pay someone else in the area to reduce emissions to make room for your new load (usually, more than one-to-one, state sets the ratio in its SIP)

· Offset has to be of the same pollutant

· 2. LAER (lowest achievable emissions rate)- the toughest standard under the CAA; set on a case-by-case basis

· Either the most stringent requirement in a SIP or the most stringent level that someone has actually achieved, whichever is more stringent

· Standard is constantly changing, based on whatever the most stringent level someone has achieved on the date the permit is issued

· 3. Owner or operator must demonstrate that all of their facilities in that state are in compliance with CAA (disqualifies bad actors)

· 4. Administrator must determine that the SIP is being adequately implemented (puts pressure on the state, rather than the discharger)

· 5. Public interest review- permit issuer must determine that the benefits of the proposed source significantly outweigh the environmental and social costs

· Usually, not much of an issue- creates jobs, offsets

· New Source Review in attainment areas (PSD- Prevention of Significant Deteriortion)

· Created so that all companies wouldn’t move to attainment areas and avoid NNSR

· Also triggered when there is a new source or modification that will result in an increase of 100 tons per year of a pollutant

· Same 10-year lookback period and bubbling allowed in determining whether it’s a new source

· Similar, but not identical requirements, to NNSR

· BACT- best achievable control technology; set on a case-by-case basis, usually not as stringent as LAER; cost is taken into account

· Top-down policy- there is a presumption that BACT equals LAER and states must justify any BACT that is a lower standard than what LAER would be

· Emissions increase must fit within increment

· Not a true offset standard, but kind of like it

· Each state has an increment that it can allocate to new sources, but it is not so much that it will lead to significant deterioration or nonattainment

· This makes states think twice about who it wants to dole out its limited increments to

· Baseline for increment is re-established whenever a new source applies for a permit; it is up to the applicant to figure it out

· Once an increment is all doled out, a state may not be in nonattainment, so NNSR isn’t triggered; the applicant would still have to get offsets, but only 1-to-1

· It’s possible that a facility could be required to use LAER for one pollutant and BACT for another pollutant

· NSPS (New Source Performance Standards)

· Independent of NAAQS, applies irrespective of whether an airshed is in attainment

· Technology-based standards for new or modified sources, only applies if EPA has set an NSPS standard for the particular industry (no best professional judgment, like with CWA)

· A standard that EPA sets is given considerable deference, only has to show that it consdered costs and determined that the industry can afford it

· Bubbling is not allowed in NSPS context, but routine maintenance, replacement, and repair is still excluded

· Standards are set nationally by EPA, tend to be more lenient than both LAER and BACT

· National Emissions Standards for Hazardous Air Pollutants (NESHAP)

· In 1990, Congress listed 189 hazardous air pollutants (HAPs) that needed to be regulated 

· Focuses more on local populations than NAAQS; question is how bad the pollution is for the most exposed individual (including workers at the facility)

· List of 189 pollutants can expand or contract (low standard to add to it, but it has actually contracted by 3)

· Two step process for regulating the listed substance:

· 1. Identify the sources by category- major sources or area sources

· Major sources- any stationary source or group of stationary sources that emit or have the potential to emit more than 10 tons of any HAP or 25 tons in the aggregate per year

· Includes all emissions from the plant, including fugitive emissions

· Potential to emit can be limited by controls that are only enforceable as a matter of state or local law

· Area sources- everything else, including small businesses and peoples’ garages; unlike major sources, it is up to EPA’s discretion whether to regulate these

· 2. Establish the maximum achievable control technology (MACT)

· For new sources- must be at least as strict as the reduction achieved by the best controlled similar source

· For existing sources- at least as strict as the average emissions limitation achieved by the best performing 12% of existing sources

· EPA re-evaluates the standard every 8 years

· Title V- one permit that covers all of the controls listed above for each source

· Creates a permit shield that protects the source

· IV. Resource Conservation and Recovery Act (RCRA)

· Addresses loophole in CWA and CAA that created an incentive for companies to dump stuff in the ground

· First command-and-control regulation of solid waste

· A. Jurisdiction

· Two questions: (1) is the material “solid waste”? (2) if so, is it a “hazardous waste”?

· Hazardous waste is a subset of solid waste; if something isn’t a solid waste, no matter how hazardous it is, it isn’t regulated by RCRA

· Solid waste

· Doesn’t mean solid- definition includes liquid and gaseous wastes; also includes “other discarded material”

· Usually, question is just whether it is a “waste”

· Focuses on secondary materials- those that have been through their primary use

· Cradle-to-the-grave program- regulates the material as soon as it is considered “discarded” until it is finally disposed of

· If something is treated or stored prior to being discarded, EPA treats it as if it has been discarded and can regulate it

· In the recycling context, EPA still asserts JD over materials when they are recycled in one of 4 ways that EPA considers problematic:

· 1. Recycling involving land disposal (can’t use it to kill weeds or something)

· 2. Recycling involving burning for energy recovery

· 3. Recycling involving reclaiming the material 

· OK if it is done with a closed loop

· 4. Recycling involving speculative accumulation (materials could sit around for a long time, which is dangerous, so EPA wants to regulate it)

· On Jan. 1, a company has to plan to recycle 75% of it within the year or it is considered disposed of

· AMC I- Materials that are immediately being reused as part of a manufacturing process are not covered by RCRA

· AMC II- Materials must be immediately reused, not stored for potential reuse

· Battery Recyclers- Actually, immediately just means that it is the next step in the process, doesn’t mean it has to be in the same day

· New rule allows much more recycling without triggering RCRA; the main concern is with sham recycling

· Hazardous waste

· EPA’s regulations, a solid waste is hazardous if: (1) it is listed in the regulations as a hazardous waste; (2) it exhibits one of four characteristics that qualify it as a hazardous waste; or (3) it is a mixture of a listed hazardous waste and any other solid waste

· Listed wastes- can be listed either according to the raw product that is being discarded or the process by which the waste is generated

· Characteristic wastes- hazardous if it exhibits any of the following characteristics: ignitability, reactivity, corrosivity, or toxicity

· Toxicity is by far the most important, takes in more waste than any other listed or unlisted

· EPA uses the Toxicity Characteristic Leachate Procedure (TCLP) to determine toxicity- if the material were put in a landfill and it would leach out at levels 100 times over the drinking water standards, it is toxic

· Mixture rule- a mixture of a listed waste and any other waste qualifies as a hazardous waste; a mixture of a characteristic waste and another waste is only hazardous if the final product still exhibits the characteristics that rendered it hazardous

· “Derived from” rule- wastes generated from the treatment, storage, or disposal of listed wastes are also treated as hazardous wastes

· “Contained in” policy- any soil, groundwater, or debris that becomes contaminated through contact with a listed waste is a hazardous waste

· If it is a waste and it is hazardous, Subtitle C kicks in

· B. Substantive Requirements

· EPA almost never goes to court to enforce RCRA, almost all done through administrative enforcement

· Regulatory program deals with the generation, transportation, treatment, storage, and disposal of hazardous waste

· The regulations that apply to generators require them to characterize their wastes, to handle them properly while in their possession, and to play their part in a manifest system that is designed to ensure that the wastes will be tracked from the cradle to the grave

· Three types of generators:

· Conditionally exempt generators- less than 100 kg/month of a hazardous waste; only have to comply with waste determination requirements

· Small quantity generators- between 100 and 1000 kg/month- subject to watered-down version of regulations

· Fully regulated generators- more than 1000 kg/month; measured in the aggregate of all hazardous wastes and across the entire facility (what we focused on)

· A generator is any person whose act causes a hazardous waste to become subject to regulation (i.e. it includes those who move wastes around during cleanup activities)

· There are no permits under RCRA, generators are regulated directly through the regulations

· The generator has the obligation to figure out whether something is a hazardous waste and, if so, what kind of hazardous waste it is

· Generators can store waste for up to 90 days without being considered a storage facility (and thus subjected to the much more extensive regulations that apply to TSDs)

· However, they are still required to meet a number of the TSD regulatory requirements controlling the actual storage activities (store safely, label, etc.)

· Generators must keep a manifest when it disposes of something- describe the waste, where it’s going, get a copy back when its disposed of

· If it doesn’t get a copy back within 6 months, it must notify EPA

· The heart of the RCRA regulatory program is in the TSD area (regulations for treatment, storage, and disposal facilities)

· These facilities must get a permit, have extensive operational requirements including groundwater monitoring, closure and post-closure plans, and financial responsibilities

· Two types of permits: interim status (for facilities that were around when RCRA was written, requirements are substantially the same) and fully-permitted status (facility that applied for a permit after RCRA)

· The 3 most significant requirements apply to both treatment facilities and facilities that store waste

· 1. Groundwater monitoring

· Two-tiered, but second tier only kicks in if there is a problem

· First tier- detection monitoring through four wells (one up-gradient, three down-gradient)

· Facilities takes samples from wells 4 times a year, compare down-gradient water to up-gradient water and measure for any releases; as long as the level aren’t higher in the down-gradient water, the facility is in the clear (not responsible for general contamination)

· If monitoring show that there has been a release, the second tier kicks in- facility has to determine the rate, extent, and degree of contamination; also, report to EPA and come up with a plan

· This requires a series of wells to determine how far the contaminant has migrated

· Have to keep putting in wells until one comes up clean and you can determine the full extent of the contamination (very expensive process)

· 2. Closure and post-closure

· Doesn’t mean the facility goes out of business, just that it will cease to operate as a TSD

· Two options: 

· Clean closure- ship all of the hazardous waste somewhere else, make it as though the facility was never there

· Dirty closure- leaves waste in place; need to keep insurance for 30 years, keep monitoring groundwater for 30 years

· 3. Financial responsibility

· In post-closure plan, have to estimate how much it is going to cost, set aside the money up front in a bankruptcy-proof bond

· Also, need to keep two kinds of insurance: sudden (for fires, etc.) and non-sudden (i.e. a slow groundwater release) for the risk of harm they might cause to others

· V. Enforcement

· A. Investigations

· EPA becomes aware of most violations through the monitoring and reporting requirements of many of the programs; dischargers have to point out any violations

· EPA has a lot of access and information-gathering authority

· EPA has a right of entry to any place where effluent materials are located, records are kept, etc.

· Short of subpoena authority, EPA has the full range of tools, neither the 4th or 5th Amendment are really an obstacle

· Vast majority of regulated entities consent; if they assert 4th Amendment right, EPA can get a warrant within the day and will look extra hard for violations

· After EPA becomes aware of a violation:

· First question is whether to take any action at all; they may just tell the facility to fix it or ship the problem to the state; courts have said EPA enforcement is discretionary, not required to do anything

· Three basic enforcement options:

· 1. Go to court to seek injunctive relief or penalties in a civil action

· 2. Proceed administratively- give them an administrative order (like an injunction) or impose administrative penalties

· 3. Proceed criminally- only really done if there is a knowing violation

· B. Civil Actions

· Injunctive relief

· TVA v Hill- courts have no authority to determine whether or not to enforce a statute if Congress has made it clear that an injunction is required

· Romero-Barcelo- courts don’t need to order compliance in all cases

· The limits of the court’s discretion in whether or not to grant an injunction or force compliance is unclear

· Penalties

· CWA allows for fines of up to $37,500/day; in determining the amount, the court should take into account the seriousness of the violation, the economic benefit (to the company) resulting from the violation, any history of such violations, any good faith effort to comply, and such other matters as justice may require

· Circuits are split about whether a penalty has to be imposed for every violation

· Some courts start with maximum amount and then take into account mitigating factors; others start from the bottom and then takes into account aggravating factors

· Economic benefit to violator considers both costs delayed and costs avoided

· District court judge has a lot of discretion in weighing the factors and coming up with a penalty

· C. Unilateral Orders

· D. Administrative Penalties

· Compliance orders (like injunctions)- agency gets to say what compliance is and set their own timeline

· Pre-enforcement review is available under RCRA and CAA, but not CWA

· When pre-enforcement review is not allowed, if someone disagrees with it, their only options are to comply and be unable to challenge it or ignore it and subject themselves to sanctions

· However, under ex parte Young, if there is a good faith reason for violating it (like you think it is invalid), you can’t be subjected to further sanctions

· Penalties

· Penalty= economic benefit (costs avoided and costs delayed) + gravity based portion (adjustment factors)

· Basically, take away any gains the violator has made from their violation and then give them an additional slap on the wrist

· Lower maximum penalties than if they go to court

· If EPA goes to court, it can use penalty process to negotiate settlement

· EPA uses a matrix to try to make penalties fair and consistent across the board; courts not bound by it, but often look to it for guidance

· EPA usually insists on penalties for every day that there is a violation, at least for 180 days

· Factors that influence gravity based portion (some adjust penalty upwards, some downwards):

· Good faith efforts to comply

· Degree of willfulness/negligence

· History of noncompliance

· Ability to pay

· Environmental projects to be undertaken by violator (has to have some nexus to violation)

· Other unique factors

· Can only adjust penalty by 25% at most, except in extreme circumstances

· Two wild-card factors:

· Risk of litigation (maybe EPA has some incentive to settle)

· Won’t seek a penalty that will put someone out of business, except in extraordinary circumstances

· If a company self-polices (audits for violations), EPA will forego the gravity-based portion of the penalty unless there was serious environmental harm or a bad criminal violation

· Same penalty policies apply to all of the statutes that EPA administers

· E. Criminal Enforcement

· Range in order of seriousness: negligent violations, knowing violations, knowing endangerments, material misrepresentations 

· Statutes require “knowing” behavior- does this mean they know they’re discharging or they know it’s illegal?

· Usually, with regulatory crimes, awareness of illegality is required, but Weitzenhoff says that the public welfare doctrine applies to environmental statutes because the regulatory crimes threaten the public welfare

· Because they are dealing with dangerous materials, they should know that they are subject to regulation and should make themselves aware of what the law is

· F. Overfiling

· EPA explicitly retains enforcement power in authorized states, the question is whether EPA can bring an enforcement action if the state has already done so

· Once case has said that overfilling is not allowed, but other courts have said otherwise

· EPA still believes that it has the ability to overfile, but rarely does so; reserves it for cases where state has dramatically under-enforced

· G. Citizen Suits

· In general, most of the rules are the same as the ones that apply to EPA when EPA goes to court (must be able to prove violation, same remedies are available); however, there are 4 differences:

· 1. Citizens have to provide notice 60 days before bringing enforcement action

· Notice is a jurisdictional requirement- can be raised at any point in the proceeding and case can be thrown out if it’s not right

· Notice must be to EPA, the state, and the alleged violator

· 2. Citizens have to deal with standing

· Laidlaw is most significant case- test for an injury is an injury to the plaintiff, not to the environment; curtailed use is a sufficient injury as long as there is a reasonable concern (concern is reasonable if there has been a permit violation)

· Aesthetic injury is enough for standing

· Civil penalties promote deterrence, which is sufficient to fulfill redressability

· 3. Violation must be ongoing (Gwaltney)

· Must make a good faith allegation as a precondition to filing suit

· Can’t get to information until plaintiff gets to discovery

· At trial, must show either a post-complaint violation or the likelihood of recurrence

· Reason is the present tense language of statute- can bring suit against someone “in violation” of statute

· If they were allowed to sue after a violation, it would undermine EPA’s discretion to take no action if it wants to

· Steel Co.- same holding as Gwaltney, but raised a constitutional aspect- no standing because there is no possibility for redressability

· “Mere psychic satisfaction” of seeing violator punished is not adequate redressibility

· Mootness argument is very difficult for a violator to make- must show that it is absolutely clear that there is no reasonable expectation of future violations

· 4. Citizens are much more significantly affected by preclusion provisions

· Except under CWA, all of the statutes say that only judicial action can bar citizen suits as a matter of statutory preclusion; administrative action is never a bar (however, if administrative action results in compliance, it raises Gwaltney problem)

· If there is judicial action, it is presumed that it is diligent

· One benefit- when a citizen wins, they get attorney’s fees, which EPA doesn’t 

· Buckhannon- if a case is moot (i.e. violator has come into full compliance), you can’t get attorney’s fees

· Constitution might pose issues in citizen suit context- citizens, not the executive, are taking care that the laws are faithfully executed

· Laidlaw- not an issue because the government can stop a lawsuit from being filed by diligently prosecuting and, if they want to make their views know, EPA can always intervene

· VI. CERCLA (Superfund)

· No obligations imposed on anyone unless the government decides to act; not about command-and-control, it’s backward-looking, about remediation

· Owning a Superfund site is not illegal, even if it is very contaminated, it just means the government can force you to clean it up if they want

· A. Jurisdiction

· Three elements: (1) a release or substantial threat of release (2) of a hazardous substance (3) from a facility

· Very easy to satisfy, no quantity or concentration requirement, no de minimus threshold

· “Release”

· Only have to show an uncontrolled presence, can even just be a threatened release

· “Hazardous substance”

· Congress essentially incorporated every substance from all of the other environmental statutes; only thing that’s excluded is petroleum

· “From a facility”

· Any place where a hazardous substance is located, so pretty much everywhere

· B. Response Authorities

· Government has 3 options once JD attaches:

· 1. EPA can clean up the site using superfund money and then sue the responsible party for reimbursement

· This option is hardly used because EPA likes the other two better

· If they do clean up site, it is assumed that their costs are reasonable; the burden is on the defendant to show that they spent too much

· 2. EPA can issue a unilateral order requiring a responsible party (PRP) to clean up the site themselves

· Judicial review of orders is explicitly precluded

· However, PRP can petition EPA for reimbursement (and challenge denial in court) after the cleanup is done

· If the PRP doesn’t comply, EPA will clean it up themselves and recover the cost of cleanup plus 1-3 times the cost in punitive damages

· 3. EPA will use the threat of the other options to come to a settlement with the PRPs in which the PRPs will agree to perform the necessary investigations and cleanup activities

· This is what is done in the vast majority of cases

· C. Liability

· We focused on 3 categories of liable parties:

· 1. The current owner and operator of the site

· 2. Anyone who owned or operated the site at the time of contamination

· 3. Anyone who arranged for the disposal or treatment of hazardous waste at the site

· (Also, transporters who played a role in site selection process)

· Shore Realty- this is a strict liability statute, there is no need to show negligence, causation; government only needs to show that the person owned the property

· Owners and operators

· If the operator is not the owner, it is generally a lessee

· Most case law is about who else might be considered operators (i.e. parent companies, individuals, etc.); a site can have more than one operator be held directly liable

· Bestfoods- a parent company can be considered an operator if they made environmental liability decisions with respect to the site

· Not enough if the same person serves on the board of directors of both the parent company and the subsidiary

· Someone from parent company must have been specifically involved in the decisions that gave rise to the contamination or pollution; or, can also be liable if they were involved in other environmental compliance decisions

· If they only made suggestions that weren’t followed, they aren’t liable

· Same test also applies to individuals- they can be personally liable

· Generators

· It doesn’t matter whether the generator told the transported which site to take it to

· EPA doesn’t have to prove that their exact waste is at the site (because it is very hard); only have to show that wastes of your type are there

· EPA bears no burden of showing that there was even a release of a chemical of your type; there just needs to be that type of chemical somewhere at the site where there was a release

· If generator can prove that none of their waste was part of release, they can defeat liability, but the EPA’s prima facie case is easy

· Until Burlington Northern, the courts had construed the phrase “arrange for disposal” broadly

· Shell was held not liable because the site operator assumed stewardship of the chemical as soon as it arrived at their site; it was out of Shell’s control

· Shell’s contract with the site was only for delivery, didn’t arrange for disposal

· Not sure how this will impact leaks and spills

· Joint and several liability

· Chem-Dyne- JS liability applies in CERCLA context whenever it would at common law

· Situations like in Chem-Dyne are classic JS liability scenarios- lots of commingled chemicals where it is nearly impossible to determine each generator’s individual liability

· PRPs bear the burden of showing that divisibility is possible or some other basis of reasonable apportionment

· Picillo- lack of a basis for reasonable apportionment came not from a chemical soup, but from poor record-keeping

· Burlington Northern- apportionment is proper when there is a reasonable basis for determining the contribution of each cause to a single harm

· First time a court allowed apportionment with commingled wastes; unusual because property was divided up among multiple owners

· Court says that, as long as you build in a fudge factor to up the estimate a little bit, apportionment is fine

· Government tries to use JS liability in 3 ways

· 1. Deal with orphan shares of PRPs (those who can’t be found, don’t exist anymore)

· Most significant- idea is that superfund shouldn’t cover these shares, they should be absorbed by PRPs

· 2. Uses threat of JS liability to encourage settlement

· Combined with threat of unilateral order and settlement dynamics, it keeps parties at the table

· 3. If everything else breaks down and the government needs to sue, can use JS liability to limit the number of PRP defendants

· Equity is not considered when determining which parties should be held JS liable; fairness can only come in in the allocation phase between JS liable parties

· D. Defenses

· Outside 3rd party- a vandal with no contractual relationship with the owner of the site

· Innocent landowner- a prospective buyer acted with due diligence to inspect the site and never found out about the contamination

· Also, interim owners aren’t liable (someone who bought the site after contamination, but sold it before the suit was brought); migration of pollutant is not disposal

· Exception- if the interim owner knew it was contaminated and didn’t disclose that to the person they sold it to; then, they are treated like the current owner

· Bona fide prospective purchaser- sometimes you can buy property that you know is contaminated and have a defense as long as you meet a series of requirement; government keeps a lien on your property in case the EPA isn’t able to recover the cost of cleanup from other PRPs

· Defenses are narrow and hard to establish

· E. Cleanup and Settlement

· EPA determines who it thinks the PRPs are, sends out “request” letters to gather information, and then makes a tentative decision of who to go after

· EPA tries to reach a quick settlement with de minimus contributors (less than 1% of hazardous waste at site) to get them out of the way; the major parties then bear the responsibility for any remaining clean-up costs

· De minimus parties want to settle before attorney fees are higher than the settlement costs; also settlement has benefits- EPA vows not to sue them and finality (EPA can’t come back and impose additional fines if costs are higher than anticipated); can only bring de minimus parties back in if EPA discovers that they shouldn’t have been classified as de minimus in the first place

· Because of the benefits, de minimus parties have to pay a premium over what they are actually responsible for

· After first phase of settlement, all that’s left are major parties and de minimus non-settlers

· Non-settling de minimus parties end up paying an even larger premium as punishment for refusing to settle earlier in the process

· With major parties, EPA can reopen the case with them after settlement for 2 reasons: discovery of new contamination and a change in the cleaning standards (still has same enticements to settle- covenants not to sue and contribution protection)

· This system only works if non-settlers can be held JS liable for any remaining costs; this is more unclear after Burlington Northern
· F. Private Party Actions

· 107(a)(4)(B)- PRPs are responsible for any cleanup costs borne by private parties, just as they are responsible for any costs borne by the government

· Only difference is that private parties, unlike the government, have the burden to prove that any costs incurred were consistent with the National Contingency Plan

· 113(f)(1)- a PRP can seek contribution claims against other PRPs during or after a lawsuit in court

· 113(f)(3)(B)- a PRP can seek contribution claims against other PRPs after a settlement or administrative ruling

· 113 can’t be used to recover costs for a voluntary cleanup, can only be used if there has been a lawsuit; for a voluntary cleanup, must use 107 to get contribution costs

· VII. NEPA

· First major environmental act, very bold language about protecting the environment for future generations

· However, the requirements are entirely procedural, no substantive requirements

· Council of Environmental Quality (CEQ) is a tiny agency that implement NEPA

· Agencies are required to consider environmental values before taking any major action, along with economic and other beneficial values

· Doesn’t say what wait should be given to environmental factors, though

· Primary goal is to ensure that environmental considerations are taken into account; secondary goal is disclosure of information to the public

· The vehicle for meeting the procedural requirements of NEPA is the Environmental Impact Statement (EIS)

· An EIS is only required for major federal actions that may significantly affect the environment

· What is a major federal action?

· “Major” isn’t considered, just has to be federal action

· Agencies have discretion to determine that environmental considerations won’t have any impact on decision, so EIS is not required

· Agencies have the power to create categorical exceptions- can say that all future actions of a certain type will never be subject to NEPA

· Kleppe- there has to be a proposal on the table; NEPA doesn’t come into play when agency is still considering what to do (ripeness issue)

· Question of if it is “federal action” comes up with respect to projects that require federal permits or are only regulated in part by the federal government

· Winnebago- NEPA only applies to one-mile stretch of power line that goes across a river and needs a Corps permit, not the entire power line

· Three tests to determine if the entire project has become federalized

· 1. The “enablement” test- is the federal action a legal condition precedent to the accomplishment of the entire non-federal project?

· 2. Medical Center test- factors are considered to determine whether “but for” veto authority should be enough to federalize an entire project

· The degree of discretion exercised over the federal portion of the project

· Whether the federal government has given any direct financial aid; and

· Whether the overall federal involvement with the project is sufficient to turn an essentially private action into federal action

· 3. Corps’ approach- looks at 4 factors to determine whether there is sufficient control and responsibility to federalize an action:

· Is the regulated activity merely a link in a corridor-type project?

· Is the proponent of the project trying to rig the game before it goes to the agency?

· Is a substantial portion of the project within Corps JD?

· What is the overall federal involvement?

· NEPA considerations still need to consider private actions- the building of a highway needs to consider that McDonalds that are going to spring up along the way

· What is a “significant effect on human environment”?

· Very broad- includes both natural and physical environment and the relationship of people to that environment

· Agencies do an Environmental Assessment (EA) to determine if it will have a significant effect, which would force them to do an EIS

· Agency has discretion to determine if an EIS is necessary; can only be overturned if arbitrary and capricious

· Agencies must consider both direct and reasonably foreseeable indirect effects, including growth-inducing effects

· Also, have to consider cumulative effects, even if another agency will be taking the future action

· “Significant effect” takes account of both the context and the intensity of the action

· Context- have to look at the effect on society as a whole, the affected region, the affected interests, and the locality

· Intensity- effects on public health and safety, unique characteristics of the area involved, uncertainty of environmental impact (or if they’re controversial), and whether the decision will be precedential

· The burden is on the agency to make a FONSI (finding of no significant impact) and avoid the EIS analysis; judged by the arbitrary and capricious standard; if they don’t make a FONSI, an EIS is required

·  Mitigation can be taken into account when determining whether an EIS is required, but the mitigation must be enforceable

· When an agency does make an EIS, what does it require?

· Must consider all reasonable alternatives, even those not within the agency’s JD, including the option of taking no action

· However, an agency is allowed to take some alternatives off the table if they are counter to the agency’s objectives

· In considering each alternative, “rule of reason”- have to generate enough information in order to be able to rule some out (DC Circuit)

· However, the CEQ says that each alternative should receive the same degree of analysis as the proposed action

· If there is insufficient information, agency doesn’t have to consider the worst possible scenario, can just use any existing credible scientific information

· Mitigation

· Agency has to consider actions that will offset environmental impacts in determining the total effect an action will have, but must be enforceable

· However, NEPA only requires consideration of mitigation, not the actual adoption of a mitigation plan

· NEPA does not prevent unwise or unfair decisions, just uninformed ones

· Even though there are no substantive requirements, the information that is generated could affect the decision made under another statute (i.e. whether to grant a 404 permit) or lead to another decision being considered arbitrary and capricious

· VIII. Endangered Species Act

· Three main provisions:

· Section 4- which species are covered, how listing occurs, how determination of critical habitat occurs

· Section 7- NEPA-like, only applies to federal decisions, but has substantive mandates

· Prevents agencies from doing anything that puts listed species in jeopardy or threatens critical habitat

· “Federal project” has the same dynamics as under NEPA- either a federal project or a private project that requires federal approval

· Section 9- Takings provision- prevents anyone from doing anything that results in a taking of an endangered species and, in most cases, a threatened species

· Courts have unanimously found that all ESA enforcement falls under Congress’s commerce clause power

· Listing

· Endangered species- any species that is in danger of extinction throughout all or a significant portion of its range

· Threatened species- any species that is likely to become an endangered species in the foreseeable future 

· “Throughout a significant portion of its range” means that there are major geographical areas in which it is no longer viable, but once was (i.e. grizzlies in WA, but not AK)

· Listing is to be based solely on the best scientific or commercial (i.e. animals that are sold commercially, like salmon) data available

· Listing is only supposed to occur if the threat or endangerment is caused by one or more of five listed factors: impact on the species’ habitat; overuse of the species, such as hunting or fishing; disease or predation; the inadequacy of existing regulations; any other factor affecting its continued existence

· Administered by two separate agencies: Fish and Wildlife Service (under Dept. of Interior) deals with terrestrial species (including freshwater fish) and National Marine Fisheries Service (under Dept. of Commerce) deals with marine species

· No strong case law about how serious the risk of extinction has to be or how soon it has to be

· Species can be listed on a subspecies level- distinct population segments

· Agency has said it must be discrete in relation to the remainder of the species (markedly separate from other populations or delimited by international boundaries) and significant to the species (unusual or unique, its loss would result in a significant gap in range, only surviving natural occurrence, or differs markedly from others in species)

· Courts have allowed FWS to consider enforceable conservation efforts in deciding whether or not to list a species

· Critical Habitat

· Once a species is listed, the Sec. of the Interior is to designate its critical habitat; allowed to take economics into account unless economic concerns would result in extinction

· Critical habitat has to be to the maximum extent prudent and determinable

· Gifford Pinchot- critical habitat must be sufficient for both survival and recovery

· If an area is designated as critical habitat, it is constructive notice to anyone who wants to take anything from it

· Section 7- consultation requirements for federal agencies

· Three-step approach:

· 1. Agencies must ask FWS or NMFS whether any endangered or threatened species may be present

· 2. If the answer is yes, a biological assessment (BA) must be prepared (by the action agency) to determine whether the species is “likely to be affected” by the action (this may be part of EA or EIS)

· 3. If the answer is yes, there must be a formal consultation, which eventually results in a biological opinion (from expert agency) determining whether the proposed action would jeopardize the species or destroy or adversely modify critical habitat

· If it would, the project can’t go forward unless changes or mitigation steps can be taken to avoid the jeopardy or adverse modification

· The action agency has an independent duty to comply with these substantive requirements

· The action agency has to adopt the expert agency’s finding as their own because the final decision is theirs; they could disagree with expert agency, but, if it goes to court, the expert agency’s opinion would be strong evidence that the action agency acted arbitrarily and capriciously

· Significant standards under Section 7

· “Jeopardy”- any action that reduces appreciably the likelihood of survival and recovery of a listed species

· No significant standard for what “reduce appreciably” means

· “Destruction or adverse modification”- anything that would threaten the recovery (as opposed to just the survival) of a listed species

· Cutting down one tree in critical habitat for spotted owl is not destruction or modification of critical habitat, have to cut down enough to put the species in jeopardy

· Section 9- Takings provision

· Makes it unlawful for anyone to “take” an endangered species; vast majority of threatened species are also included

· Definition of “take” is very broad- includes any action that would harm a species; definition of “harm” includes habitat modification that results in actual death or injury

· Palilla- harm includes action that could eventually result in the extinction of a species (i.e. diminish breeding), even if it didn’t harm any individual, living member of the species

· Sweet Home- habitat destruction can qualify as a take, but only when it kills or injures wildlife; FWS still thinks Palilla is good law, though

· Incidental take provision- developers can get a waiver to do valuable activity that results in some harm to a listed species

· When this is applicable, developers want their entire project federalized

· IX. Section 404

· Section 404 of CWA requires any person seeking to discharge dredged or fill material into a wetland or other water of the U.S. to obtain a permit from the Corps

· Jurisdiction

· Same as CWA- discharge of a pollutant into navigable waters from a point source

· What is a navigable water (water of the U.S.) in the 404 context?

· Riverside Bayview- wetlands adjacent to truly navigable waters are definitely covered

· SWANCC- isolated ponds and wetlands are not covered

· Says that adjacent wetlands (Riverside Bayview situation) are only covered because they are important to the cleanliness and navigability of navigable in fact waters

· Rapanos- deals with the lingering question of tributaries, seasonal, and other intermittent streams and the wetlands adjacent thereto

· Kennedy’s concurrence is the important opinion- the test is whether there is a significant nexus to a downstream, truly navigable water

· Wetlands adjacent to non-navigable, but jurisdictionally covered waters is where it gets tricky; must establish a significant nexus with a downstream navigable-in-fact waterway on a case-by-case basis 

· Scalia’s majority opinion said the test should be if there is a surface connection to a navigable water and if it is a relatively permanent water (has a high water mark)

· In response to Rapanos, the Corps and EPA have distinguished between permanent navigable waters (flow at least 3 months a year, always covered) and non-permanent waters (JD is case-by-case)

· What is an addition of a pollutant?

· Even though dredge or fill material is not explicitly listed, it’s always been considered a pollutant; real question is about what an “addition” is

· In the wetlands context, EPA/Corps have been very aggressive about asserting JD over the movement of pollutants, even within the same waterway

· Tullochs Rule- if any little bit of dirt falls off of a shovel, that’s an addition, unless it can be shown that the activity will not harm the wetlands

· National Mining Association- the Tullochs Rule is invalid, the Corps need to draw a reasonable line for how much re-deposit is allowed

· Current rule is uncertain; EPA determines whether it is an addition on a case-by-case basis

· Deaton and Borden Ranch- EPA has JD over sidecasting and deep ripping

· Point source has never been an issue in wetlands context

· 404 Permits

· We only focused on individual permits (but there are also general permits)

· Guidelines were written by the EPA, but are administered by the Corps; EPA retains veto authority over permits

· Three key parts

· 1. Practicable alternatives test

· A permit cannot be issued if there practicable alternatives to discharges into waters of U.S.

· Practicable alternatives are presumed to be available for non-water dependant projects unless the applicant clearly demonstrates otherwise

· Also, other alternatives are presumed to be less damaging, developer would have to prove that the alternative would be worse for the environment

· Practicability- an alternative must be both (1) available to the applicant and (2) capable of fulfilling the basic project purpose

· Availability- has to be available to the developer, but doesn’t have to be owned by them; look within an area that is reasonable given the economic market the developer is in (national companies vs. farmers)

· Cost is taken into account by comparing the cost of siting at upland location with the costs that are typically associated with projects of the same type

· If a site is available when you enter the market (or if it becomes available after you enter the market) it is considered available, even if it has sold since you applied for the permit

· Basic project purpose- emphasis is on “basic”- purpose is not to build a waterfront restaurant, it is just to build a restaurant (Plantation Landing)

· Looked at from the applicant’s perspective, not the public interest in general

· For multi-purpose projects, burden is on developer to show that separating the projects would imperil the entire project

· Focus is on business dynamics of project, not environmental dynamics

· Only if there are no practicable alternatives, do we go to Step 2

· 2. Would there be unacceptable harm?

· A permit must be denied if it would result in significant degradation of the aquatic resource or a violation of WQS

· Corps rarely finds this because it can take mitigation into account in this step; usually finds that mitigation solves the problem

· Can look at effects of project as a whole on the body of water (increased boat usage)

· States are involved (§401 requirement)- Corps has said that what the state says goes

· 3. Mitigation

· The Corps is required to impose mitigation requirements to a practicable extent for any damage that remains after minimization

· There is a preference for restoration over the creation of new wetlands

· Mitigation can occur either on or off-site

· Preference for in-kind restoration

· Ultimate test is whether the mitigation replaces the functions and values that were displaced through the filling activities

· Not a requirement for “no net loss”- only have to mitigate to the extent practicable

· However, if there is a net loss, it raises problems under step 2

· Mitigation banking has led Corps to de-emphasize the preference for proximity

· Hierarchy:

· 1. Avoid impacts if possible

· 2. Keep impacts to a minimum

· 3. For any unavoidable impacts, compensate

· Mitigation can only come in at step 2; you can’t mitigate yourself out of the practicable alternatives test

· Public interest review- even if all of the above requirements are met, the Corps may deny a permit if it is not in the public interest

· There is a presumption that it will be granted unless it is against the public interest

· Corps takes many factors into account, not just degradation that would result from dredging and filling (effects on wetlands, economics, fish and wildlife values, energy needs, general public welfare); not just direct effects, secondary effects too

· Usually, this is just a secondary basis for the denial of a permit

· X. Takings

· Government can’t be forced to compensate for every regulation that results in a deprivation of value, it’s only a taking when it singles an individual out to pay for a public benefit

· Ripeness

· Court needs enough information about what is allowable to make a decision; owner doesn’t need to submit every conceivable application, but also can’t just submit very aggressive ones

· What is the denominator?

· Penn Central- landowner’s entire parcel should be the denominator

· Scalia’s footnote in Lucas says the denominator should be based on how state law considers the parcel (1 50-acre lot or 50 1-acre lots) because that reflects owner’s expectations

· Is there a wipeout? Has the regulation deprived the landowner of all economically beneficial uses?

· If so Lucas says there’s no need to enter into a balancing test, it is a taking that requires compensation

· If there is any non-token value, there hasn’t been a wipeout

· There is an exception grounded in nuisance law

· Case-by-case determination- would have to show that regulation was to prevent an activity that was so harm-inducing it would qualify under some prior constraint like nuisance law

· A wipeout for a temporary period of time is not a total wipeout (Tahoe-Sierra)

· If no wipeout, Penn Central balancing test still applies; three factors:

· 1. The character of governmental action

· 2. The economic impact on the claimant

· 3. The interference with investment-backed expectations

· Palazzolo- The fact that a regulation was in place when the owner bought the land doesn’t disqualify a takings claim, it only factors into this part of the balancing test

· Very few people win under this test, it’s very government friendly

