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· I. Relevance

· A. In general

· Function of evidence is to keep information from juries and to keep trials efficient

· Very high level of deference is given to trial judge to determine what should be allowed in; can only be overturned if there is an abuse of discretion

· If something is irrelevant, it is always inadmissible- no exceptions

· Two central components to relevance:

· 1. The evidence must make some fact at issue more or less likely than it otherwise would be (very low bar)

· 2. That fact itself must have consequence to the issue at litigation

· Essentially, it must have a tendency to prove and it has to matter

· Just has to be a teeny bit helpful

· Chain of inferences

· Doesn’t matter how long or short the chain is, but each link has to satisfy relevance; can usually be determined by common sense

· If evidence is very weak; it will probably still be allowed in- its weakness goes to the weight of the evidence, not its admissibility

· Relevant evidence can be excluded if its probative value is outweighed by the fact that it is cumulative and a waste of time

· B. Probative v. Prejudicial

· The value of evidence is weighed against how much prejudice it may cause to deliberations of the jury

· Balance is tipped heavily toward admissibility- only inadmissible if the probative value is “substantially outweighed” by the likelihood of prejudice

· “Prejudice” only means that it might confuse, mislead, or twist the jury’s fair assessment of the facts, not that it makes someone look bad

· C. Conditional Relevance

· When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it if there is evidence sufficient to support a finding of the fulfillment of the condition

· Typically, a judge will allow it all in and let the jury decide if the foundational evidence is good enough to prove the later evidence

· II. Hearsay

· A. In general

· Hearsay is an out-of-court statement offered to prove the truth of the matter asserted

· Statement ca be verbal or non-verbal, but must be intended as an assertion

· A declarant is the person who makes the statement

· 5 common misconceptions:

· “Out-of-court”- only means outside of the present trial proceeding; even if it is in court as part of a different trial, it is considered out-of-court

· “The matter asserted”- doesn’t refer to what the plaintiff and defendant are asserting in terms of their cause of action, it is just whatever the declarant is asserting

· Hearsay rule applies to any link in the chain of inferences, not just certain ones

· Hearsay problems can’t be solved by the form of the statement (even if it is tape-recorded; concern isn’t just memory, it’s also the ability to cross-examine)

· A witness is someone on the stand under oath; a declarant is anyone who has made a statement

· 4 reasons for hearsay law: (1) ambiguity; (2) insincerity; (3) erroneous memory; and (4) faulty perception

· (1) and (2) are problems because the declarant isn’t in court to clear up what they said; it could have been ambiguous or he could have been joking

· (3) and (4) are problems because the declarant can’t be cross-examined in order to determine if they are reliable

· These issues underlie the reasons for the exceptions

· Multiple hearsay- hearsay within hearsay

· To be admissible, have to establish that every individual piece is not hearsay or is subject to a hearsay exception

· Completeness- evidence can’t be limited to excerpts if the entire letter or statement is required to understand what was actually said (FRE 106)

· B. Non-hearsay uses of out-of-court statements

· Lawyers will often try to find another purpose by which they can get an out-of-court statement in so that the jury hears it; even though they will get limiting instructions, the cat is out of the bag

· A statement is not hearsay if it is not offered to prove the truth of the matter asserted

· Ex. Kids yelling “Barney” at person dressed in costume- not offered to prove that he is Barney, offered to show that people thought he was Barney

· Because it is not hearsay, the exceptions don’t come up

· If it is offered to show the knowledge, belief, or state of mind of the declarant, it is not offered to prove the truth of the matter asserted

· Verbal acts are not hearsay because there is no matter asserted

· A verbal act is a statement that has an inherent legal effect (ex. “I offer you a bushel of corn for 10 dollars”, “I’m canceling the contract”- not asserting anything)

· A fraudulent statement is a verbal act because it has legal significance

· Allowing verbal acts in is the only way to hear about oral agreements

· C. Implied Assertions

· Under the FRE, implied assertions aren’t hearsay, but some argue that they should be because (other than insincerity) the concerns underlying the hearsay rule are still present

· If there is no intent to assert anything, it is a lot more reliable

· Ex. People open umbrellas on the street- because their intent probably isn’t too assert that it’s raining, it’s not hearsay

· Also, a police officer can testify that a person was slurring his speech in a drunk driving trial because the person didn’t intend to assert that he was drunk

· D. Confrontation Clause

· Hearsay statements are subject to additional limits when they are introduced against criminal defendants because of the Confrontation Clause

· Confrontation Clause is satisfied if the declarant is present in court and subject to cross-examination

· Also, does not apply if the defendant had a full opportunity to cross-examine a witness under oath in a prior proceeding on the same charges (issue is opportunity to confront; if the defendant declined the opportunity, the Confrontation Clause doesn’t apply)

· Roberts rule- Confrontation Clause was satisfied if the statement is subject to a hearsay exception that was around at the time of the writing of the Constitution

· Crawford- overturns Roberts, says that the only exceptions are dying declarations and forfeiture

· What matters is whether or not it is testimonial- do the circumstances objectively indicate that the primary purpose of the police conversation was to investigate past criminal conduct (testimonial) or to respond to an ongoing emergency (non-testimonial)

· If a declarant made a statement to police outside of court and the person is not available to testify in a subsequent hearing, that statement is constitutionally barred under the Confrontation Clause

· A statement to police is not testimonial if it is made when the police are seeking to resolve an emergency or secure an area

· Doesn’t just include police, but all government officers

· E. Exceptions  

· Important to know if a statement is offered for substantive purposes or impeachment purposes

· Substantive- offered to prove a fact that the statement asserts or tends to prove

· Impeachment- offered to attack the credibility of a witness

· Some things can only be used for impeachment purposes, but, if it gets in for substantive purposes, it can always be used to impeach

· A prior inconsistent statement that is used only to impeach is never hearsay (not in rules)

· i. Prior statements

· Things listed in FRE 801(d) are not hearsay, so don’t need an exception

· 801(d)(1)(A)- declarant testifies at trial, is subject to cross-examination, and the statement offered is inconsistent with declarant’s testimony and was made under oath, in deposition, subject to perjury, etc.

· Bar for “inconsistent” is very low

· Only matters if it is offered for substantive purposes, can always come in if it is only offered to impeach

· 801(d)(1)(B)- if there is any implication the witness is lying, a prior consistent statement can come in to rehabilitate them (see below)

· 801(d)(1)(C)- a statement of the identification of a person is not hearsay

· 801(d)(2)- Admissions by party-opponents

· Admission doesn’t necessarily mean confession, better to think of is as a statement of party-opponent

· Its admissibility is not measured by how confessional it is

· Only applies to statements by parties, not other witnesses

· Justification- parties have unique interests and tools (ability to cross-examine) in a case

· Statement has to be offered against the party, party can’t offer their own statement in support of himself

· Content of the statement doesn’t matter (as long as it’s relevant), personal knowledge doesn’t matter; all that matters is that it was made by a party

· No guarantee of trustworthiness is required

· 801(d)(2)(A)- the party’s own statement, in either an individual or representative capacity

· 801(d)(2)(B)- statement not made by party, but they have manifested an adoption or belief in its truth

· Silence can show acquiescence, idea is that someone would speak up and deny it if they are falsely accused of something

· Although silence is not dispositive, it goes to the weight of the evidence, not its admissibility

· Test is whether it is reasonable under the circumstances for the party-opponent to respond and correct any assertions (not enough to not respond to a letter or something)

· 801(d)(2)(C)- authorized admissions (such as by an attorney; however, not admissible if attorney says that the discussion of facts is only in pursuit of a settlement)

· 801(d)(2)(D)- statement made by the party’s agent or servant, concerning a matter within the scope of agency or employment, made during the existence of the relationship

· No requirement of personal knowledge

· Statement can be internal, made to nother employee

· 801(d)(2)(E)- statements by coconspirators during the course and in furtherance of the conspiracy

· Rare and usually only in federal court because it is difficult to prove a conspiracy

· Can’t be made after the fact when suspects are more likely to shift the blame; has to be made in the course of and in the furtherance of the conspiracy

· Statement itself can be considered in determining whether or not there is a conspiracy, but there must be other evidence

· Most hearsay exceptions are based on the idea that there is greater reliability for some reason or another, but, with admissions, the idea is that we don’t want to exclude such valuable evidence

· ii. Bruton rule

· Limiting instructions aren’t enough when there are two criminal defendants and something is admissible against one, but not the other

· There is a confrontation clause limit on FRE 105- two practical solutions:

· 1. Sever the trials and try the defendants separately

· 2. Have two juries who both hear the same evidence, except one jury is taken out of the courtroom when the admission is given

· The above aren’t hearsay; FRE 803 and 804 deals with statements that are hearsay, but are subject to an exception

· 803- availability of the declarant is immaterial- these exceptions are created because of heightened reliability

· iii. Spontaneous and contemporaneous statements

· FRE 803(1)- present sense impressions

· Declarant has to have personal knowledge, have seen the event

· Must have had a sensory experience contemporaneous with the event

· Statement can be made either contemporaneously or immediately thereafter (no exact time, but it must be very soon)

· Perceived as reliable because there is no time for the declarant to reflect and make something up

· FRE 803(2)- excited utterance

· Must be a “startling event or condition”- something unusual or out of the ordinary, as determined by the judge

· Statement must have been made while the declarant was under the stress of excitement caused by the event or condition

· Also requires personal knowledge

· Rationale: also spontaneous, not filtered for the person’s self-interest

· Could be argued that the stress makes it less reliable, but that goes to the weight of the evidence

· Can overlap with “present sense impression”

· Time limitations are different for 803(1) and 803(2): 

· 803(1)- immediately thereafter

· 803(2)- linked to the individual’s state of excitement, takes into account the subjective excitability of the person, could last for hours

· iv. State of mind

· FRE 803(3)- then existing mental, emotional, or physical condition (state of mind)

· Statement about the declarant’s contemporaneous emotion, sensation, or physical condition

· If someone says something about their physical state (“I have a headache”) at any time they are experiencing that physical state, it is admissible

· Rationale- not self-interest yet, the way to prove someone’s state of mind is for them to tell you

· Can’t be talking about how they felt or will feel, can only be talking about how they are feeling at that moment

· Some things that fall under “state of mind”: intent, plan, motive, design, mental feeling, pain, and bodily health; NOT a statement of memory or belief to prove the fact remembered or believed

· Trying to prove knowledge- non-hearsay; trying to prove a belief- state of mind

· Hillmon doctrine- present declaration of intent

· v. Injury reports

· Statements made (A) for purposes of medical diagnosis or treatment and (B) describing (1) medical history, (2) or past or present symptoms, pain, or sensations, (3)(a) or the inception [thereof] of general character of the cause thereof (b)insofar as reasonably pertinent to diagnosis or treatment

· Two requirements: must be for a certain purpose (A) and of a certain type (B)

· Problems arise with (3)- depending on the malady in question, telling the doctor how it happened could be necessary for treatment; on the other hand, could be used to make accusations about someone

· What is pertinent to diagnosis?

· Statement as to fault ordinarily don’t qualify (“I was hit by a car” is ok, but “the driver drove through a red light” is not)

· Courts usually look to medical professionals to determine if the statements are pertinent (if a doctor said it wasn’t pertinent, a court will never allow it in)

· However, attributing fault to an abuser in a domestic violence situation (or a sexual assault situation) is always pertinent

· Not limited to the declarant’s treatment- declarant can tell the doctor about the injury of someone else (i.e. mom describing her child’s symptom)

· Also, doesn’t have to be made to a doctor- can also be made to intake nurse, other medical personnel

· vi. Recorded recollection

· FRE 803(5)- past recollection recorded; FRE 612- present recollection refreshed

· Comes in when a witness can’t remember

· FRE 612- when a witness can’t remember at the time and just needs a little refresher

· Required to show the other lawyer beforehand what you will use to refresh their memory

· Anything can be used as a refresher, doesn’t have to be something that the witness prepared

· FRE 803(5)- declarant is a testifying witness

· Evidence is in the record, not testimony; has to be something the witness created, they usually just read from the document

· Actual piece of paper doesn’t go into evidence for the jury unless it is offered by the opponent

· vii. Business records

· FRE 803(6)- elements that need to be satisfied:

· A memo, report, data, etc. in any form of acts, events, conditions, opinions, or diagnoses (very broad)

· Made at or near the time (flexible, only comes up if the delay is so long that it looks like it could have been prepared for trial)

· By a person with knowledge (or from information transmitted by a person with knowledge)

· If kept in the course of regularly conducted business activity (also broad- “business” includes business, institution, association, calling of every land, whether or not conducted for profit; doesn’t have to be legal, records of drug dealers are ok)

· If it is the regular practice of that business to make such a record

· Unless the source of information or the method or circumstances of preparation indicate a lack of trustworthiness (this is where most litigation takes place)

· Replaced common law chain-of-custody rule

· Rationale- no motive to deceive when they are made; if it is suspected that there was a motive to deceive, they won’t be let in

· FRE 803(7) is the flipside of 803(6)- if something is regularly noted in a business record, if something is not included in the record it may be admitted as evidence that something didn’t happen

· viii. Public records

· FRE 803(8)- Includes several exceptions to hearsay- all records of public offices or agencies setting forth:

· (a) the activities of the office or agency;

· (b) matters observed pursuant to duty imposed by law (except matters observed by police or law enforcement in a criminal case)

· (c) factual findings resulting from an investigation made pursuant to authority granted by law (unless it’s admitted against a criminal defendant)

· Unless the sources of information or other circumstances indicate a lack of trustworthiness

· Can circumvent this rule with other hearsay exceptions- public records exception trumps the business records exception (i.e. police records can’t get in as business records because they’re barred by 803(8)(b))

· Regular police records are admissible (i.e. receipts from evidence room), just can’t be made in the course of an investigation

· 804- the declarant must be unavailable for the exception to apply; if the person is alive, the party has to make a reasonable effort to secure their presence (always contextual, but no effort is never reasonable)

· 804(a)(1)- exempt from testifying because of privilege

· 804(a)(2)- declarant persists in refusing to testify

· 804(a)(3)- declarant testifies to a lack of memory of the subject matter; court will make you try to refresh their memory

· 804(a)(4)- declarant can’t testify because they are dead or suffering from a physical or mental illness

· 804(a)(5)- party is unable to procure declarant’s attendance at trial despite reasonable efforts; if a person can be served with process, that is always a reasonable effort; if they can be served and party doesn’t do it, that’s not reasonable

· A declarant is considered available if his unavailability is due to the bad actions by a party to prevent him from testifying

· A party can’t complain if they are only unavailable because they have taken the 5th Amendment- would give the party the benefits of testimony without submitting to cross-examination

· ix. Former testimony

· FRE 804(b)(1)- testimony in another proceeding taken under oath if the party who it is offered against had an opportunity and similar motive to develop testimony

· Former testimony can come in under other rules as well (refresh a recollection, prior inconsistent statement, admission by a party-opponent, etc.)

· Difference in application to civil and criminal trials:

· Criminal- requires unavailability and that the party against whom the testimony is offered had an opportunity and similar motive in the earlier proceeding to develop the testimony; in criminal cases, there are only two parties, so the only question is whether there was a similar motive

· Usually not a similar motive if prior testimony was before a grand jury

· Civil- rule is more relaxed; doesn’t have to be the same party, only has to be a predecessor in interest (if you are in privity, this rule is satisfied)

· x. Dying declarations

· FRE 803(b)(2)- statements made under belief of impending death

· For criminal cases, can only be offered in prosecutions for homicide; can be used in all civil cases

· Declarant has to believe that they are about to die and the statement has to be about the cause or circumstances of what they believed to be impending death

· Must have personal knowledge about the cause or circumstances of death, can’t be speculation

· Don’t have to really die, just have to have a reasonable belief that death is imminent

· Dying declarations are admissible even if testimonial; they are a historical exception that are exempt from confrontation clause

· xi. Declarations against interest

· FRE 803(b)(3)- a statement that is so against the declarant’s proprietary or pecuniary interest, would subject them to civil or criminal liability, or render invalid a claim by the declarant against another, that a reasonable person in their position would not have made the statement unless they believed it was true

· Not the same as admissions- admissions have to be made by the party against whom they are offered and it doesn’t matter if the declarant is available to testify or not; declaration against interest can be made by anyone and the declarant has to be unavailable

· Critical that statement is very contrary to declarant’s interests, that is what makes it reliable and an exception

· A statement that places criminal guilt on the declarant and exculpates the party in the case is not admissible unless there are additional corroborating circumstances that clearly indicate trustworthiness

· xii. Forfeiture by wrongdoing

· Like dying declaration, forfeiture is a historical exception that is not subject to the confrontation clause

· If you procure the unavailability of the witness through wrongdoing (i.e. bribery or murder), those witness’ out-of-court statements automatically come in and you lose the right to confrontation/cross-examination

· Action must have been intended to make the witness unavailable and actually has done so

· Killing someone isn’t sufficient to fulfill this exception, must have done so with the specific intent to silence them as a witness

· III. Character Evidence

· A. Basic rule

· FRE 404(a)- Character evidence is not admissible for the purpose of proving action in conformity with the character trait (i.e. he’s a violent person so he must be the murderer)

· FRE 404(a)(1) only applies in criminal cases- the only party that can start the character debate is the defendant; once he has, the prosecution is allowed to rebut that either through cross-examination or by calling their own witnesses

· If a defendant offers character evidence of the victim under 404(a)(2), the prosecution can admit evidence of the same character trait in the defendant (i.e. he’s also violent); can only be the same character trait

· FRE 404(a)(2)- also only in criminal cases- defendant can admit evidence about the victim’s character

· Prosecution can then admit evidence about the peacefulness of the victim to rebut defendant’s argument that the victim was the aggressor

· Doesn’t apply to rape cases

· FRE 404(b)- evidence of bad acts (i.e. past crimes) or good acts is not admissible; specific instances of conduct are not permitted

· In contrast, FRE 405(a) says a witness can testify about a party’s reputation (can’t say he repaid money, but can say he has a reputation for being honest)

· However, FRE 405(b) allows specific instances of conduct if it is an essential element of a claim, charge, or defense

· Character is an element of any slander/libel claim; always at issue in a child custody case

· There is a huge loophole to the bar on evidence of past crimes- they are admissible to prove motive, opportunity, state of mind, intent, preparation, plan, knowledge, identity, or absence of mistake or accident

· Judge will just give a limiting instruction

· Like with hearsay, character evidence is only barred if it is offered to prove action in conformity therewith; it can be offered for other reasons (like to show state of mind) and it would be admissible; jury would be given a limiting instruction

· Policies behind character evidence rule: 

· Don’t want to allow it in because it can unfairly influence the jury

· Element of surprise, could be difficult for the defendant to rebut it when he doesn’t know it’s going to be an issue

· Defendant should start with a clean slate when they begin a jury trial

· B. Exceptions

· Three exceptions:

· 1. Character of defendant

· 2. Character of victim

· 3. Character of a witness

· (see above)

· C. Methods of proving character

· Witnesses are allowed to state their opinions and their knowledge of someone’s reputation, but not point to specific instances of conduct except in certain circumstances

· This only applies to the party that calls the character witness; the opposing party is allowed to ask about specific instances of conduct on cross-examination

· D. Other uses of specific conduct

· E. Character and habit

· FRE 406- applies to people and organizations/corporations- routine practice, whether corroborated or not, and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice

· Applies to both automatic behavior (psychological habit) and a person’s regular response to a specific situation (probability habit)

· It is up to the trial court to determine if something is regular enough to be considered a habit

· IV. Trial Mechanics

· A ton of discretion is left to trial judge, can only be overturned on an abuse of discretion and only if the error was harmful

· Ordinarily, leading questions are only allowed on cross-examination, but may be allowed on direct if needed to develop testimony

· Also, can change if your witness is hostile

· Judges are allowed to question witnesses, but only to a point; can’t act as an advocate or show any bias to the jury

· A. Impeachment

· Impeachment is an exception to the exclusion of evidence offered to prove conformity therewith

· FRE 607- Credibility may be attacked by either party, including the party calling the witness, on either direct or cross-examination

· Impeachment evidence can only be used to attack a witness’s credibility, not to argue that they committed this crime

· i. Untruthfulness

· FRE 608- Only applies to character for truthfulness, not any other type of impeachment (bias, prior inconsistent statements, etc.)

· 608(a)- truthfulness can be proved through opinion and reputation evidence (like character evidence rules)

· 608(b)- on cross-examination, you can ask a witness about a specific instance of conduct, but you are stuck with their answer, can’t present evidence to show that they are lying

· Policy reason- don’t want trials to devolve into mini-trials about tangential events

· Character for truthfulness is different from other character evidence because the prosecution can raise the issue of the defendant’s character for truthfulness and specific instance of conduct rule from 608(b)

· ii. Prior convictions

· FRE 609(a)(1)- evidence that a witness (other than the accused) had committed a felony shall be admitted unless it is substantially more prejudicial than probative; evidence that the accused committed a felony may be admitted at the court’s discretion (probative value must outweigh the prejudicial effect, as opposed to substantially outweigh)

· FRE 609(a)(2)- any crime, regardless of the punishment (misdemeanor or felony), can be introduced if one of the elements of the crime is dishonesty or a false statement; will always come in

· Both of these rules require the prior crime to have been committed within the last 10 years

· iii. Prior inconsistent statements

· FRE 613(b)- extrinsic evidence of a prior statement is admissible as long as the witness is afforded the opportunity to explain or deny it and the opposite party is afforded the opportunity to question the witness

· Extrinsic impeachment evidence is any evidence other than the testimony of the witness you are impeaching

· Always comes in because lawyer will always let the person deny or explain and let the other party cross-examine

· Relationship to other rules:

· FRE 806- a hearsay declarant can be attacked with any evidence that would have been admissible if the declarant had testified as a witness; the requirements of 613 don’t apply

· If the declarant is not available, requirements of 613 don’t apply

· If the declarant is available and testifies, the party against whom the hearsay is admitted can examine him as if under cross-examination

· 613(b) doesn’t apply to admissions by party opponents under 801(d)(2)

· While impeachment evidence can’t be offered as substantive proof, a prior inconsistent statement can be offered as substantive evidence if 801(d)(1)(A) applies (was made under oath) or was made by a party-opponent

· The government can’t call a witness it knows is going to lie in order to admit prior inconsistent statements and get around hearsay rules (Morlang rule)

· iv. Bias

· Proving that a witness or hearsay declarant has a reason to lie or slant his or her statement

· v. Incapacity

· Two kinds of incapacity- mental and physical

· Physical- 5 senses

· Mental- memory or perception of witness is unreliable

· Question is whether the person has the capacity to accurately observe and report

· If someone is delusional, it is still admissible, just goes to the weight of the evidence

· vi. Specific Contradiction

· A rejection of the theory that, because a witness was inaccurate about something else in their life, it is more likely that their testimony was inaccurate

· You can’t impeach on a collateral matter (anything that could not be used for any purpose other than contradicting the witness)

· Not worth the fact-finder’s time to entertain a mini-trial on an issue that is not important to trial just for the purpose of showing that they were mistaken about something

· B. Rehabilitation

· You can’t bolster a witness for truthfulness (can’t bring in character for truthfulness until someone’s character for truthfulness has been attacked)

· Attacks by way of bad reputation, bad opinion of character for truthfulness, conviction of a crime, or misconduct that did not result in a conviction always open the door to rehabilitation for truthfulness

· Impeachment by bias does not open the door to rehabilitation for truthfulness

· Whatever you’re trying to rehabilitate a witness for must match what they’ve been attacked for (impeachment for dishonesty, rehabilitation for honesty, etc.)

· Vigorous cross-examination does not always open the door to rehabilitation for truthfulness; judge determines when it does

· Specific instances of conduct can’t be shown through extrinsic evidence (FRE 608(b))

· Prior consistent statements

· FRE 801(d)(1)(B)- a statement is not hearsay hearsay if the declarant testifies at trial, is subject to cross-examination and the statement is consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

· If they are only offered for rehabilitation, not substantive evidence, requirements of 801(d)(1)(B) don’t apply

· Prior consistent statements are generally inadmissible; only allowed if they are introduced to rebut an accusation of recent fabrication- has to have been made before the alleged fabrication or improper motive came into being

· C. Competence

· Competence requires personal knowledge; testimony should not be excluded for lack of personal knowledge unless no reasonable jury could believe that the witness had personal knowledge of what they testified about

· Usually, any arguments about competence go to the weight of the evidence, not its admissibility

· FRE 601- everyone is competent to testify except as otherwise provided in these rules

· FRE 602- personal knowledge requirement

· FRE 603- every witness must take an oath or affirmation; courts are flexible about how you take an oath, but if you refuse to take one, you will not be allowed to testify

· Can only exclude someone if they don’t have personal knowledge or understand the difference between a truth and a lie

· V. Lay and Expert Opinion

· A. In general

· Lay opinion evidence is very flexible about what is admitted

· Differences between lay witnesses and experts:

· Experts must be qualified as experts based on their knowledge, skill, experience, training, or education (source of specialized knowledge isn’t important, just as long as they’re qualified);

· It must assist the trier of fact in understanding an issue, if it is common knowledge, it doesn’t need an expert

· Lay opinions can only be based on first-hand knowledge

· Lay persons are allowed to testify in plain language, don’t have to distinguish between fact and opinion

· Experts aren’t sequestered during trial, will apply facts of the case to reliable principles and methods

· Expert opinion can be based on hearsay, direct knowledge, or pretty much anything; however, if it is based on inadmissible evidence, that evidence is still inadmissible

· Have to lay a foundation that an expert witness is qualified as an expert before they can testify

· Opinions on ultimate issues (elements of the case) are admissible; exception- experts can’t testify about whether or not a criminal defendant had criminal intent

· B. Reliability of experts

· FRE 702- only applies to expert witnesses- testimony has to be based on scientific, technical, or other specialized knowledge

· Can testify as to opinion or fact, just like a lay witness, but it must be based on sufficient facts or data, the product of reliable principles and methods, and the witness must have applied the principles and methods reliably to the facts of the case

· An expert can also testify as a lay witness if they have firsthand knowledge

· FRE 703- the facts or data that an expert bases his opinion on can be made known to him at or before the hearing (means that experts can’t be sequestered, must be allowed to sit in on the trial)

· Facts or data that an expert relies on can come from three sources:

· 1. Firsthand observation 

· 2. Presentation at trial (most common with psychiatrists)

· 3. Presentation of data to the expert outside of court other than by his own perception

· Scientific evidence must be valid, court considers 4 factors- empirically tested, subject to peer review, consider the rate of error, general acceptance in scientific community

· Not an exclusive list, changes depending on the context, type of expert

· VI. Privileges

· A. In general

· FRE leaves all privileges to common law

· Privileges are only held by the person that the privilege was created to protect (i.e. the client, not the attorney; the patient, not the doctor)

· The person who holds the privilege can always waive it

· B. Attorney-client

· Elements: 

· 1. A communication

· Something transmitted that communicates something (talking, writing, etc.)

· Observations of client are not privileged (i.e. identifying the client or noticing that he looked panicked)

· 2. In confidence

· If there is a third person around or there is no expectation of privacy, the privilege does not attach

· 3. Between a lawyer and client

· Includes lawyer’s agents and employees

· No privilege for witnesses

· 4. In the course of the provision of professional legal services

· Distinguished from work product

· Includes free legal advice

· When there are co-defendants, any communications to a co-defendant’s attorney is also privileged because it is necessary for the parties to cooperate to come up with a common defense

· Two kinds of waiver: express and implied

· Because the privilege belongs to the client, only the client can waive it; however, an attorney can often waive it too because he is an agent for the client

· Most waiver cases involve the client publicizing the information in some way (ie telling a friend)

· A claim of ineffective assistance of counsel waives the privilege because it brings the communications into issue

· Crime fraud exceptions- conversations with an attorney that perpetuate the furtherance of future crimes or frauds are not privileged (all conversations about past crimes are covered)

· VII. Physical evidence

· A. Authentication and best evidence

· Any problems with the chain of custody go to the weight of the evidence, not its admissibility

· Two types of physical evidence:

· Real evidence- items that allegedly played some role in or were generated by the events in dispute

· Demonstrative evidence- evidence that is created by attorneys to help the jury understand an issue

· If there is a witness who can say what the evidence is and it is relevant, that exhibit is authenticated

· Low bar for authentication- if it could reasonably be what the witness thinks it is

· However, the witness must be in a position where they have personal knowledge

· Best evidence rule hardly ever matters

· The original is only required if questions are raised as to the authenticity of the duplicate

· VIII. Demonstrative evidence

· No rule about demonstrative evidence; rarely excluded, if it is, it is usually based on its failure to depict what it is supposed to depict (making it irrelevant)

· Doesn’t have to be completely accurate as long as the jury is made aware of any perceived inaccuracies

· IX. Judicial Notice

· FRE 201- judicial notice exists someplace between common knowledge and the facts in dispute in this case

· Might be beyond the knowledge of the jury, but within the judge’s awareness (i.e. the documents of the court)

· If a court takes judicial notice of something, it must be accepted as a fact by the jury

· Must be based on objective facts beyond reasonable dispute, not the judge’s own experiences

