FAMILY LAW

I. The New Family

a. Family law effects us all in some ways

i. about our relationships

ii. how we live our lives

iii. what relationships we recognize, consequences 

b. Changes to fam law in indust countries: Fluidity, Detachability, Interchangeability 

i. developed similarly, similar econ/social structure

ii. limited # of ways to respond to problems family faces

c. Marriage not working: how can legal system respond?

i. cannot get out once in

1. marriage so important/foundation of society/fundamental

2. legal system not prevent separation, just legal status

ii. Fault system: let out if can prove limited # of things

1. innocent partner alleges specific wrong by other 

2. cruelty, adultery, abandonment

iii. Divorce by mutual consent: got into together, can get out together

1. one can seek divorce regardless of partner’s wishes

d. How formal are procedures for divorcing?

i. court proceeding

ii. forms (like marriage certificate)

II. Comparing modern family to 19th century family

a. Questions:

i. what has changed?  

ii. What caused these changes?

b. Industrialization: movement from fam working together to each having own econ means

i. Less economic interdependence

ii. women have own econ means

c. Immergence of nuclear family: Husband-wife become “central zone” 

i. replace extended family/larger kinship group (society supports extended fam)

ii. urbanization, industrialization, individuality

iii. increased inheritance rights for spouses 

iv. at same time, extended family continues to parent i.e. grandparents raising children, divorced parents moving back in w/ their parents

d. Children and parents

i. Psychological dependence decreases earlier

ii. Non-family, outside influences

iii. children’s rights: decline in parental control, rights to edu/healthcare

iv. importance/rights of step-parents? Same-sex co-parent rights? 

e. The Individual: movement from status to contract 

i. individual happiness: marry for love/emotions, not econ advantage 

ii. Perishability, fluidity in relationships: rise in successive marriages by choice, nontraditional family structure, diversity in relationships

f. Increase access to info: increased choices

III. How Define Family
a. What are functions of family law?

i. creating legal consequences: inheritance, medical decisions, support

ii. recognizing only some relationships

iii. force of justice, protect weaker members

b. For what purpose are we deciding if this is a family?

c. In absence of biological/legal ties, what makes a group a family?

i. Traditional legal family relationships explicitly create econ/support burdens; those w/o legal verification may not consider/not want to decide these issue

ii. Criteria: to what extent can people self-define?

1. tradition

2. marriage

3. blood relation, adoption, children 

4. commitment

5. holding selves out as family

6. Living in household as a family

7. Functioning as a family

8. sexual relationship

iii. same-sex couple: co-habitation diff than legal marriage? 

1. if non-related parent wants to be part of kid’s life after adults break up?

iv. polyamorous relationships: free from traditional burdens of family

v. Living Apart Together (LAT): look to intentions, econ/emotional interdependence 

1. common when 1 or both have children still in home

IV. Regulating the fam: Federal Tradition of Non-Involvement

a. 10th amend: powers not delegated to US nor prohibited by it to states are reserved to states or people

b. State leg traditionally defined family, enacted family laws

i. Each state regulates family differently 

ii. Issues when move states, multiple states could regulate conduct

iii. Domestic relations exception to diversity, but not if fed question

iv. family law is state court JD, fed court can choose to abstain

c. Ankenbrandt v. Richards (USSC 1992) wife tort c/a against ex in diff state

i. Cons not exclude from its JD domestic relations cases otherwise granted by statute to fed cts: Art III, § 2 not mandate exclusion

ii. Domestic relations exception is statutory construction: What warrants abstention?

1. divorce, alimony, child custody

2. pending state crim prosecution, absent extraordinary circums

iii. Fed ct JD: not involve issues w/i exception: is tort claim despite familial relationship between parties

d. should fed cts hear fam law cases?

i. No: Fed involvement in family life bad at structural level:

1. smaller gvt units closer to people, local democracy, diff beliefs about fam/what should be protected

2. expertise, stronger interest, tradition 

3. in best position to retain JD, deploy social workers, 

4. judicial economy, not clogging fed cts

ii. Yes: need fed cts

1. special capacity to protect politically disfavored

2. fed sovereign and admin interests at stake

3. rights and obligations same regardless of state where live, status not change just b/c you change states

e. Fed Gvt still very involved in family life

i. Child support enforcement, 1974: wage-withholding, guidelines, enforcing orders

ii. VAWA (uncons): heightened concerns about domestic abuse

iii. Parental Kidnapping Prevention Act 

iv. Family/Medical Leave Act: interacts closely w/ commercial activity 

v. Exec Order (Reagan): Family Policymaking (not attempt to define family)

1. does gvt action strengthen or erode stability of fam?

2. does gvt action strengthen or erode authority/rights of parents? 

3. help fam perform functions or does it sub gvt activity?

4. increase/decrease fam earnings?

5. can activity be carried out by lower level of gvt?

6. what message send to public? To young people?

vi. Minority Report, 1996: still not really define what fam is

1. national commitment to preserve/encourage marriage

2. re-inclusion of fathers in fam life

3. support / involvement of both parents in raising kids

4. decreasing sgl-parents

f. Centralizing factors: 

i. National Conference of Commissioners on Uniform State Laws: blueprint for state to adopt or ignore as choose

1. Experts decide how would regulate law if regulated on a national level

2. Recommendations, sometimes includes options (i.e. age limits)

3. Saves states drafting time: common to adopt parts, tweak to fit own vision

ii. American Law Institute: Principles of the Law of Family Dissolution, 2002

1. Scholarly effort to analyze what happens in cases of divorce/separation

2. Not widely accepted, takes specific view of fam 

iii. USSC decisions: states cannot conflict w/ pronouncements

iv. Cons amend movement to define marriage in cons: “One man, one woman”

PRIVACY AND THE FAMILY
V. Family Privacy: what concerns/values underlie diff concepts of privacy?
a. Disputes w/i intact family: McGuire (Neb 1953)

i. Wife sues frugal husband for household/personal items he won’t provide 

ii. living standards of intact family are household concern, not for cts to determine

1. maintenance statutes require wife to live apart from husband w/o her fault

2. other remedies available to get support

3. she had some of her own means/basic substance, not completely w/o resources (not dependent on state assistance)

4. acquiesced to arrangement for 30 yrs

iii. Why didn’t she divorce him?

1. divorce not as socially acceptable at time

2. fault-based system: could be abandonment if she left

3. All or nothing approach (D): forces wife to take extreme measure of divorcing or be deprived of support husband obligated to provide

b. Should courts intervene in intrafamily disputes?

i. nonintervention: fam is nurturing envir, each has other’s best interest at heart

ii. intervention:  McGuire ratifies existing power of 1 member over others

1. state is only body able to intervene and equalize power

c. Necessaries Doctrine: creditor who provides wife w/ necessaries has claim against husband for value of goods if husband previously failed/refused to provide wife w/ item 

i. matter of public policy, not agency

ii. need to show failure to support adequately, husband not providing anything

iii. What are necessaries? Station of life (expansive, standard in community of fam)

iv. Modern times: merchants usually not extend credit to other than primary creditor

d. Premarital contract for child to go to religious school (Kilgrow)

i. Court refuses to determine issue: intact families must sort out own problems

ii. Not good for families for court to intervene: 

1. destroys continuity of relationship

2.  replaces one threat to autonomy w/ another

VI. Family Tort law: spousal immunity 

a. Historically, complete spousal immunity for torts: rationales
i. unity doctrine: considered one person under law

ii. no court involvement in petty squabbles between spouses

iii. collusion issues: family would gain where insur co involved (MVAs)

iv. wrongdoer may benefit if couple stays together after suit 

v. criminal law provides adequate remedies

b. Modern: spousal immunity mostly gone in majority of cases (no trivial case explosion)

i. More state regulation of fam

ii. criminal / tort protection

iii. individuality: Marriage brings people together but spouses remain individuals 

iv. equality of sexes

c. “heart balm” actions: lost some claims spouses had, particularly against 3rd parties, b/c no longer have property interest in spouse

i. enticement/criminal conversion: husband sue man for taking wife (his property)

1. usually involved sex

2. wife’s choice unimportant

ii. alienation of affection: anyone who interfered in marital relationship 

iii. breach of promise of marriage 

iv. some states retain, i.e. NC: support family unit, value importance of marriage

d. New claim: Intentional infliction of emotional distress: deliberately causing hurt

i. usually need something worse than ordinary adultery or hurtful conduct

ii. intentional acts only: cannot bring malp claim b/c is neg (Bailey v. Faulkner)

iii. example: mother lies to father about him being parent of her children 

iv. Applies outside family law as well

e. Criminal law:  historically, husbands could not be convicted for raping their wives

i. crim law not disrupt unity doctrine, state not enforce intrafamily rights 

ii. marriage as K: wife belonged to husband, marriage = wife’s consent to sex 

1. fear false allegations, blackmail, spiteful allegations

2. obstacle to reconciliation between spouses 

iii. Warren v State (1985 GA): marriage not blanket consent to sex anytime wanted

1. many states no longer accept, some still treat diff than stranger rape 

VII. Domestic abuse

a. effects people of all socio-economic circums: more likely if poor/uneducated/inarticulate

b. Historical non-intervention short of serious, permanent injury or death

i. Patriarchy, head of households: husband’s job to chastise wives, kids, servants

ii. privacy w/i family

iii. police intervene to break up incident, but not arrest/charge perpetrator 

c. 1970s/80s women’s movement brings problem to public attention

d. typical ex: female victim, male perpetrator: police called, take him away, she not want to participate in charging him, if let go, most likely will hit her again: why does she stay? 
i. no where else to go, no econ support 

ii. econ reality: wife suffers too if husband has crim record/goes to prison: cannot get job, lose med insur, cannot provide for her/kids

iii. “he’s so nice most of the time”: victim loves abuser, abuser promises to change

iv. emotional abuse, self-esteem issues, control, isolation from support mechanisms 

v. family pressure to make marriage work

vi. children: afraid to lose them, not know how to support them alone

vii. immigration status: not report if illegally in country, fear husband will get her deported, esp if her immigration status is dependent on him 

1. law has changed so women protected, but doesn’t solve problem if woman not know law, esp if there is lang barrier

e. Consequences of domestic abuse

i. Cost to society: time lost from work, medical/court costs

1. need to support victims, speak out against violence 

2. most dangerous right after she leaves, not know how abuser will react

ii. secondary victims: children exposed to abuse even if not abused 

1. attempt to intervene and get injured 

2. fall out effects: mother mentally distant/distracted, problems at school

3. witnessing abuse can increase likelihood kid will be abuser/victim as adult

f. What can legal system do? 

i. restraining orders: right to have officer respond/enforce order

1. Castlerock: police not answer calls for help, husband eventually takes/kills kids (these husbands often try to kill themselves too)

a. USSC: restraining order not give personal entitlement to have it enforced, not property right, no procedural DP claim against city

b. If other way, would have given city incentive to protect women, create efficient system for helping in domestic abuse cases

ii. mandatory arrest policy: 

1. sends clear message to public

2. pushes police to respond

3. may increase violence when released from custody

4. wife may not call police b/c not want arrest, just help ending fight

5. police sometimes arrest both parties, can get arrested for self-defense

iii. mandatory prosecution even if victim not want:

1. sends clear message to prosecutors, abusers

2. should we force victim to testify?  Contempt if not?

3. disempowers victim, not give her any choice

iv. diversion programs: not prosecuted if complete program

1. only for 1st offense

2. abuse admissible; if do it again will probably be found guilty

3. helps victims who stay w/ abuser, protect abuser’s future partners

4. statistics on effectiveness mixed: issues w/ manipulating system

VIII. Parental Chastisement Privilege

a. Peter G (2004) Allegation: father hit boy (and possibly girl) w/ cane and belt

i. Did father use more force than was reasonable in disciplining children? Did physical violence amount to neglect? 

ii. TEST: finding of neglect requires proof child’s physical, mental, emotional condition impaired or in imminent danger of being impaired as result of parent’s failure to exercise minimum degree of care

1. Parents have right to hit children, use reasonable force to discipline / promote welfare

2. boundaries of right to hit defined differently in diff states

b. do we want law to allow child hitting? Approach in other counties: 

i. Sweden, 1979, banned all physical punishment of children by parents: 

1. Originally, was leg, not public who wanted this passed

2. Lots of public programs on alternative means of discipline 

3. After passage, most people thought it was good (law as a teaching tool)

4. more euro countries join Sweden

ii. recently, non-euro countries joining ranks of outlawing 

1. laws generally do not prevent restraint, self-defense, acts to prevent harm

2. Canada, S. Africa, UK: known for human/children’s right, but haven’t limited “reasonable corrective force”

IX. Decisional autonomy

a. Griswold v. CT (USSC 1965) Family planning for married couples, contraception illegal

i. Not all fund rights enumerated in cons: penumbra as logical extension of expressed rights to give them actual meaning (teach foreign ed in school, ed kids)

ii. special nature of fam relationship, special privacy, state should stay out

iii. Cannot treat married/unmarried couples diff on access to contraception

iv. C: 9th amend issue, additional fund rights

v. D: not good to sub words for actual words in cons: dilutes/expands cons rights

b. Lawrence v. Texas (USSC 2003) Sodomy crim even in private w/ consenting adult

i. Statute only applied to same sex (Bowers was all sodomy): 14th amend issue, treating similarly situated people differently 

ii. Bowers focused on liberty interest of homosexual acts: demeans liberty interest at stake b/c not just about sex; is about private human conduct in private places

iii. No history of targeting homosexual conduct: recent historical recognition of rights of adults to private sexual lives

iv. Comparative law: many countries decrim homo conduct between adults 

v. Consent is heart of rationale: case is not about minors, coercion, prostitution, public acts, same-sex marriage 

vi. D: Scalia: long history of anti-homo laws: deeply rooted in nation’s hist/traditions

1. fund rights should focus on Amer law, not compare to intl

X. REVIEW OF FAMILY PRIVACY

a. Special deference to privacy in family setting

b. “family” having a changing/expanding definition: who deserves privacy deference?

c. Private sphere whittled away: state intervene w/ tort law, spousal violence

d. Parent-child relationship retains privacy, less under state control

i. state interfere w/ child abuse, but need strong trigger/certain amount of violence

ii. home is usually best place for child: lack of better options, state a lousy parent

iii. parental ownership feelings over children 

MARRIAGE

XI. Regulation of Marriage

a. marriage regulated throughout history

b. US marriage regs based on Eng CL: founded in roman catholic canon law, then Anglican

i. separation of church/state?  religious foundation incorp/adapted into rule of law

ii. Williams (OK 1975): wife has religious objection to divorce

1. Her argument: married in eyes of god, court cannot dissolve

2. Court solution: dissolves legal marriage; can go on believing still married, any transgressions are outside JD of cts

XII. Cons limitations on state marriage regulation

a. Fam law is state matter, but needs to jive w/ cons

b. Zablocki v. Redhail (USSC 1978) Wis statute

i. if have minor children and paying support, need court order before can marry: 

1. submit proof of compliance w/ support obligation 

2. demonstrate child isn’t and likely wont become public charge

ii. Violation of EPC: might prevent some from ever getting married b/c cannot prove financially able to always provide for previous children (falls on poor)

iii. right to marry is fund, strict scrutiny for laws that significantly interfere w/ entry into marriage (compelling state interest, narrowly tailored to achieve its goals)

1. State interest: prevent public charges, protect child welfare, opportunity to counsel parent about need to pay support

iv. statute not achieve goals: not increase support to children or prevent him from having more children (would only disadvantage future children )

c. Prisoner marriage?

i. Against: 

1. prison means loss of many rights (voting, freedom), marriage not diff

2. pregnancies from conjugal visits may be wards of state 

a. inconsistency: allow marriage if there is previous pregnancy

3. security problems w/ ceremony 

ii. For:

1. only those rights inconsistent w/ being a prisoner are lost; allow where right can continue to exist along side imprisonment

2. cannot live together, but can engage in other aspects of marriage: commitment, econ support, religion, legit children 

3. Even applies to life-term prisoners who will never be free

iii. Right to marry… and found a family? 

1. conjugal visits?  Not a right, often used as reward for good behavior, helps keep marriages together 

2. assisted reproduction w/ sperm sample? 

d. Void and voidable marriages: marriage as form of K requiring consent

i. Void: has such a fundamental flaw that it never existed

1. not need formal procedure to terminate; in practice good to get ct confirm

2. anyone can challenge, even after death of one of marriage parties

ii. voidable: effective until formally voided, usually ct-ordered annulment 

1. retroactive, treated as never existed after ct voids

2. must be voided during life of parties 

iii. non-marriage: flaw so fundamental there was never something even resembling marriage (i.e. siblings)

1. no real difference from void 

XIII. marriage restrictions: legal issues for getting into marriage
a. Capacity to marry

b. Consent

c. Formalities

XIV. Restriction: One at a time
a. must get out of 1 marriage before can remarry

b. Defining Polygamy (gender-neutral): 

i. Polygyny: 1 husband, many wives 

ii. Polyandry: 1 wife, many husbands

c. Reynolds v. US (1878): LSD polygamy outlawed: 1st amend freedom of religion? 

i. state regulates actions, not beliefs: can believe what you like but cannot necessarily do what you like

ii. Polygamy continues w fundamentalist LSD sects: state usually ignores except where underage marriage involved

d. UN disapproves of polygamy: protect young women from exploitation 

i. Can we develop system w/o exploitation?  

e. State v. Green (SC UT 2004) 

i. how did he attempt to avoid polygamy statutes? 

1. divorce one before other/some had spiritual marriages

2. not actually live in same home

ii. UT statute prohibits marriage or cohabitating w/ 1+ person:

1. Facially neutral: prohibition not tied to religion

2. Operationally neutral: some polygamy not religiously-motivated

iii. State has interest in regulating marriage: 

1. prevent marriage fraud

2. misuse of gvt benefits, children may be dependent on state

3. protecting nuclear family

4. Protect women/children from crimes associated w/ polygamy: exploitation, abuse, underage sex

XV. Restriction: of diff sexes
a. Criminalization of homosexuality started in middle ages

b. Lack of legal recognition:

i. 1960s used existing structures to get some legal rights:

1. adopt partner to get inheritance rights (courts generally struck down)

2. trusts

3. Named as beneficiary in certain settings

ii. Modern: acknowledge in an of itself w/o trying to fit it into existing structure 

c. Goodridge v. Dep of Public Health (SC Mass 2003)

i. 14 same sex couples refused marriage licenses, lost in lower cts

ii. Rational basis review: state interest must be rationally related to prohibition:

1. favorable setting for procreation

2. optimal setting for childrearing (2-parent fam, 1 of each sex)

3. preserve scarce state/private resources

4. same-sex couples more financially independent, not need marriage

iii. why interests not enough:

1. marriage not require procreation: takes only diff between same sex/diff sex and turns that into essence of marriage 

a. exclusive/permanent commitment is sine qau non of civil marriage

2. prohibiting same sex not increase hetero couples marrying/having kids

a. only denies children of same sex the stable family unit of marriage

b. research shows no real need for diff sex parents: perhaps daughters of lesbians have broader, less gender-specific career ambitions

3. nothing shows same sex couples less financially dependent

iv. D: rational basis is low standard, satisfied here: history/tradition 

1. right to privacy not require state to officially endorse your choices

v. stayed 180 days, senate asks for advisory opinion on if civil unions sufficient

1. no, still treating group of people differently

2. only option to allow samesex marriage (5/17/04): cannot revisit until 2012

3. still possible to have ballot measure to amend cons

d. Hernandez v. Robles (NY 2006) Rationale basis standard: could leg rationally decide…

i. it was better for children to grow up w/ 1 father,1 mother?

ii. family stability furthered by 1 father, 1 mother?

iii. Statute limiting marriage to hetero partners not violate DP or EP

e. Current law on same sex marriage:

i. Few states allow: Iowa, NH, MA, CT, VT (Maine voters overruled) 

ii. Some states amended state cons to prohibit

iii. Some in middle, allow civil unions/registered pship: creates new classification

1. not get same rights in each state

a. OR: same formalities, same rights/responsibilities 

2. not quite marriage, but more formal than cohabitation

3. sometimes only available to same sex couples

iv. Defense of Marriage Act: fed law only allows between 1 man 1 woman, allows states not to recognize marriages from other states

v. no one is happy w/ compromise: 

1. proponents: not same as marriage (separate by equal)

2. opponents: slippery slope towards allowing marriage 

f. Internationally: Netherlands 1st, now many (other Euro, Canada, S. Amer countries)

g. Transsexuals

i. Majority: sex determined at birth

ii. Minority: functional approach if external gender diff than internal perceptions

XVI. Restriction: unrelated by blood

a. Historical reasons for incest taboos

i. religion

ii. Genetic predisposition for recessive traits, increased disabilities 

1. only possible for very closely related, incest over several generations 

iii. Good order w/i family unit: parents supposed to protect, not want to confuse w/ marriage/sexual intimacy 

1. protect younger, dependent females from exploitation 

2. if things not work out could tear apart extended family

iv. yuck factor: social norms, universality of incest taboos

1. applies for close relationships, i.e. father daughter, siblings

2. gray areas around edges: 

a. uncle-niece?  Prohibited here, ok in Israel

b. first cousin? Majority prohibit, allowed in many Euro countries 

b. Affinity (by law) vs. consanguinity (by blood, whole or half): laws tend to prohibit marriage for either type of relation  

c. Israel v. Allen (CO 1978) Adopted bro and sis want to marry

i. Allow b/c relation is only by affinity:

1. prohibition likely cause as much discord as allowing

2. adopted children not grafted into adoptive fam for all purposes

XVII. Restriction: Age limits

a. Historically, age has been increasing: CL age of capacity for men 14, for woman 12

b. KS: 12 w/ parental consent (man convicted of statutory rape when couple back to Neb)

c. State interest in having limits:

i. Encourage mature decision-making: young not have full capacity to make responsible decisions 

ii. Prevent unstable marriage 

iii. Young marriage stats bad: decreased earnings, increased rate of divorce/abuse

iv. Vulnerability of children

d. Cons issues: denying fund right? No, delay only, not total prohibition (Moe v. Dinkins)

XVIII. Restriction: Genetically sound and in proper health

a. marriage allowance not effect sexual relations 

b. early 1900s Eugenics movement: 

i. many states prohibited marriage by criminals, alcoholics, imbeciles, feebleminded, insane

ii. forced sterilizations: criminals, insane, sluttly women, homosexuals

c. Controlling reproduction ended w/ horrors of NAZIs

d. Venereal diseases, blood tests (still have): more valid when VD was more incurable

i. not always a prohibition; sometimes only requires disclosure to future spouse

XIX. Consent

a. Marriage is a K: lack of consent can invalidate marriage

b. strong presumption in favor of validity

c. Capacity to consent/K: capable of understanding what you are agreeing to, judged at time of ceremony (not matter if not capable before/after)

i. court cares about capacity to enter K, not capacity to perform K

ii. Some w/ mental conditions may never be capable of consenting

iii. Temporary infirmary, i.e. drugs and alcohol  

iv. Consent undermined in some way, i.e. duress, threats, force, fear: sufficient pressure to overcome will of reasonable person

1. shotgun wedding (although not need to be that extreme)

2. Threat to disclose true info? Blackmail murkier, esp when true

v. Lacks capacity to consummate marriage by sex, other party not know at time of solemnization  

1. misleading info enough?

2. Some courts distinguish inability (can make voidable) and refusal (often not voidable, have to seek divorce)

vi. Mislead expectations? Fraud involving essentials of marriage

1.  identity of this person (sister swap under veil!) 

2. lying about wealth? Generally considered too peripheral

d. In modern times, serious things not enough to make marriage voidable will be grounds for divorce: not the same (financial division, personal feelings on divorce)

e. Sham marriages: Use legal rights of marriage for ulterior motive, not intend relationship

i. Immigration: non resident marries resident (usually for $) to get citizenship

ii. INS tries to prevent/discourage: broad power to examine marriage

1. marriage is fund right: can immigration ees obstruct that?

2. cultural differences: some couples not do proposals, not know much about spouse’s daily life 

3. Marriage Fraud Amendments (1986): leave country for 2 yrs before can be citizen if deportation proceedings started against foreign national at time of marriage

4. Judge can grant conditional marriage for 2 yrs, check back in

XX. Formalities

a. Typical steps:

i. Apply for license

ii. May need to demonstrate certain things to court (i.e. parental consent if underage)

iii. Pay fee

iv. Some states have blood tests

v. Some have waiting period, judge can waive if show cause (military deployment)

1. period of reflection, prevent hasty decisions 

2. how long can state make you wait to exercise fund right?

vi. Appropriate person performs ceremony 

b. If mess up formalities, is the marriage void? Courts try to avoid invalidating 

c. Carabetta (CT 1980) Married by catholic priest, never applied for license 

i. Valid: presumption in favor of validity; in absence of express lang in governing statute declaring marriage void for failure to observe statutory requirement, marriage is dissoluble rather than void

d. Proxy weddings: long history, royal families of Europe

i. Small # states still allow

ii. Cali: usually not allow, but allow when 1 member is military stationed overseas during wartime (person might not come back)

XXI. Exceptions to formal requirements of marriage

a. Not widespread, but serve specific purposes: do justice/fairness to those that didn’t comply w/ formalities or messed up (equity)

b. Common law marriage: Typically no ceremony, but behaved like married for long time

i. need to prove:

1. cohabitate

2. lead people (in community) to believe they are married

ii. why have?

1. practical obstacles to getting married (frontier times)

2. extramarital cohabitation was frowned upon, people would pretend

3. couples trying to fit into social norms not break them, so why harass them

4. consent at root of marriage, demonstrating consent through conduct 

iii. issues:

1.  inheritance

2. still need fund capacity to marry (not related, not already married)

3. lurking CLM: not registered anywhere, so what if 1 party later has a formal marriage w/ someone else?  Which is valid?

iv. Most states legislated away from recognizing

1. conditions that precipitated need no longer exist

2. historical stigma of shacking up no longer as important

3. states no longer reward those who are deceptive about marital status

c. Putative spouse doctrine: At least 1 innocent party acting in good faith belief there was marriage, finds out later there was fund flaw/obstacle, marriage not valid

i. Traditionally protected women duped by unscrupulous men, usually left w/ baby: avenue to obtain divorce/get support

ii. Estate of Vargas (1974, Cal) Man had 2 families, neither wife knew

1. inheritance? both innocent, equal division of estate

iii. theories:

1. quasi-marital property: equates property rights acquired during putative marriage w/ community property rights acquired during legal marriage

2. putative marriage as Pship: putative spouse as partner in joint enterprise

XXII. MARITAL RIGHTS AND OBLIGATIONS

a. Why get married?

i. religious, community reasons

ii. legal consequences: health care decisions, inheritance, support obligation 

b. Standard package of marriage: says something about what we value, nature of marriage 

i. Standard package varies by state, by time period

1. At 1 time, husband and wife were 1, and husband was that 1

2. Modern spousal equality (regardless of lived reality)

c. Anti-nuptials: changes default position society has developed for marriage

d. questions:

i. do legal rules promote idea of marriage as Pship? 

ii. To what extent does particular rule promote individuality?

iii. To what extent do legal rules, as interpreted by courts, promote equality?

XXIII. Names

a. Historically, common social practice for wife to adopt husband’s last name

b. 1960s started to change: why? 

i. Women entering workforce, already estab selves under maiden name

ii. Feminist movement, symbol of submission: make an issue of everything to get equal rights 

iii. Holding on to own identity

c. Currently: study shows decline in married women who retain maiden names

i. Choice: no pressure to change/not change, law not require change 

ii. Shows unity of marriage, kids have same last name 

iii. Not an important feminist thing to fight about

XXIV. Evidence and spouses

a. Historical: not give evidence against spouse: unity/1 person (could not testify for self)

b. Modern justification of not allowing adverse testimony between spouses:

i. respecting private martial relationship, privacy of home

ii. privileged communications like w/ priest/atty

iii. apply even if 3rd parties hear? witnessing acts as well as verbal communications?

c. ABA, ALI: absolute privilege not working anymore, many states back off

d. Trammel v. US (USSC 1980)

i. Privileged, private communications between spouses still protected, but narrower

ii. Privilege vests in witness spouse: cannot be compelled to testify nor prevented 

XXV. Property: ownership and control

a. What difference does marriage make to property during marriage? 

b. VERY IMPORTANT: Consequences of marriage separate and distinct from consequences of divorce

c. Historical: all property belonged to man

d. Two systems:

i. Separate property/CL states (majority): property owned before marriage AND acquired during marriage stays separate

1. became favored system after Equality in Marriage Act

2. title is everything: at extreme, says marriage makes no difference

a. support independence, individuality

b. disadvantages wife (usually), who doesn’t contribute in way that shows on paper / amasses property  

c. non-earner not have anything if apply absolutely

3. Property rights on death: automatic right to take elective share (usually 1/3 or ½) or what given in will

4. complications:

a. hard to ID what belongs to each: bad recordkeeping when happy

b. trusts: funny rules to offset harsh results from separate property

c. duty to support during marriage? 

ii. Community property, civil law states (La, Ca, Wa, Tex, AZ, Wis (switches)): two independent people coming into marriage, each w/ some property already

1. marriage as Pship: what bring in before marriage or by individual gift is yours; after marriage everything acquired belongs to community, each spouse having ½ interest in community

2. Property rights on death: right to ½ of undivided whole

a. each spouse can devise their ½ by will

3. diff states:

a. exempt property acquired before marriage  

b. exempt things acquired during marriage by gift/inheritance from 3rd party (windfall, not worked together as Pship to acquire)

c. some exempt PI recovery:

i.  TX: exempt $ for P/S, but not loss of earning capacity

ii. AZ: all recovery community property

iii. Uniform: exempt except reimbursement of expenses paid from martial property

d. cut off date when stop acquiring property as community?

i. TX: date of divorce decree 

ii. AZ: petition for dissolution 

e. Martin v. Martin (1984) Husband spends some of community property on girlfriend 

i. His argument: affair benefited community b/c she didn’t want sex / entertainment value of affair saved him from drinking $ away

1. spouse cannot defeat claim for misappropriation by claiming he derived benefit from expending community assets;

2. Allowed if benefited community as a whole or happened w/ community’s express/implied consent

ii. what expenditures not allowed by some courts?

1. affairs

2. drinking

3. gambling (but not bad investments made in good faith)

XXVI. Conclusion: What marriage attributes promote individuality/promote unity? 

a. Comm. Prop: marriage as Pship

i. promotes equality by valuing non-earner’s contribution

ii. downplays disparity in gender income

b. Sep. prop: on divorce, may be able to get more 

c. Names: choice can promote equality, individuality or unity

d. Tort: treated individually now, not as unit, equality of women, some claims lost

e. Evidence: promotes choice 

XXVII. Validity of premarital agreements
a. Allowed in almost all states, rules for enforcement differ

b. Premarital agreements have very long history 

i. Very popular w/ European aristocracy: 

1. wife’s family want to protect dowry from new husband

2. large interest in passing on family interest through generations (dynasty)

ii. early US courts not like, looked for ways to void

1. lack of consideration

2. fid relationship requires higher rules for contracting (disclose, deal fairly)

3. public policy: Ks encourage divorce

a. sometimes terms made divorce attractive option for 1 party 

b. distasteful to talk about divorce before marriage

c. unequal bargaining power 

c. What has changed to make marital agreements more attractive?

i. Gender equality in eyes of law: no more paternalism, women not considered weak/incapable of making agreements

ii. Changing social demographics:

1. Higher divorce rates, more socially acceptable

2. remarriage complicates property dist. (kids from previous marriage) 

3. marriages happens later in life when individuals may already have amassed a great deal of property 

4. fashion factor: Hollywood does it!

d. Duress (objective/subjective): pressure sufficient to overcome will of reasonable person or this particular individual (i.e. person particularly vulnerable)

i. about to get married? 

ii. Woman pregnant? 

iii. Request to sign done in front of children from previous marriage?

iv. Didn’t read agreement before signing?  

1. Not duress, no excuse (different if you were prevented from reading it)

v. Given up job, moved across country already? 

e. Procedural fairness (DeLorean (Cal law 1986) old biz exec and model)

i. Time between K and marriage: pre-consent aspect

1. no duress here: given to her hours before wedding, no time for reflection, she consulted his atty who told her not to sign it

2. ALI: suggests 30 days before wedding 

3. CA now: raise presumption of duress if presented >7 days before wedding

ii. Unconscionability: parties can agree to divide marital assets in any manner as long as spouse not left destitute/public charge (not asking if is fair/reasonable)

iii. spouse seeking enforcement must have made full and complete disclosure of financial wealth before agreement signed

1. need to know what you are giving away by signing

2. how detailed must disclosure be? 

a. NJ: detailed statement of respective assets 

b. Cal (then): only general disclosure: her knowing he was wealthy sufficient, even if not know specifics

f. Substantive fairness: terms fair? 

i. Need more than 1 spouse getting a bad deal to not enforce

ii. Misconduct during marriage not determine if K will be upheld

iii. When judge unconscionability: when made or time enforced? (Gross)

1. property waiver judged at time K made

2. income waiver judged at time of divorce, unconscionable if circums changed too much (cannot force wife back to lower standard of life)

g. Why still so rare despite social/legal acceptance? (5-10%)

i. Ignorance about consequences of marriage, not see benefits of an agreement

ii. Fear it signals doubts about marriage, lack of trust

iii. Optimistic about security of own marriage 

iv. Scotland: legal consequences from co-habitating = couples writing agreements

h. Weitzman Marriage Contract: What would be good for people to K for in marriage?

i. Defining personal relationship/party expectations vs actual enforceability in court

ii. Does agreement bind to certain lifestyle w/o flexibility/room for growth?

iii. Some states encourage pre-martial counseling to discuss personal expectations

iv. Covenant marriage: special kind of marriage that requires premarital counseling

XXVIII. Non-marital cohabitants: rights and obligations
a. History: marriage foundation of society, not enforce Ks between cohabs (prostitution)

i. CLM: treated as if married if co-hab and hold selves out as married

1. in decline, obstacle even where allowed: modern couple not need to pretend to be married, co-hab not have stigma 

ii. increased importance of how law views these relationships b/c increased co-hab, increased social acceptance 

1. statistically, ratio of co-hab to marriage in US is 1:14

2. many co-hab before marriage 

3. Palimony? ongoing support payments of former co-habitatants

a. Marvin rejects rehabilitative alimony

iii. Australia: giving rights to mistresses/non-spouses after breakup

1. why didn’t man fight it? wants to keep it hidden from wife/public

b. How define co-hab? When trigger legal consequences and what consequences? 

i. Marriage easy to define time limits, responsibilities; Co-hab is more vague 

ii. can make legal concepts fit co-hab relationships (K, equitable dist, etc.)

1. existing legal remedies not very helpful to nonmarital couples wanting to attach rights/obligations to co-hab

iii. can enact legislation specifically designed to deal w/ certain kinds of relationships: defining/creating a legal concept 

c. Marvin v. Marvin (Cal 1976) existing legal concepts

i. She seeks equitable dist (all property in his name) based on supposed oral agreement to combine efforts/earnings and share equally in what accumulated 

ii. Def argument why shouldn’t uphold agreement: 

1. alleged K violates public policy: tied to illicit nature of relationship/sex

a. RULE: K between nonmarital partners unenforceable only to extent it explicitly rests upon immoral/illicit consideration for meretricious sexual services 

b. Look only to consideration underlying agreement

2. violated public policy b/c impaired comm. property rights Def’s ex-wife

a. improper transfers of comm. property only voidable by aggrieved spouse: ex already had chance to assert her rights in divorce

3. Marriage Ks must be in writing: this is not a marriage K

4. non-marital agreements promote divorce: generally not affect marriage

5. discourage getting married: whether individual better getting married or having nonmarital agreement will depend on particular facts

a. failure to uphold these agreements could discourage marriage in same way upholding them could 

iii. On what basis could Michelle have claim?

1. express K

2. implied K: Pship, joint venture, determined by party behavior

3. equity: courts can look to variety of remedies to protect parties’ lawful expectations (constructive, resulting trust, quantum meruit)

a. must base on some recognized underlying obligation in law/equity

iv. Marvin loses in end: result fair? 

1. fair: court not find any K or legal/equitable principles to base award 

a. he was already married when they started relationship

b. not reanimate CLM: if want marriage rights, get married

2. unfair: unequal bargaining power; perpetuate exploitation of women 

a. Some feminists against allowing these Ks b/c not encourage women to get own careers/provide own support 

d. States differ on allowing agreements:

i. Ill (Hewitt): public policy voids agreement in consideration of future illicit co-hab

1. social role in supporting marriage

2. co-hab could jeopardize marriage institution 

3. is for leg to allow if want to (already rejected CLM)

ii. OR: upholds express/implied agreements between co-hab couples

iii. Ireland (1981): extended same rules to same sex couples 

e. Statutory attempts at imposing rights/obligations on nonmarital partners

i. VT: Valid Civil Unions

1. only for same sex couples excluded from marriage laws 

2. Benefits elective: seek a license, registration, marriage equivalent

ii. ALI blueprint: domestic partners

1. hetero/same sex couples: not replacement for marriage 

2. Benefits automatic if co-hab (not as easy to tell when applies)

a. co-hab parenting period: triggered if have common household w/ common children for specific period of time

b. presumed domestic partners if common household, no children, for co-hab period

i. rebuttable by evidence of oral/written statements, financial intermingling, econ interdependence, etc.

c. can K out of deal if not like it

3. academic criticism: fear undermining marriage by giving legal recognition to nonmarital state

a. denies freedom to elect either to get married or co-hab w/o property-sharing obligations

PARENTING

XXIX. Legitimacy

a. Historical discrim against illigit children: heir of no one, cannot hold public office

i. reinforcing importance of family unit, certainty for inheritance, religion 

ii. Legitimating by later marriage only way to save

iii. Ok as long as married before birth, even if not married at time of conception 

b. Stigma slowly removed, often on single issue basis

c. EP (Levy v. LA 1968): cannot treat illegit kids diff, not non-persons

XXX. Paternity
a. History:

i. Law long supported children born w/i marriage

ii. Presumption married woman’s husband is father of child (exceptions for inaccessibility)

iii. Discrim against children born outside marriage: where paternity is disputed

1. mother/state pursue men not eager to take reasonability for children

b. Michael H v. Gerald D (USSC 1989) 

i. Mom Carol marries G, M is sometime lover, Victoria born to G during marriage to M: each man held out as daughter, lived w/ at diff times

ii. father’s rights: M wants to estab paternity, gain legal right to spend time w/ her

iii. Conclusive presumption of legitimacy: child born to wife is child of husband 

1. 2 yr period for husband/wife to challenge: 3rd parties not have standing

2. policy? Protect intact family unit, encourage staying together

3. Can’t prove paternity, but he wanted more (parental prerogatives): too intrusive on intact family unit

iv. DP argument: bio father has liberty interest in relationship w/ bio daughter. Law recognizes importance of familial relationships 

1. rejected: respect for historical, traditional, married family unit; no historical protection for extramarital children

2. needed to show he had a fundamental liberty interest in being a father to Victoria that is being infringed by statute

v. Brennan: framed analysis differently: parental relationship historically protected, thus M should have protection

1. don’t squash freedom not to conform

2. should respect bio relationship

3. expand view past traditional marriage 

4. times changed since presumption: not uphold when factually incorrect 

vi. EP argument? 

1. Child not being put into disadvantaged category; opposite, being placed in advantaged legitimate category

2. Victoria’s interests (guardian ad litem): no hist right to have multiple dads

c. states vary:

i. WY: integrity of family unit, child’s best interest not to let outsider dispute legit.

ii. Wis: distinguish bio fathers who have formed relationship and those who have not 

iii. OR: rebuttable presumption if married

1. Can estab by filiation proceedings 

2. (2) only husband/wife can challenge 

3. others need permission of spouses to challenge if spouses married/cohab

4. (3): court has equitable discretion to admit evidence, considering interests of parties/child: could exclude even if bio dad found a way in under (2)

XXXI. Maternity

a. Historically was not a large legal issue, presumption is mother

i. Only arose w/ aristocracy: swapping royal stillborn w/ replacement child 

b. Modern issues: 

i. mistake in hospital, go home w/ wrong babies 

ii. mistaken embryo implanted

c. Mays v. Twigg: took wrong baby home, when dies, find out, seek visitation w/ bio

i. Court dismisses: intervening would be detrimental to child’s welfare

XXXII. Adoption

a. What effect does adoption have? Legal consequence is to transplant child from birth family to adoptive family

i. continuing links w/ birth family?  Open adoptions?  Visitation? 

ii. continued prohibition on marriage of adopted child/close birth relatives 

b. History

i. Popular in legal systems throughout history, esp Roman laws

ii. Not CL, only statutory: procedures varies per state, very technical 

iii. Eng/Amer law late to formalize

1. In US, was response to orphaned children of Civil War:

2. 1929 for England (response to WWI): lots of animosity to idea of legal system creating familial relationships

iv. by early 20th, all US states had adoption

1. early adoption was for benefit of adult: create heir to pass on property, farm help/labor force (preference for older children)

2. slowly, children’s interests became focal point of adoption 

v. by mid-20th, most common was young sgl mom (social/financial pressure) gives baby to married couple unable to have children (infants preferred)

c. Modern Adoption 

i. social changes = fewer babies available to adopt

1. single motherhood not have same stigma 

2. abortion, contraception, edu about options

ii. adoption shifts from solution to sgl motherhood to end point for child protective services (foster care kids find permanent home)

1. States screen adopters b/c has responsibility to make safe placement

2. Natural birth parents risk medical/social issues; potential liability of adoption agency if intentionally misleads adopters as to condition of baby

iii. as demand increased, movement to foreign/older, children w/ psychological issues 

d. international adoption:

i. some see as affluent West raiding other countries for their most important resource, their children/future

ii. black markets / corruption

iii. giving children a better future? 

iv. Haag convention: system to ensure appropriate consents in place before child leaves country of origin

1. screen adopters in origin state same as if adopted in-country

2. Adopters need to understand foreign kids have special needs: medical, psychological, lang

v. Amoration immigration act: biracial babies/their mothers faced persecution after Vietnam war: statute allows children born between 1962–76 to US military/native mothers can come to America, w/ family members (25k did)
e. transracial adoption: what about child’s heritage?

i. For racial matching: risk child will lose touch w/ cultural heritage

1. cultural genocide: stealing children from disadvantaged, esp black/Indians

2. Awareness of racial background necessary to child’s development

ii. Against racial matching: Individualist: most important is having singular family

1. leaves more children in foster limbo b/c more whites want to adopt, more adoptable children not white

2. gvt involvement in drawing classifications based on race uncons

3. Not work for international adoptions (no requirement in Hague Convention, but state rules for approving adopters could affect)

iii. Adoption of Vito (Mass SJC, 2000)

1. TC: Mother unfit, but fear racial issues may sometime become problem

2. Court can retain equitable JD to address post-adoption contact, but not best place: is for adoptive family to work out w/ birth family

3. Bad idea to order visitation? 

a. Parents constitutionally protected on raising kid as see fit: court-ordered visitation curtails/burdensome to adoptive parents’ rights 

b. Child’s interests change w/ time: future possible race issues not reason to order visitation now

4. when/why good idea? 

a. No adopters identified

b. Birth parents/adopters cannot reach agreement

c. Independent rep for child: negotiating adults shouldn’t decide best interests of child 

d. Bond between child/birth parents 

5. (D): statutes allow court to decrease but not increase party-made visitation agreement: if court cannot expand agreement, how can it totally create it?

iv. ICWA: prioritizes adoption of native Americans by familial/tribal group

1. separate status of Indian nations 

f. Who can be adopted?  Who can adopt?

i. started w/ married couples

ii. Controversy over same sex couples: 

1. some states, including OR allow

2. some states ban

3. FL disallows all homosexuals from adopting, regardless of marital status 

a. Challenged: gay men fostered children, wanted to adopt AIDS babies: not permitted to adopt (USSC wouldn’t hear)

iii. adults adopt adults to create legal relationship? Most courts disallow 

g. Access to records: should adult adopted kids get access to their records?

i. Can learn about family history, genetics, ethnicity 

ii. Historically, adoption records not sealed from beginning

iii. Practice slowly changed to completely sealed

1. Some states allow opening for good cause

2. voluntary registries: birth parents can sign up, indicate would welcome future contact from child (child can register, linking to birth siblings)

3. OR: records open to child at 21

a. Anonymous birth mothers sue for injunction: violation of privacy and contractual rights 

i. Failed: no contractual rights, whoever took baby had no authority from state to promise confidentiality

ii. Privacy rights not sufficiently individual 

iv. Problems w/ allowing records to be open?

1. birth parents may not want to be found, current family might not know

2. birth parents had expectation of secrecy under law when they gave up

3. some children don’t know they are adopted: do they have a right to know? 
h. Other Issues 
i. Who should be in charge: private adoption agency or state?

ii. What test should court apply to contested adoptions?

iii. Undoing adoptions after the fact? 

1. Generally requires something like fraud 

2. Once adoption granted, system is done: usually no post-adoption scrutiny 

iv. Step-parent adoption: more popular due to sgl motherhood, increase in divorce

v. Religious background of children: adopters can express preference if go through private adoption agency

XXXIII. Consent to adopt

a. whose consent do we need?  

i. Mothers, fathers

ii. Issues w/ non-marital fathers

iii. Children?

b. Issues:

i. adoption cases very time sensitive: better to go through mediation?

ii. Extra protection for very young mothers?

iii. longer delay to finalize, let mother see options? 

c. In re JMO (La 1988) Young sgl woman gives up baby, then wants it back

i. La rules on private adoption:

1. Parent must sign surrendering doc freely, voluntary, 5 days after birth

2. 30 days after signing to revoke consent: might be effective

3. Best interest test on whether to accept revocation

ii. Essential characteristic: psychological bonding w/ either birth or adoptive parent 

1. not want to award custody to stranger to child

2. TC only considered financial resources, not broader child’s best interest
d. Lehr v. Robertson (USSC 1983) bio dad seeks to prevent adoption by step-father

i. married father in same position consent as mother: non-marital fathers?

ii. Precedent:

1. Stanley: state presumed nonmarital live-in father unfit after mother dies 

a. DP: deserved hearing for fitness

2. Quilloin: no estab relationship between birth father/child = not on equal footing w/ caretaker mother

3. Caban: EP claim relevant when both parents involved

iii. Distinction drawn between fathers:

1. fathers who recognize child: Significance of biological connection offers natural father opportunity no other male possesses to develop relationship w/ offspring. If he grasps, accepts some measure of responsibility for child’s future, he may enjoy blessings of parent-child relationship, make uniquely valuable contributions to child’s development. If he fails to do so, Fed Cons not automatically compel state to listen to his opinion of where child’s best interests lie

a. How prove? Adoption of Kelsey
i. father attempted to provide care/support

ii. immediately sought custody, when rebuffed went to court

iii. mother wanted to give up entirely, not have it adopted by current husband

2. fathers not involved in child’s life until mother moved to get child adopted

a. here: didn’t sign up w/ putative father registry, name not on birth cert, never lived w/ mother/held self out as father

b. Did mother did obstruct him finding child? need more info

e. What is a good excuse for non-involvement?

i. prison? No sympathy, got himself in position, his problem

ii. rehab? not much sympathy, might want to encourage people to better selves

iii. Father misled as to birth? sometimes too late to undo adoption

1. Deber v. Schmidt (Iowa): “birth parents” consent, mother later reveals man who consented was not father, now actual birth parents want back

a. child never truly freed for adoption, returned 

b. Disruption to child, distressing to prospective adopters

2. How prevent fathers being misled as to paternity?

a. FL: Scarlet Letter Law: if cannot name father, ad for 4 wks in place of conception w/ name, physical description, date of birth, description of all possible fathers

b. no exception, even for rape cases/minors/abuse

c. stuck down: state not show interest outweighed cost to individual 

f. child’s consent?

i. If child vocally against, probably shows adoption not in best interests

ii. OR: 14+ requires consent

XXXIV. ASSISTED REPRODUCTION: Children born w/ use of technology

a. Science ahead of law: legal system has clear idea of parentage: natural birth or adoption

b. challenges traditional notions of parentage: Courts initially decided on case-by-case basis: inconsistencies w/i and between state

i. What is motherhood? Egg owner, surrogate, non-egg carrier who is keeping

ii. What is fatherhood? One who raises, one genetically linked

iii. social parents? 

iv. Previously, fairly solid view of who parents were: now look to diff factors: 

1. genetic connection

2. intent to create

3. carrying fetus to term

c. Techniques

i. Artificial insemination: obtain sperm, inject into woman, normal pregnancy 

1. easy when married woman uses husband’s sperm: legal presumption they are parents, consistent w/ biology

2. common issue: post mortem use of genetic material: older man leaves genetic material to girlfriend; his other kids want to block inheritance

3. more common to use donor sperm, known/anonymous, clinic acts as intermediary

4. forefront in 1950s: variant on adoption

5. sgl motherhood discouraged, statutes not anticipate unmarried people would use technique

ii. In Vitro Fertilization: embryo fertilized under laboratory conditions 

1. Opens up # people involved in process

2. Ovum may be from women carrying baby or not

3. Sperm may be from partner of woman carrying, someone else, anonymous 

4. Vitrification

a. Easier for men: can get sperm frozen, or fertilized eggs

b. Now, women can have unfertilized eggs frozen (before technology wasn’t that advanced, needed to be fertilized)

5. Issues w/ IVF: more issues than AI, but more regulated b/c involves clinic 

a. Mix-up at clinic: couple intends to have own genetic child, accidentally implanted w/ stranger’s embryos 

b. left over embryos: must create more than intend to use to succeed

c. How many should you implant at once? multiple-child birth: econ burden, health issues

d. What if commissioning couple not want baby once its born?

i. Can happen if baby is disabled, couple no longer together 

iii. Surrogacy: woman carries fetus w/ intention to give to other couple

1. may be genetic mother (rare now, too much litigation) 

2. most common for commissioning couple to have embryo implant in unrelated host

a. esp popular w/ male couples 

b. issues w/ rich women paying poor women to have their babies 

XXXV. Artificial Insemination 

a. Jhordan C. v. Mary K (Cal 1986)

i. No K: private insemination, disputed facts over bio dad’s expected involvement 

ii. Statute: donor sperm provided to licensed physician for use in AI of a woman other than donor’s wife is treated in law as if he were not natural father of child

1. written w/ expectation of use by married couples: not account for unmarried sgl parents, same-sex couples

2. not apply here b/c sperm not provided to physician 
iii. Mary arguments why statute should not apply to her anyway:

1. physician involvement not mandatory in statute

a. court finds was deliberate part of statute

b. health justification: screening

c. opportunity to record happenings, learn legal implications of K

2. EP: married woman get benefits sgl woman do not 

a. statute treats both women same as to physician requirement

b. Married and unmarried are not similarly situated 

3. Procreative choice: she could have used physician, not impose on choice

4. Mary and Victoria privacy argument that family unit not being protected

a. Not proven they are family unit

XXXVI. IVF and Progenitor rights

a. Normal situation: couple cannot conceive in normal way, creates embryos (may/may not be their donor material) w/ intention to implant embryos later time

b. If they separate, what happens to embryo?

i. problem when banks not have K: usually do now, provide for divorce, death, etc

ii. problems occur even when there is a K

iii. what happens when 1 or both parties seek to challenge K? 

c. In re marriage of Witten (Iowa SC, 2003) their genetic material

i. Embryo K requires joint consent for decisions about embryos; they divorce, she wants to implant; he wants donated to other couple (neither want destroyed)

ii. Wife’s argument for not following K:

1. right to bear children should override K

2. best interest of embryos test on who more fit to have

iii. diff approaches: 

1. contractual approach: couple made K, court uphold if not violate PP

a. benefits: Certainty, empowers individuals, underscores seriousness of consent process

b. drawbacks: Insufficiently protects individual/societal interests

i. circums change, people cannot know now what want later

ii. societal interest in reproduction, undervaluing human life by saying is only matter of party K

2. contemporaneous mutual consent approach: consent of each party when a decision needs to be made


a. benefits: Allows change of mind, empowers when issue comes up

i. this court adopts: against PP to enforce prior agreement between parties in highly personal area of reproductive choice if party changes mind on disposition/use of embryos 

b. drawbacks: Impasse, bank holds if cannot agree

3. equitable balancing test: like contemporaneous w/o mutual consent 

a. if disagreement on disposition, court equitably evaluates interest of both parties: preference given to procreation or non-procreation?

b. Benefit: Fact dependent, no impasse 

c. Drawback: Uncertainty, substituting courts judgment for judgment of those involved

d. so far, cases not involve women who have no other way to have children

i. Israel: right to procreate/not not equal: separate societal interest in procreation 

ii. Evans v. UK: women w/ ovaries removed has male partner fertilize; they break up, he doesn’t want them used, she wants them implanted

1. Outcome: she cannot implant: continuing consent between man/women required in every stage of reproductive process
XXXVII. Surrogacy
a. Baby M, 1988: first surrogacy case

i. custody dispute between mother (surrogate) and father (sperm donor husband)

ii. Couple gets custody/adopt, birth mother gets visitations 

b. Johnson v. Calvert (Cal 1993)

i. Embryo is couple’s genetic material; surrogate Anna refuses to give up 

ii. motherhood? Statute has no preference between blood test/proof of birth 

iii. RULE: when genetics/birth not coincide in 1 woman, she who intended to create child/raise as own is natural mother

1. but for actions of couple in deciding they wanted to have child/create embryo/find surrogate, there would be no child 

2. intention of all from beginning that child belonged to couple, not birther

iv. Anna Arguments:

1. baby selling: cannot pay for adoption, so cannot pay for surrogacy 

a. agreement was pre-conception; adoption has issues of pressure b/c child already in existence 

2. surrogacy exploits/dehumanizes women

a. Saying woman cannot knowingly/intelligently agree to gestate child of another carries overtones that woman are not equal to men 

b. no proof surrogacy exploits poor women anymore than they are naturally exploited due to econ standing

3. liberty interest in relationship w/ birth child

a. needs historical roots, which surrogacy does not have

v. Other solutions? 

1. can both be declared mothers, w/ division of involvement?

2. diff kinds of motherhood in law? 

c. In re Buzzance (Cal 1998)

i. embryo not related to commissioning parents or surrogate: couple splits, husband not want responsibility for child, mother wants, surrogate doesn’t 

ii. Couple is lawful parents: surrogate bore bio-unrelated child on their behalf

1. Jaycee not exist but for couple’s actions: initiating role in her conception and birth, thus responsible to be her parents

d. KM v. EG (Cal 2005)

i. Lesbian couple lives together; KM donates egg to EG: EG claims intended to be sgl parent, KM claims is parent despite waiver in donor K

1. TC: KM not parent, same as sperm donor

ii. KM parent despite form b/c donated egg to lesbian partner to produce children to be raised in joint household
1. both mothers: KM cannot waiver/be forced to relinquish parental rights 

e. Additional issues:

i. just 2 parents in KM, but what about 2+? Sperm donor father? 

ii. What if there are 2 parents and 2 step-parents? 

iii. Embryos of parents killed before implant?

1. Australia: “abandoned” or “orphaned embryos” 

iv. Kids want to find those who donated genetic materials - anonymity concerns? 

XXXVIII. RIGHTS OF CHILDREN

XXXIX. UN Convention of the rights of the child
a. Ratified by every country except Somalia and US (lots of support for ratification) 

i. world consensus on child’s rights

ii. U.S. played important part in drafting

iii. US has signed: shows commitment to terms, won’t frustrate overall objectives 

b. Historical attempts to define children rights


i. 1959: UN Declaration of Rights of Child: desirable goals for children’s rights 

ii. 1970s children’s rights movement

1. addressed issues of content, enforcement, recognition of children’s rights

2. liberation school: rights in terms of self-determination of own future

a. some attempts at protecting children impaired these rights 

b. right to edu, fair trial

c. controversial rights: sexual freedom/drugs, choice where to live

d. influential but criticized: protecting children paramount

iii. 1980s concept of welfare: emphasis on responsibilities of parents/other adults

iv. 1979: International Year of Child: Poland suggests Convention w/ normative effect, enforceable in world community (10 years to draft)

1. diff gvts/intl orgs get together to finalize text

2. adopted unanimously Nov 20, 1989

3. 20 states ratified by Sept 2, 1990 (quickest ratified convention in history) 

4. Intended for all kids, in all circums: peace/wartime, rich/poor/developing 

a. only some parts are relevant to particular child

5. recognizing/enforcing children’s rights: tensions between rights to protection/welfare vs right to participation 

c. Academic framework: types of rights:

i. general rights: human rights, life, no torture, free expression/thought/info, privacy

ii. rights requiring protective measures: protect from econ/sex exploitation, prevent drug abuse/all forms of abuse and neglect

iii. civil status: acquire nationality, preserve ID, remain w/ parents if in best interest

iv. gvt/welfare, social rights: reasonable standard of living, health, basic services, social security, edu, leisure 

v. children in special circums: disabilities, refugees, orphans, adoption, cultural concerns of minorities, rehab for suffering, no soldiers under 15

vi. procedural provisions: own enforcement, publishing, monitoring implementation 

d. Central provisions: foundations of convention

i. Art 2: Child entitled to protection from range of discrim

1. Affirmative obligation for state to provide protection

2. (1): discrim not permitted on child’s or parents/guardians race, color, sex, lang, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status 

a. Sexual orientation not mentioned (reflects times when drafted)

3. (2): state take all appropriate measure to ensure protection against all forms of discrim  (broader) 

ii. Art 3: centrality of welfare: Best interest of child “a primary consideration” in fam/in public bodies

iii. Art 12: right to participate in judicial process

1. Express views freely, input in decision-making process in fam/gvt/court 

a. views taken into account in light of child’s age/maturity

b. Cannot be holder of rights if have no opportunity to pursue/enforce

2. Tension: what gvt thinks is best interest not always what child thinks (adult perception of welfare vs. child’s perception of self welfare): how protect both welfare and participation? 

a. child’s view important, but not have autonomy

b. participation is child’s right; decisionmaking is adult responsibility

iv. Art 5: important role of family, child’s evolving capacity

1. Family is normally best place for child to be brought up

2. family encompass wider group n some communities (i.e. tribal structures)

3. evolving capacity: children gain experience of decision making so can do it once reach adulthood 

e. Other specific provisions

i. Art 9, 18: reinforce importance of fam group if consistent w/ child’s welfare

ii. Art 14:  right to freedom of thought, conscience and religion

1. Consistent w/other rights of US?

iii. Art 24: highest attainable standard of health: responsibilities of fam/state?

1. Standard of living

iv. Art 19: What about parents who believe in physical chastisement?

v. Art 37: (a):  no torture, cruel, inhuman, degrading treatment, no death penalty, no life imprisonment 

f. When country ratifies, can do so subject to:

i. Declaration: country declares how it interprets certain provisions 

1. UK: only applies after live births: ensure abortion remains legal 

ii. Reservations: holding back on certain provisions, ratification not all or nothing 

1. i.e. UK: reserves right to apply own laws of immigration/nationality 

2. prob: reservations so far reaching as to impact heart of convention 

a. i.e. welfare not primary consideration: effectively ratified? 

iii. optional protocols: adding sections (i.e. prostitution, pornography, child soldiers)

g. Enforcement: Lacks effective enforcement provision: no international court

i. general comments: explain open-ended sections

1. examples of good compliance

2. examples of what committee thinks is not good enough 

ii. Self-reporting (soft, many itnl conventions this weak): state submits report to committee 2 yrs after ratification, every 5 yrs after

iii. flaws w/ reporting process:

1. ten member committee creates backlog 

2. some states report late or not at all

a. 25% states that have ratified never report

b. another 25% 3-5 yrs late

3. even if do report, state determines content of report: easy to report only good things, ignore bad stuff

iv. What can committee do w/ info once received:

1. Call for further info, ask sr. civil servant to testify to committee on things not covered in enough detail in report

2. Receive reports from non-gvt orgs: their thoughts on how gvt doing 

a. tend to focus on gvt shortcomings, shows gaps needing committee follow-up, help committee understand gvt’s report

3. Produce concluding observations for country:

a. tactful lang: encourage, persuade, non-confrontational

b. positive aspects: what country doing well

c. principle subjects of concern: areas committee wants gvt to improve

d. suggestions, recommendations: how improve areas of concern

i. intention: when gvt reports again, will have addressed these suggestions/subjects of concern, rectified situation 

4. Condemn country, but not have any real effect 

a. Some leverage if country depends on UN for aid (can withhold)

i. Don’t want to withhold, b/c usually helps women/children 

b. countries could impose trade embargos (but not done) 

v. Is convention effective in furthering children’s rights? improving child life?

1. Sets standards of rights to which child is entitled

2. sets goals to strive for, even if gvt unable to secure those rights at this time

3. important lobbying tool for democratic country: evidence why gvt should do certain things  


4. world perception, pride: countries want to been seen as keeping promises, living up to reputation of honor, supporting human rights

XL. Children’s rights and legal status
a. Capacity to sue: absence of legal disability that deprives party of right to come to court

i. traditionally, courts not recognize unemancipated minors right to initiate legal proceedings in own names

1. fear kids will bring frivolous claims

2. intrusion on parental rights 

ii. procedural requirement of capacity to sue not unduly burden child’s fund liberty interest to be free of physical/emotional violence at hand of most trusted caretaker

b. Guardian ad litem: Adult stand along side children to help represent child’s welfare, support him through process

c. Dispute resolution in families: should kids get to take their parents to court?

i. Courts may not be best place: final destination when other things don’t work

ii. Mediation better for quarreling families when not need to involve social workers 

XLI. The child client

a. Questions:
i. To what extent are interests of child taken into account?

ii. To what extent is such a child’s views taken into account?

iii. What mechanisms may be used?  Need to do more?
iv. Does current state of law comply w/ requirements of UN Convention (art 12)?
b. approaching child interview:

i. usually haven’t been treated well by adults previously

ii. empathy 

iii. make it a process children can understand, participate in 

c. Relationship building: solid relationship built on trust

i. Make child comfortable

ii. Show focused on him, build trust, estab rapport  

iii. Don’t be too invasive, start w/ simple questions

iv. Seated so can make eye contact, not invading space

v. Give plenty of time to think about/respond to questions 

vi. Prove you will follow through on what promised

d. Roles/responsibilities

i. Explain role as child’s advocate: help client in/outside courtroom 

1. Diff than guardian ad litem

2. Diff roles in diff JDs

a. advocate for child’s expressed wishes

b. advocate for child’s best interests

c. combo of both

ii. explain important court rules

1. atty-client privilege: only confidential in some JDs

2. mandatory reporting 

iii. explain roles of others: diagram on courtroom layout 

1. judge: main person who makes decisions

2. prosecutor: atty, works against us

e. Communication tools 

i. special attention to lang: clear, simple terminology, age-appropriate, use child’s terms for people/things, avoid legal jargon 

ii. children are not small adults: developmental stages govern what they understand 

1. change based on age, situation, emotional state

iii. hard for anyone to admit they don’t understand: 

1. create envir where child can ask questions

2. let them tell you what they understand

3. have them repeat back to you in own words 

iv. child needs time to communicate, expect silence at first: patience builds trust, let them know you will let them share when they feel comfortable 

f. Successful interview techniques 

i. Conflict: atty list of things want to find out vs child’s desire to get it over w/

ii. Child-centered interviewing:

1. start w/ basic relationship building questions: encourages child to open up

2. active listening techniques

a. listen to how child saying things: children not always good at articulating how they actually feel

3. acknowledge child’s feelings 

4. address child’s concerns

iii. Funneling:

1. Stage 1: atty lets child tell story uninterrupted

a. Shows child you will let them speak

b. Shows you don’t discredit his story just b/c he is a child

c. Shows his perspective, what’s important to him

2. Stage 2: atty asks open-ended questions, broad understanding

a. Start w/ WWWWH, “show me”

b. Allows child to tell what most important to him, what he observed

3. Stage 3: atty asks narrow questions, confirms/clarifies facts most legally important to case

a. Don’t do too early or child may agree to untrue statement to avoid conflict/please atty

b. Address issues directly: acknowledge when going to address delicate subject matter  

c. Be truthful, even w/ difficult topics 

d. allow child to react emotionally, then return to topic

XLII. Education

a. Importance of edu (Brown v. BOE): prepare for participation in society

b. Wis v. Yoder (USSC 1972) Amish schooling til 8th grade vs Wis mandatory HS

i. State compelling interests in mandatory edu:

1. some degree of edu needed to prepare citizens to participate in open political system, preserve freedom and independence

2. prepare individuals to be self-reliant/self-sufficient participants in society 

ii. Court: parents preparing children for Amish life; cannot do in regular HS

1. respect traditional Amish way of life: self-reliance, not depend on state

2. long history of Amish success important: not necessarily apply to anyone who comes up w/ new philosophy for way of life / child edu

iii. Douglas (D): children should be heard on what they want

1. do kids want to stay Amish? They don’t know any other options, fear banishment from Amish community 

iv. Changing nature of Amish community: outcome diff now that more Amish interacting w/ outside world/moving away from farming? 

c. Homeschooling?

i. Rigor of law depends on state

ii. Bigger issue recently; not as widespread in 1970s 

XLIII. Medical Decision making

a. Triangle: Parent, Child, State: Do children need protection from parental/state decisionmaking on medical issues?

b. Variables:

i. Parent may want treatment they cannot get

ii. parents may not want specific treatment applied to child

iii. child’s views? 

iv. disputes between parents? big issue w/ circumcision, child’s views important 

c. Parham c. JR (USSC 1979) involuntarily commitment

i. allow children to be committed w/o same protections as adults (pre-hearing)

1. hearings could strain parent/child relationship if force into adversarial positions before child removed from home

a. better to have post hearing: child vs institution

2. want parents involved in continued treatment thus not force them to justify decision to commit

3. courts not best place to review issues of medical treatment 

4. presumption parents will act in child’s best interest 

ii. Concerns w/ presumption?

1. parents may have ulterior motives 

2. children shouldn’t grow up in mental institution if there is any other option

3. self-interest of health care professional in profit

d. In re Green (Penn 1972) parental objections to medical treatment

i. Mom not want blood transfusion, hospital director wants him declared neglected

ii. Prior caselaw:

1. Seiferth: cleft palate, operation shouldn’t be performed until boy agreed

2. Sampson: disease disfiguring, allow state intervention even when life of child not endangered (broader approach)

iii. No one asked Rickey what he wanted: always under parent’s influence, his decision wouldn’t be independent

iv. Fatal vs non-fatal: state interest in preserving life not outweigh parent’s religious beliefs when child’s life not immediately imperiled by his physical condition 

1. potential for intrusion into private sphere of family 

2. can we ignore parents more easily if not founded on religious reasons? 

e. The mature minor

i. OR: 15+ can consent to own medical/dental treatment; can disclose treatment to parent w/o consent of minor (need to tell for parent to be liable bill)

1. under 15, 1 parent consent enough 

2. 15+ for abortion, no parental notification provision

f. conjoined twins: both probably die if stay together, Mary dead if separated but Jodie prob live, parents object on religious grounds  

i. for parents:

1. condemning Mary to die

2. intrusion on parental right to act in child’s best interest (clear conflict)

3. freedom of religion 

ii. for hospital:

1. duty to preserve what life you can: both will die by not separating, 

2. quality of life issues even if survive past expected 6 months

3. prolonging Mary’s suffering vs Jodie’s unneeded suffering 

4. life or death situation 

iii. actual UK case: ordered operation, save what life it could Mary died, Jodie lived 

g. Miller v. HCA (Tex 2003) neonate

i. Hospital not required to get court intervention before performing emergency treatment w/o parental consent

ii. Dr protected from claim when has to make immediate life/death decision

XLIV. Child neglect 
a. Goal: system of prevention: creating optimum environ in legal system to protect children

i. Respecting child’s rights 

ii. Children not property: not a creature of state or parents

1. most parents have child’s best interest at heart; family operates fine

2. need legal system to challenge parental control when parent not acting in child’s best interest 

iii. education about child rearing: responsibility, general child care, emotional support, classes for expectant parents 

iv. support for struggling parents: safe place to ask for help 

1. safe haven laws (fairly new TX 1999): allow parents to drop off newborns at safe place, no questions asked

a. prevents dumpster babies, usually by very young women

b. remove penalty for abandoning baby, state can adopt out baby 

c. historically, churches/convents were typical place to drop baby 

d. OR statute: 30 days old or younger

e. Neb: no age limits (since amended): Staton left 9 kids ages 1-16

b. When prevention fails, need:

i. system to define/recognize abuse

ii. timely/effective intervention 

1. what triggers?

iii. Appropriate response: removal if necessary, temp or permanent

c. Issues for professionals:

i. outcry when social workers remove children and turns out was overreaction 

1. concern gvt intruding into private sphere of family

ii. outcry when social workers not remove children when they knew there were some issues, and then child is further injured/killed

d. HISTORY

i. Eng poor laws

1. Addressing issues of poverty, support children in own families if possible

2. Removal temporary, foster care/long term care when needed

ii. Concerns w/ late 20th century system:

1. poor funding, bureaucratic issues, overworked social workers

2. unfettered discretion of agencies, unpredictable results 

3. poor kids get removed far more often: manifestation more obvious, poverty stricken parents struggle more to take care of children 

4. under reporting in affluent households 

5. lack of reunification

iii. emphasis on psychological parent: efforts to keep family together, reunite, no unneeded intervention, must offer something better if intervene 

iv. Adoption and Safe families act: timelines for reunification vs adoption 

1. prevent children drifting in system: stuck when cannot go back to family, but not free to be adopted

e. Defining neglect: What does state have to demonstrate to remove? (1996 T.G.)

i. grandma dies, police find dirty (no malnutrition) children in filthy house, parents home also in deplorable condition; remove next day based on these observations

ii. cannot base neglect/abuse on financial need: being poor not automatically mean you are abusing your children

iii. burden on state justify removal: could state show situation anything other than issue of poverty? Evidence parents may be unfit, but state messed up: 

1. Removal based on only 1 day observations 

2. 1 yr from removal to court date, no attempts at reunification/no further assessment of house

iv. court sending message of reunification: help parents to care for children instead of simply removing

f. Future cases: 

i. Court puts DC foster system under control of Center for Study of Social Policy

ii. private action not stand against state agencies for failure to fulfill goals of system 

iii. E v. UK: state liable in damages to children where state agencies fail to protect children when they knew/ought to have known (injuries could have been avoided)

1. prior case law: child protection agencies failed to protect across board,  liability generally avoided (not good for system to pay out damages)

2. hope liability incentivizes gvt to put more $ into child protection systems

g. MML (1995) child fears non-abusive father despite his massive efforts to get custody

i. Statute allows removal when in child’s best interest: need clear convincing evidence parent unfit or extraordinary circums that child’s best interests in danger

1. child’s views not crucial unless elevated to level of psychological harm

ii. place of expert evidence? In conflict on what would serve child’s best interest

1. stability, link w/ natural parents

2. psychological parent, bonding of child w/ foster parents 

h. Better solution than court? Family group conferencing: convene everyone w/ influence in child’s life, create future plan/who can contribute what to child’s interest

i. Roots in Native American/Mibori tribal conferencing

ii. disputes resolved in non-adversarial way, compromise

iii. those involved take ownership of solution 

i. drug abuse by pregnant woman: is it child abuse?

i. Rights of fetus vs rights of women to freedom of action

ii. Angela M.: statute authorized confinement of pregnant abuser in treatment facility

1. definition of child not cover fetus, not allowed to detain mother

2. Leg amended definition of child to cover fetuses

3. woman has no cons argument:  never have right to use illegal drugs

iii. Options besides detainment?

1. voluntary counseling tied to state benefits: incentive to participate in treatment program 

2. testing pregnant women 

3. prosecute women for child neglect when babies born, tests positive

4. give child right of action against mother when born w/disability 

iv. problems:

1.  mom not have $ to pay award, later suit not prevent abuse

2. Create parallel obligation of state to support women so they can fulfill responsibility of having healthy child?

3. abortion issues? State has compelling interest once fetus is viable 

4. damaging yet legal behavior? alcohol/cigarettes/no prenatal care/bad diet

5. Would these measures discourage pregnant women from seeking prenatal care for fear of prosecution, detainment?

6. breast-feeding passing drugs on to live baby? OR: mother plead guilty 

DIVORCE

XLV. Divorce

a. Things to keep in mind:

i. Adult issue, but effects children, esp young ones still in family home

ii. Many couples resolve amicably, mediation: law as backdrop to negotiations 

iii. fight usually isn’t over whether to separate, but what to do w/ joint stuff

b. Law provides mechanism to abolish consensual, marital relationship 

i. should mutual consent be required? what about the kids’ input? 

ii. state has an interest in marriage, so it is not just about the 2 spouses

c. Note on domestic partnerships, civil unions: parallel relationships to marriage

i. same sex couples in states allowing marriage have same marriage/divorce rules

ii. terminate D.P./civil unions: usually parallels divorce, provisions for kids/property

iii. Not every state recognizes D.P.: issues if couple splits up once moved to state that does not recognize relationship

1. Or Family Fairness Act: each party consents to OR JD for purpose of dissolution, regardless of domicile 

iv. D.P. more durable than traditional marriage? Studies underway, too early to tell 

d. HISTORY

i. Known in some ancient legal systems (Roman law)

ii. Europe generally accepted Roman law, but not divorce, b/c strength of Catholic Church (sees marriage as sexual union blessed/sanctified by God)

1. Ireland: no divorce until 1997, Malta still disallows

iii. Annulment (safety valve)

1. cannon law: church procedure, not part of civil court system

a. Canonical flaw lets people out of marriage

b. very complicated, could obtain if had enough $

c. collusion issues

2. modern: marriage declared void b/c some fund error/problem/incapacity

iv. Henry XIII: divorce still unavailable for common man for long time

v. Reformation: divorce available where Protestantism popular (Scand, N. Europe) 

1. Scotland: 1573, one of earliest: not widely used, not socially condoned 

vi. Colonial American: regional variation 

vii. What people do when divorce not allowed? not stop couples from separating

1. how free they were to separate depended on econ indep: less options where women not allowed to own property

2. many lived outside marriage model, new relationships after separating

viii. Beginning 20th century: widely available across US, Europe

1. early model fault-based: innocent party claim partner committed 1+ specified matrimonial offenses

ix. 1960s: fault divorce criticized: open up to agreement between parties, remove accusation element

x. no-fault divorce: 1969 Cal; 1971 Or

1. irretrievably broken down: made no fault system socially acceptable, show cannot be salvaged

a. As time passed, clear legal system not mean marriage couldn’t be saved, just that parties were unwilling to save it

2. sometimes needed trial separation to demonstrate not working, shorter if both parties agree

3. some JDs keep all fault grounds and simply add in no-fault provision 

4. what to do about property division w/ no fault system? 

a. In fault system, bad spouse punished, innocent spouse got more

b. courts move to fair, equitable division of property

5. Walton (CA 1972) wife objects to state’s right to change her K to no fault

a. Can state change rules on you during marriage?

b. Marriage as a K and a status: 

i. rights here are more than mere contractual rights

ii. state has interest: can only get into/out of K w/ state action

1. marriage infused w/ substantial public interest

2. K incorporates law/anticipates law will change

3. to find otherwise would render law static (grandfather in marriages?)

c. No DP claim b/c no property interest in marriage: not violate DP when Leg changes rules, justified through public interest

xi. 1980s: countervailing movement blames no fault divorces for all ills of society

xii. Today, most JDs entirely no fault or have no fault option

1. US has more marriage and more divorces than many other countries 

2. Divorce rate remain high, but not escalating like it was since 1950s

3. covenant marriage: pre-marital agreement on divorce availability 

a. only 3 states, rarely used

e. Fault grounds for divorce: reflect what considered important about marriage at time

i. Adultery: usually proven in court by PIs, wife’s child not her husband’s

1. was way for collusive couple to get out of marriage

2. Was 25% all divorces (1880s), dropped to 1.4% by 1965 (religion?)

ii. Desertion or abandonment: usually required specific # yrs, w/o good cause

1. neglect/nonsupport: was rare historically, higher in modern times

iii. Cruelty: unacceptable conduct: greatly increased/expanded over years

1. beating wife becomes less socially acceptable 

2. usually physical violence, developed into including mental/emotional

3. Lynch (1973) Verbal abuse insuff. to dissolve marriage based on cruelty

a. not live together since 1931: fact of legal marriage not change nature of relationship 

4. Capps (1975) husband chokes wife, she leaves

a. 1 instance of physical cruelty insuff to estab divorce grounds

i. Must endanger life/serious bodily harm for 1 to be enough

ii. Puts parties at risk: forced to stay in abusive relationship

b. Wife justified in leaving so husband not have desertion claim 

c. Marriage on paper: couple remains married although neither wants it, not living together 

iv. Others grounds:

1. Insanity 

2. confinement or holding against one’s will

3. inability to consummate 
f. Defenses to fault grounds

i. Desertion: need good cause to leave 

ii. Adultery:

1. connivance: 1 spouse’s prior consent to misconduct of other: not legally injured if has consented to act complained of, willing it to occur 

a. Hollis (1993): wife encouraged  husband to date specific woman

b. husband is wife’s pimp, actively sends her into prostitution

2. condonation: 1 spouse forgives adulterous misconduct, resumption or continuation of normal martial relations

a. cannot use later in fault based divorce

3. recrimination: misconduct of Pl spouse justifies D spouse’s misconduct

a. unclean hands: cannot invoke courts help if also violated marriage

b. estoppel 

g. Should divorce be made more difficult again?

i. Fault system:

1. Pros:

a. Encourages institution of marriage, encourage sticking it out

b. “Taking Marriage Seriously” doctrine: serious promise/contract

c. Clarity for property/children division

d. Keeps family together for children

e. Teaches compromise

f. not allowing divorce makes people get along better, be better partners b/c know cannot get out

2. Cons:

a. keeps abusive relationships alive

b. No freedom to escape unhappy marriage, marriage only on paper

c. encourages collusion/bad behavior, induces perjury

ii. No Fault system:

1. Pros:

a. Allows amicable divorce

b. if divorce a realistic possibility, reminds people marriage isn’t safe, makes them work harder at it

c. Fairly private, avoids embarrassment, shorter time to divorce

d. Free to leave
e. Less conflict/trauma on children

f. Less abuse tolerance

g. Decreases burden on courts

h. Equitable division; not based on judgment

2. Cons:

a. Encourages “easy” divorce

b. Keeps abuse quiet

c. Curtails father’s rights to children
d. Lowers wife/children’s standard of living

XLVI. Child custody and best interest test

a. Custody: Traditionally, 1 parent gets custody, other gets “visitation”

i. majority work out for selves, only tiny % fight tooth-and-nail for custody 

1. Sometimes child “ages out” of conflict

ii. Legal Custody: legal ability to made decisions about child, often where child lives

iii. Physical custody: Where child lives

iv. Visitation: parenting time

1. Flexible: can be day visit, supervised, weekends, vacations, etc.

2. OR: parents don’t “visit” own child, may be divorced but both still parents 

b. Diff views on kids and divorce

i. 1960’s: better 2 happy, separated parents w/ kids in 1 household than unhappy household w/ 2 parents and kids 

1. Individual liberty / fulfillment 

ii. Judith Wallerstein’s  Surviving the breakup
1. children wished parents together, even if in horrific divorce

2. many adult children of divorce continue to suffer aftermath  

iii. Paul Amato: research shows parental cooperation/good relationships w/ children can lead to better outcomes for kids/reduce negative outcomes

iv. Parental alienation syndrome: custodial parent deliberately turning child against other parent, causing child to have irrational dislike/fear

1. Common situation? false allegations of sexual abuse, usually by mother

2. widely criticized: not recognized by scientific community

c. Negative effects on children:

i. Increased econ hardship/poverty

ii. Diminished contact w/ friends/family

iii. disruption in school work

d. What can legal system do to help kids? 

i. prolong marriage until kids leave house/18? 

1. violates liberty interest of adults

2. impossible to enforce

3. bad for kids to be in home w/ conflict

ii. mandated parenting classes

e. CHILD’S INPUT? (Miller, 1996)

i. kids had an appointed guardian ad litem/psychologist; kids get own lawyer

ii. kids have liberty interest in own custody?

1. No historic right to representation: not of age due to statutory constraints

2. Best interest standard: Guardian ad litem had recommendation duty of “best interest” but attorney represents position that client wants

a. Could be opposed: child may not know own best interest 

iii. ORS 107.425(6) “if requested to do so court shall appoint counsel for child…” 

f. PRESUMPTIONS: who gets custody?
i. Under CL: usually father

1. adulterous mother used to always lose her children 

ii. Tender years doctrine: “rebuttable” presumption young child belonged w/ mother

iii. 1960s move toward gender-neutral application of best interests standard 

iv. “best interest” factors (vary by state)

1. wishes of child’s parents

2. wishes of child

3. interaction/interrelationship/attachment w/ child, parents, siblings

4. child adjustment to home, school, community

5. mental/physical health of all  

6. who has the better position to care for child

7. all other relevant portions of case (discretion)

8. not consider conduct of parent that doesn’t affect relationship w/ child 

v. Investigation is backward looking: circums will change after divorce

g. SEX: (Devine, 1981) tender years discriminates based on sex, violates EP

i. Test by all courts is “best interest test” of child

h. RACE (Palmore v. Sidoti) impermissible factor in best interest test

i. TC thinks new interracial living arrangement will be hard for kid socially

ii.  purpose of 14th amend was to do away w/ all gvt-imposed discrim based on race

iii. “Constitution cannot control such prejudices, but neither can it tolerate them. Private biases may be outside reach of law, but law cannot, directly/indirectly, give them effect.” 
i. RELIGION (Osier, 1980) TC: dad custody, mom’s religion is anti-blood transfusion 

i. Test to protect rights from unwarranted infringement:

1. prelim determination of best interest, w/o consideration to parents’ religious practices: ascertain which is preferred custodial parent  

2. if preferred parent is one w/ disputed religion, determine if religious practice immediately/substantially endangers child’s temporal well-being

3. balance conflicting interests: custody order should make least possible infringement on parent’s liberty interests consistent w/ child’s well-being

j. SEXUAL ORIENTATION: some courts continue to discrim

i. Fulk: TC: husband custody, wife’s past female relationship 

1. TC ignored husband’s role in three-way, alcohol/abuse/threats

2. emphasis on mother’s sexuality showed judge’s personal/social prejudices 

ii. Tucker: court denies mom custody b/c lives w/ another woman

1. issue? living outside morality of marriage (but she can’t marry partner…) 

k. DOMESTIC VIOLENCE: relevant to future custody of child

i. Concerned child witnessed abuse, even if wasn’t abused himself

1. Impact of secondary abuse: typically exhibit emotional/physical symptoms similar to those of abused children: PTSD, decreased empathy, increased aggression, tolerance for violence, victim blaming 

2. likely to be in abusive relationship as an adult

ii. To what extent courts look at past abuse when awarding custody? (Owan, 1996)

1. Statutory presumption against placing children w/ parent who has committed domestic violence

2. When evidence of domestic violence, TC must make specific findings

3. (D): cons impermissible to punish perpetrators w/ losing custody

a. Stanley: assumption non-martial father couldn’t care for children once wife dead (total deprivation; here is rebuttable presumption)
l. Problems w/ best interests test:

i. Vague, matter of opinion

ii. Discretion opens door to judge’s prejudices 

iii. Parade of experts help but studies/experts don’t always agree

iv. Family not static: looks to past behavior, when we know divorce will change past familial structure, structure continues to change over time

v. Increases litigation b/c standard unclear, discourages agreements 

vi. Parents focus on each other’s shortcomings 

m. Garska v. McCoy (WV 1981) diff test than best interest

i. TC prefers father: better educated, more $, better demeanor

ii. What should court seek to do?

1. prevent custody being used in abusive way as coercive weapon to affect level of support payments

2. protect against Solomon syndrome: parent most attached to child most willing to accept inferior bargain to get custody 

a. usually economically weaker party 

b. other parent use as bargaining chip during out-of-court negotiating

3. Fitness of parent not capable of precise measurement, judges cannot do 

4. Need predictability to encourage settlement

iii. Primary caregiver standard: one who looked after kid gets presumption in his/her favor if is objectively fit parent (absolute presumption for tender years): 

1. factors to determine:

a. meals

b. bathing

c. clothes

d. medical care

e. social interaction w/ peers

f. alternative care arrangements

g. bed at night

h. discipline

i. teaching elementary skills 

j. child’s reasonably founded strong views given weight when old enough to formulate own opinion about custody

iv. issues w/ this standard:

1. punishes primary wage earner

2. thinly disguised maternal preference: always get kids in traditional fam

3. when both work outside home most appropriate “parent” could be someone who is not actual parent (i.e. nanny, grandma)

4. primary parent now, may change after divorce/parent returns to work

n. DAY CARE: Ireland v. Smith: when professional moms put kids in childcare

i. Father raises issue of custody when mother attempts to get support: wants his mom to watch child while mother in college

1. TC: mother cannot be student and care for infant 

ii. what would this mean for working moms? Relative preferable to daycare?

1. CA dismisses TC assumption that edu/parent cannot exist together 

iii. Still, some courts hold woman to diff standard: sometimes father works just as much as wife but gets kids b/c wife works as well

XLVII. Joint Custody

a. joint legal custody: both have right to make major decisions for child

b. joint physical custody: if parents not live together must separate time in some way

c. What attractive about joint custody? 1980s

i. Easier than choosing one over another when both fit parents 

ii. Enlightened solution, fair to all involved

iii. Reinforce continued obligation to parent outside marriage, both still parents

d. More common w/ parents w/ more resources 

e. Criticism: Disruption for children (esp w/ joint physical custody) 

f. Bird nesting: children always stay in family home; parents move in/out 

i. Rare, usually not work for very long

ii. Creates need for up to 3 houses (or 2 joint houses) 

iii. Household maintenance issues

iv. Trying to pretend nothing has changed? not allow children/parents to move on 

v. When parent forms a new relationship?  If new partner has own kids?

g. Beck v. Beck (NJ 1981) Neither parent requested, but court decided joint custody was best for child: mother strongly opposed to cooperating w/ father

i. Justifications for imposing on unwilling parents:

1. assume child in unified family setting develops attachments of both parents, severing either attachment contrary to best interests

2. shouldn’t restrict to relief requested by parties

ii. How court determine whether to award joint custody?

1. is each parent fit? 

2. is each willing to accept custody?

3. do children have relationship w/ both parents? 

4. show potential to cooperate in childrearing? Not want to set up to fail 

5. is joint custody practical (geography)? 

6. child’s views?

h. What to do when child doesn’t want to go? (Kimbrell (2005)

i. DP: Parent has fund rights in custody/control of child absent exceptional circums, such as threat to child’s welfare

ii. cannot condition visitation on wishes of minor child: is only one factor 

iii. Enforcement issues: options if court orders parenting time, child refuses to go? 

iv. If custodial parent obstructing contact? ask, contempt, threaten to move custody

i. ORS 107.137 Factors in determining custody (fact specific inquiry)

i. Relevant factors: primary consideration is best interests/welfare of child 

1. emotional ties

2. interest in and attitude toward child

3. desirability of continuing and existing relationship

4. Presumption against giving custody to abuser

5. preference for primary caregiver if fit 

6. Friendly parent provision: how willing custody seeking parent is to facilitate continuing relationship between child/other parent 

a. Not apply in cases of domestic abuse

ii. What not relevant

1. No maternal/paternal preference

2. Lifestyle factors only relevant if show some connection to harm to child 

3. no express provision for financial ability to care for child

XLVIII. Non parent visitation rights 

a. Usually involved in child’s life w/ parental permission at 1 point: gparents, step-parents, co-habitators: What happens when adults no longer agree?

i. Traditional deference to parental decisions on how to raise children

ii. Big issue w/ divorcee’s grandparents, esp toxic grannies, custodial parent cuts off contact w/ non-custodial gparents

iii. Everyone loses: special relationship between child-grandparent, help for parent

iv. 1970s: started gparent right statutes: enforced visitation not ideal

b. Stats:

i. 4 mil children in county live in household including gparents

ii. 1.5 mil children have gparents as primary caregivers

c. Painter v. Bannister (Iowa, 1966) pre-Troxel landscape: interference w/ parental rights

i. Painter lost wife, asked maternal gparents to care for Mark; 2 yrs later Painter wants him back, Bannisters don’t wanna give up

ii. Who is better able to give home for this child? TC: for father

iii. TEST: best interest:

1. for father: statutory presumption for parental preference

a. wife’s will named Painter guardian

b. Bannisters in 60s

c. New wife able to care for Mark

2. for gparents: gdad father figure for Mark, psychological parent
a. stable household, mid-west values vs. bohemian lifestyle of Painter

b. Mark made progress w/ them, previously had behavioral problems 

iv. court not allowed to make decision based on lifestyle preference, but do they?

v. fall out: later Dad got custody order when Mark visiting, gparents gave up fight

d. Troxel v. Granville (USSC, plurality 2000) Turning point in gparent rights

i. Unmarried couple separates; mom has custody, dad lived w/ gparents until suicide 2 yrs, visits w/ gparents continues, later mom wants to reduce

ii. WA statute: any person could petition court, show on basis of best interest test they should get visitation 

1. TC: awarded some visitation, compromise between what parties wanted

iii. Statute uncons infringes on fund parental rights, liberty interests of parents

1. too broad: cannot allow just anyone claiming interest to overturn fit parent’s decisions on rearing of child

2. Court determines best interests: no weight given to parental preferences

a.  too much discretion: no check list for courts to use in determining

3. statute as applied uncons: 

a. other state statutes only apply if parent denied all visitation

b. clear criteria needed

c. narrows persons who can petition

iv. Stevens (D): While not harming child, parent could make arbitrary decisions that are not in child’s best interests

1. child’s right to spend time w/ those they have formed emotional ties: liberty interest to have relationship w/ extended fam 

e. Post-Troxel landscape: Explosion of litigation, states reevaluate own laws

i. some pass new leg on when non-parent can seek court’s help in getting visitation

ii. OR: Rights of person who estabs emotional ties:

1. Presumption legal parent acts in best interests of child 

2. Parenting plans: good for people to try to work it out outside court

3. What demonstrate to qualify to petition court:

a. child-parent relationship: physical custody, same house, daily caregiver duties w/i last 6 months (step-parents, Bannister gparent)

i. preponderance of evidence standard

b. ongoing personal relationship: substantial continuity at least 1 yr, interaction, companionship, interplay, mutuality (typical gparents)

i. clear and convincing evidence standard

4. if qualify, what must show to get visitation:

a. overcome presumption in favor of parent

b. pass applicable standard

c. if want visitation, factors in 4(a); if want custody, factors in 4(b)

iii. O’Donnela-Lamont (OR SC): gparents care for child, later father wants back (anger/substance abuse issues, unstable employment, ran w/ kids, lied to court)

1.  gparents granted custody

XLIX. PROPERTY AND DIVORCE

a. whole package:

i. property couple amassed during marriage

ii. Spouse support

iii. Child support

b. ORS 107.105: everything court can do in divorce:

i. Custody

ii. Parenting time

iii. Support of children

iv. Spousal support, transitional, compensatory

v. Property division 

c. Things to keep in mind (Goldilocks):

i. High profile divorces part of media: atypical, law barely matters to people so wealthy (division not effect standard of living, no one desperate after division) 

ii. Many couples divorce w/o much to split up: property division not important to those w/o assets, w/ debt

iii. Significant # couples in middle: division of limited pie has very real consequences 

1. important not to dissipate more of pie than needed on atty fees

2. system encourages out of court agreements: mediation in shadow of law

3. predictability: bargain knowing what would likely to get in court

4. also need flexibility to accommodate wide variety of situations

L. steps in dividing property:

a. what goes into pot for division?

i. during marriage prop. rules not as important, except creditor issues, inheritance

1. separate prop. states: title matters

2. comm. prop.: everything acquired during marriage in pot, w/ exceptions 

ii. upon divorce two systems become more similar

1. why not apply same rules as during marriage? Wirth (1971): husband saved all $, lived off wife’s income, all titled in his name: she gets nothing upon divorce 

iii. Concerned about dissipating assets or any bad behavior?

1. Gasteau: gave up job to spend time w/ sick girlfriend 

a. dissipation: had duty to support wife/kids

2. OR: fault in causing dissolution not taken into account 

iv. Gifts from 1 spouse to another during marriage: O’Neill (1980)

1. How determine if gift? Timing important? 

a. look at source of $

b. intention of donor as to intended use

2. some crts distinguish between gifts to 3rd parties (adding prop. to marital pot) and gifts between spouses (moving martial prop. around inside pot)

v. Concealment of assets: full disclosure required: if discover assets later?

1. OR 107.452:  distinguish inadvertent failure to disclose vs. intentional nondisclosure 

a. Inadvertent: court reopen, do whats just/equitable

i. file w/i 2 yrs finding out, w/i 3 yrs of judgment 

b. Intentional: crt can give all hidden asset to innocent party, punitive

i. file w/i 2 yrs of discovery, w/i 10 yrs of judgment  

2. Cal: husband later discovers wife won lottery while married, court awarded all winning to husband 

b. what are contents of pot worth? 
i.  when to value: starts w/ date of marriage to date of divorce (sometimes date of separation, service of summons)

1. timing problematic w/ informal relationships: not have specified start/end

ii. Giha (1992) lottery win after property agreement but before final divorce decree

1. winnings are marriage property: parties to divorce action are husband/wife until entry of final decree of divorce

2. continuing duty to provide info about changes in financial conditions until entry of final decree

iii. Shea (1980) earned military service edu benefits prior to marriage, received during marriage: payment time not matter; matters when earned 

iv. stream of $, some earned before some earned after

1. apportioned: easy when is $

2. writing novel, artistic venture? Idea pre-marriage, write a lot during marriage, completed/sold after marriage, huge success

a. any earned during marriage?

b. difficult to force creative process into dates of marriage 

c. what share of pot should each spouse get?
i. Equal division, 50/50: clear, predictable, blunt instrument, lacks flexibility to account for contributions

ii. Presumption of equal division unless inequitable: give court some guidance when wants to deviate

1. Example: Ark state considerations:

a. Length of marriage

b. Age, health, station of life

c. Occupations, vocational skills, employability

d. Amounts/sources of income

e. estate, liabilities, needs

f. contribution of each

g. fed tax consequences

iii. just and equitable: court do whatever it wants, w/ some guidance: uncertainty 

iv. OR: 107.105(f): just/proper in all circums 

1. retirement/pension plan considered property

2. homemaker counts as contribution

3. rebuttable presumption of equal contributions 

4. reasonable costs of sale, taxes taken into account in calculation 

LI. Professional degrees and licenses 

a. O’Brien (NY 1985) Wife supports husband in getting med license; he divorces 2 months after obtaining

i. Leg deliberately went beyond traditional property concepts when formulating Equitable Dist law (joint effort) 

ii. She gets apportioned amount of present value of medical license: shown by expert testimony what she contributed to him getting license

iii. His argument: license not property, not transferable, cannot value, she should only get reimbursement of what contributed (rehab alimony)

b. Problems w/ NY approach (no other state has adopted)

i. Consistency: post-divorce wages supposed to be separate property

1. divorce is all about disappointed expectations

ii. Modifiability: divorce property settlements not generally changeable based on changed circums

iii. Valuation: lots of variables, may overvalue degree, husband may not continue in med practice, may not earn what court anticipates

c. ORS: rebuttable presumption of equal contributions to marital property

i. characterizes as compensatory spousal support: where there has been significant financial/other contribution to edu, training, skills, earning capacity of other, court can order recognition of that contribution if just/equitable to do so: factors

1. amount, duration, nature of contribution

2. duration of marriage

3. relative earning capacity of parties

4. extent to which marital estate already benefited from contribution

5. tax consequences

6. anything else just/equitable

ii. modifiable if extraordinary, unanticipated substantial change of circums

LII. Spousal support

a. More contentious than property division 

i. Who entitled to ongoing support? How long continue? How much do they get?

ii. Continued dependence on former partner 

iii. Feminists thinks it devalues woman’s role as homemakers, restricts freedom post divorce, keeps woman wages down 

iv. Problems for subsequent families: stresses finances, supporting old family

v. “Alimony” word full of contention

1. alimony drone: woman sits at home, ex continues to support

2. many states use different word: spousal support, maintenance

b. no clear view on what alimony is trying to achieve: inconsistency across and w/i JDs  

i. past legal/social justifications:

1. woman traditionally homemaker, compensation for giving up developing marketable skills, not have employment options outside home

2. penalty: fault of 1 party in divorce: damages for breach of marriage K, only innocent party could get

3. tradition of marriage was all wife’s property goes to husband, he was to support her for life 

ii. Present rationale for alimony:

1. fault: penalty for domestic abuse, dissipating assets

2. compensation for sacrifices of either spouse: marriage as partnership 

3. need

4. rehab 

c. Examples:

i. PA: broad, factors to determine necessity, definite or indefinite period 

ii. TX: lacking ability to support self, only eligible if there was domestic abuse or 10+ yrs marriage and need, limits on how long continues 

iii. UMDA: need based, no time limits but indicators

d. Morgan (NY 1975) need for spousal support

i. Wife gives up school works while husband gets law degree; upon divorce she wants to return to school despite current admin training

ii. TC: $200 monthly to allow her to complete her edu

1. she minimized loss by continuing to work during school

2. rehabilitative: limited time for her to achieve goal, become self-sufficient

iii. REVERSED: not in need, she had ability to make $ in current profession

1. goal of returning to med school recent, not contemplated during marriage 

e. Huntington (Cal 1992) prenup, short marriage, young dental hygienist/old rich guy

i. Her justifications for support:

1. had grown accustomed to higher standard of living

2. not want to go back to former profession, retraining needed

3. not psychologically ready to return to work

ii. Sociological considerations not necessarily apply: 

1. short marriage, neither party worked

2. high standard of living derived from inherited $/one spouses separate property = not joint efforts

LIII. Relevancy of fault

a. Questions:

i. if not relevant to divorce, can it be relevant to alimony? 

ii. what do we mean by fault: any kind of bad behavior or just what would traditionally have allowed divorce

b. Puchau (La 2005) statute: can award ongoing payment to fault-free party

i. Husband argues wife bizarre behavior = fault; TC excuses b/c of mental illness

ii. Reversed: wife couldn’t prove clear link between all bad behavior and mental illness: behavior continued even in times of remission

iii. (D): holds wife to impossible standard of linking every act to mental condition

c. crim/abusive behavior: other options for court?

i. Crim law, incarceration 

ii. Sue in tort for harm 

LIV. How long should support last?

a. Often dependent on length of marriage

b. modern married woman have expectation they might have to support selves

i. less fair when woman entered into marriage under fault system

c.  Otis (Minn 1980) Long marriage, homemaker wife contributes to biz husband’s career 

i. Affirmed rehab alimony for 4 yrs: incentive to assist her in reclaiming employment skills outside home that atrophied during marriage

1. focuses on need for support

ii. (D): unfair to limit to 4 yrs: should be indefinite absent changed circums

1. entered marriage believing he would always support her

2. he actively discouraged her working; she was central part of his career

d. Chamberlain (Minn 2002) Both spouses successful, affluent lifestyle

i. Husband argument: she was self-sufficient, TC gave too much weight to estab standard of living (just one factor)

ii. Affirmed: standard of living factor enough to justify ongoing payment  

LV. How much entitled to?

a. Inconsistency due to high levels of discretion

b. Statutory guidelines create predictability, but not do justice in every circums

c. OR: 107.105(d): just/equitable, but court must break down decision, make clear what kind of support it is awarding, based on criteria:

i. Transitional spousal support: rehab, help move from dependence to independence, capable of earning own living, retrain/enter job market, improve skills

1. factor list: length, existing skills, work experience, needs, taxes, kids, any other factor court deems just/equitable 

ii. Compensatory spousal support: significant financial/other contribution by one party to edu, training, voc skills, career or earning of other (O’Brien)

iii. spousal maintenance: 1 spouse contribution to support of other, definite/indefinite

iv. variation allowed if substantial changes in circums, i.e. remarriage

1. Morrison: ex-wife lives w/ boyfriend, not marry to continue support payments: ex-husband gets support discontinued b/c she was living in marriage-like relationship 

2. Webber: long marriage, husband had bad yr before divorce, court based award on bad yr; tried to get more when his income rebounded 

a. Wife not get more spousal support: increased income not substantial change in econ circums 

LVI. Separation agreements
a. Separation agreements: May be resolution of all issues or just resolve certain ones

b. good to let people work these out alone?

i. Not knowing the law

ii. Unequal bargaining power, fairness

iii. Attys use more precise words, agreements less likely to be ambiguous

1. Ambiguous issues (Stewart, 1987) wife stayed in house w/ kids but husband gets some value of house once kids grown: when value home? 

c. Is agreement fair? Do we care? What are boundaries of equitable?

i. Bisque (CO, 2001) wife gets 91% of property in self-negotiated agreement

1. TC: agreement extremely/grossly unfair, but was marital agreement, not separation agreement (non-effective Mexican mail-order divorce): uphold because signed voluntarily after disclosure of assets

2. REVERSED: Was separation agreement because made in anticipation of divorce, meant as separation agreement, remand for equitable division

ii. What bargaining tools acceptable in negot process?

iii. Child custody as bargaining chip?

d. Non-disclosure, misrep

i. Usually have something of an agreement, but 1 party withholds critical info 

1. does this make agreement invalid? 

2. invalidate just those parts effected?

ii. Diff courts reactions to undisclosed assets:

1. extrinsic vs intrinsic fraud (Hersk, MD): can only reopen extrinsic

a. extrinsic: prevent actual dispute from submission to fact finder

b. intrinsic: fraud pertains to issues involved on original action, could have been litigated

2. if find asset was undisclosed, can litigation just that section

3. some will award whole asset to innocent party (esp in comm. prop. states)

4. OR: 107.452: if existed at time of judgment but not disclosed, distinguish:

a. If inadvertent: court can do just/proper allocation

b. If intentional: longer SOL, court can order forfeiture to other party

LVII. CHILD SUPPORT

a. Policy: where possible, parents should support own children

i. Who has obligation? 

ii. How much should they have to pay? Guidelines, formulas, models

iii. For how long?

b. Blackstone: parental duty of maintenance  

i. moral obligation to support child arises naturally 

ii. legal obligation enforced by state to recover what it paid to support child

iii. only later could private family members enforce this obligation

iv. network of familial support obligations: children expected to support parents in old age if in need 

1. some JDs retain, but rarely pursued

2. OR 109.010: children required to maintain parents if in need

c. Types of support:

i. supporting child in intact family (rare)

ii. more common at point of divorce, unmarried parents 

LVIII. Who obligated to pay? 

a. can parent contract away child’s right support? (Straub) 

i. K between couple where only woman wanted kids purporting to relieve man of any obligation to child (AI by intercourse?)

ii. right lies w/ child:

1. court obligated to protect child’s rights

2. mother cannot K away child’s right to support

iii. Violates public policy: 

1. may fall on state to support kid

2. only consideration for K was sexual intercourse

iv. (D): obligation exists, but should be able to K for someone else to take on your responsibility (example: insurance)

1. Maybe if mother could support alone should have 1st responsibility, but child still has right to father’s supported if needed

b. contraceptive fraud: Engaging in intercourse based on certain believed circums?

i. man believed woman on pill: if guys want to avoid paying child support, must take control of birth control method

ii. right to support belongs to child: mother’s actions around contraception not child’s responsibility

iii. Wallace v. Smith: man cannot even sue woman for fraud, breach of K, conversion, tort

c. Assisted reproduction:

i. Sperm donors not liable if follow rules

ii. Donors involved in life of child? TF v. BL (2004)
1. lesbian partners, 1 doesn’t want baby but finally agreed, break up during pregnancy, def still has some involvement, Pl seeks child support

2. implied K based on conduct of parties but against public policy to force someone to be a parent

a. prior agreements to enter into familial relationships should not be enforced against individuals who subsequently reconsider decision 

i. i.e. cannot enforce K to marry

3. (D): inconsistent w/ “but for” test Buzzance: about consent not biology

iii. Some JDs impose support obligations from implied K through conduct 

1. child rights perspective: child exists, these people involved in bringing child into existence thus responsible for support 

d. liability outside parents: step-parents: 

i. replacing bio parent or just another person who could be liable?

ii. marrying parent of child not automatically mean responsible unless state statute provides (uncommon)

1. step-parent income does have tax/edu funding ramifications

2. Canada: looks to factors, quasi-parent relationship?

3. Scotland: responsible for supporting any child you accepted into your family (treated as child): encompasses anyone, not just step-parents

iii. for holding step-parent responsible:

1. more possibilities for support

2. functionalist view of fam law: in line w/ reality of familial life

iv. against holding responsible:

1. may discourage marriage 

2. cannot force someone to become a parent

3. families are diff: some step-parents not involved in child’s life 

4. step-parent may have own children

e. Liability for gparents? Often arises when parent is a minor

LIX. Limits on parental responsibility to pay

a. Roe v. Doe (1971, age of majority 21)

i. Dad wants kid to live in college dorms, she moves off campus, he cuts support

1. TC: forces him to pay some items, he refuses, sentenced 30 days jail

ii. Dad not liable here: RULE: where minor of employable age and in full possession of faculties, voluntarily and w/o cause abandons parent’s home against parent’s will and for purpose of avoiding parental control, she forfeits right to demand support

1. parent allowed to expect obedience w/i certain bounds: child cannot enlist aid of court to frustrating parent’s reasonable authority  

2. delinquent behavior itself not generally terminal, but support comes w/ certain conditions

b. parents generally not required to support children through college

c. non-resident parents usually end support when no longer legally required to do so; less likely to pay for college than intact families:

i. not as invested in child

ii. avoid all non-required payments to child, resentment

iii. not have real understanding of what it actually takes to support a child 

d. 17 states allows post-divorce college-support obligations 

i. OR: requires satisfactory academic progress to retain support 

ii. Neudecker: challenged such a statutory requirement 

1. Impermissibly vague claim failed: statute reasonable implementation of child support criteria

a. court can consider standard of living child would have enjoyed but for dissolution of marriage 

2. EP challenge failed: state interest in children of divorced parents being afforded same opportunities as children of married parents 

a. state interest in treating children equally: less likely divorced parents would support children through college

iii. Curtis v. Kline: upheld EP challenge 

1. state cannot selectively apply its authority against non-intact families to compel help when cannot against intact

LX. Family mediation

a. Ways to resolve disputes:

i. Litigation

ii. ADR: Bargaining in the Shadow of the law

1. Backdrop is what legal outcome would likely be if not reach settlement

2. in fam law, many disputing parties work agreements out for selves w/o help of court, either w/ or w/o attys

a. attys presence can make process more adversarial/combative

b. often fam attys good at amicable resolution

3. types

a. Negot

b. Mediation

c. Arb (not common in fam law)

4. benefits:

a. can be faster, cheaper

b. certainty of outcome, minimizes risk

c. party determination: People effected by decision are central

d. Informed decisionmaking

e. looks behind positions to determine interests

5. drawbacks:

a. bargaining power

b. What challenging about fam mediation?

i. Emotions 

ii. Harder than litigation: party responsible instead of atty in litigation

iii. Voluntary disclosure of info

c. Role of mediator

i. Facilitate productive communication between parties

ii. notetaking: keeps parties on track, prevent misunderstanding

iii. referral source: provide info to parties of outside sources to consult to make informed decision, help selves/kids  through process

iv. Not arb: mediator neutral/facilitative, not offer opinion/anticipate court outcome

1. not for mediator to tell party he is making a bad decision, except decision that neglects/endangers child

v. not therapy: short term, goal oriented, not about addressing core issues to problem

d. Selecting a mediator: choose member of org that has standards

i. 80% divorcing couples don’t have atty of record

ii. mediator provides consultation that many people won’t get elsewhere

iii. Fees: most JDs have free/low cost mediation options for parenting plan mediation, few provide it for general fam mediation as well

e. Importance of confidentiality

i. mediator not testify w/ certain exceptions for eminent danger/mandatory reporting

ii. parties not share except w/ someone who has professional relationship/permission

iii. final doc not confid unless says so

iv. lose confidentiality if take matter to court

f. Stages: 

i. Appropriateness of case of mediation:

1. Emotionally ready?

2. Power imbalance?

3. Sophisticated enough to represent own interests, w/ help of mediator?

4. domestic violence cases: ok to mediate dependent on condition of parties 

a. ongoing violence? power imbalances?

b. Create safeguards

c. Cannot mediate terms of restraining order in OR

ii. Introduction:

1. start w/ caucusing to determine competency, voluntariness

a. don’t share what shared privately unless other party needs to know to be informed in process

b. helps people back off from extreme positions while saving face

c. drawback: can make parties uncomfortable

2. describe process 

3. estab ground rules (respect, don’t interrupt)

4. commitment to process

5. mediation can end here if clients determine process isn’t for them

iii. identification of issues/interests:

1. parties share their views

2. separate out issues, interests, solutions

3. help each party understand other’s point of view

4. build/improve communication skills

iv. creation of options/alternatives:

1. identify goals/values

2. brainstorm ideas w/o evaluating

3. focus on future: stops parties from focusing on win vs. lose, emotions

v. evaluation of options and decisionmaking

1. choose among options

2. pose questions, anticipate future conflicts 

3. possible check in point in future

g. Parenting plan: agreements on time child spends w/ each parent, decisionmaking powers

i. basic: self-examination questionnaire, child development info, watch for distress signals, sample schedules (no master state guidelines)

ii. special safety issues: domestic violence, substance abuse, mental health

iii. parenting time can effect support payments: presumption that you spend $ maintaining child when is w/ you

h. making sure court will honor agreement

i. courts involved in child support: parental obligation to support kids first before state provides welfare

ii. attach child support guidelines to any agreement addressing child custody: follow guidelines or have legit explanation why not following 

iii. address health insur, life insur to secure future needs, college plans

i. Specialty areas of fam mediation:

i. Never married never lived together: hard b/c no history to build common goals

1. longer time on getting to know each other stage

2. lots of drafts, interim agreements common

ii. Stuck in house, foreclosure/debt issues

iii. Neighborhood, community mediation 

iv. Parent-teen: good to have 2 mediators, one of whom is a teen

v. Elder mediation w/ adult children: long-term care, independence, benefits 

vi. Foster parents vs birth parents: if going to terminate parental rights, parent may want to mediate open adoption to keep contact

1. difficult to overcome inherent power imbalances

j. Collaborative law: get attys who collaborate, help w/ negot, but not take to litigation

i. Began w/ mental health law, but spread to fam

ii. Therapeutic justice: law operated to produce anti-therapeutic outcomes which is bad for parties, attys, courts, everyone involved in process

iii. Good:

1. More private, not airing dirty laundry in court

2. flexible, lowers stressful, better atmosphere

iv. Bad:

1. requires good faith efforts

2. attys may push clients into settlement

3. false sense of security? If 1 files suit, other has to get new atty as well 

4. child’s role?
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