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· I. Citizenship

· A. Acquisition of Citizenship

· Theories of citizenship:

· Jus soli- birth determines citizenship

· Jus sanguinis- citizenship follows blood

· Consensual- any person born there who takes an oath of citizenship at the age of majority

· Universal membership- anybody present within the territorial boundaries has the same rights and privileges as any citizen

· How do these theories fit into U.S. policy?

· Jus soli is in the 14th Amendment- anyone born in the U.S. is a citizen except certain Indian tribes, diplomat’s children, and enemy aliens’ children

· Doesn’t cover U.S. citizen parents whose child is born abroad

· Wong Kim Ark- 14th Amendment guarantees birthright citizenship, even if parents have no way of becoming citizens

· Jus sanguinis doesn’t have a constitutional basis, but it is uncluded in INA § 301

· However, there is a residency requirement, which avoids second generation problem

· Consensual citizenship is found in the naturalization process

· Also has a basis in the 14th Amendment, which says that rights are given to all those who are born in U.S. or naturalized

· Universal membership comes up in the question of what rights and obligations non-citizens have

· What does citizenship do?

· Defines the membership of a national community

· Way of distributing rights and privileges

· Way of encouraging and recognizing allegiance and ties to the national community

· B. Citizenship and the Constitution

· Different statuses (in order of permanence):

· Citizens

· LPRs- granted authorization by U.S. to stay in the country for as long as they wish or until U.S. revokes it (“immigrant” in INA)

· Non-immigrant- not an LPR, but have authorization to stay in U.S. (temporary admission)

· Undocumented immigrants- no authorization from government

· INA §§ 301, 309- jus sanguinis citizenship

· 301(c)- If a child is born outside of the U.S. to two USC parents, baby is a citizen if one of the parents had had residence in US or an outlying possession before baby was born

· 301(g)- If a child is born outside of the U.S. to one USC parent and one alien parent, baby is a citizen if the citizen parent has been present in US for at least 5 years, at least 2 of which were after the parent was 14-years-old

· More stringent because allegiance of child is more suspect, presence requirement is to show that the citizen parent still has some allegiance to US

· Want to avoid allowing ex-patriots transferring citizenship to kids without any ties to U.S.

· 309- If a child is born to unmarried parents

· If mother is USC and father is alien, mother must have had physical presence in US for a continuous period of one year

· If father is USC and mother is alien, father must have some kind of proof of paternity, promise to financially support baby, and acknowledge paternity under oath; also has to satisfy 301(g)

· Assumes that mother will have stronger relationship with child than father, will be more likely to transfer allegiance to US

· Nguyen- upheld constitutionality of 309 in the face of an equal protection challenge

· C. Naturalization

· Three ways of getting citizenship- jus soli, jus sanguinis, and naturalization

· Citizenship is based on consent of US and the individual

· Emphasis on ties to US in the naturalization context is much more explicit

· Basic requirements- physical presence, residency, oath of allegiance, good moral character, attachment to constitutional principles, language proficiency, knowledge of civics

· Statutory structure:

· 1. Find out if the person is already a citizen (through jus soli, jus sanguinis, or some automatic citizenship provision)

· 2. If no, does a naturalization category apply?

· Spouse of USC

· LPR

· Children of USC

· Military service

· 3. Is the individual ineligible for naturalization?

· Ideological exclusions, etc.

· 4. Can they meet the requirements for naturalization?

· §§ 316, 319- residency requirements

· Must have been LPR for at least 5 years prior to application; 3 years if spouse of USC or battered spouse or child

· § 316- physical presence in US

· § 316- good moral character

· Not defined by what it is, but by what it isn’t

· § 101(f)- things that make someone ineligible for GMC

· Includes if you’re convicted of an aggravated felony at any time (defined in § 101(a)(43))

· Also, crimes of moral turpitude- defined in case law

· DHS may look beyond 5 years before application to determine GMC

· § 312- knowledge of English language, history, and government of US

· § 316- attached to principles of Constitution, well-disposed to good order and happiness of US

· Schniederman- only principles of Constitution that are really important are the Bill of Rights; don’t have to agree with every word of Constitution, just it’s basic principles (i.e. freedom of thought and speech)

· § 337- oath of allegiance to US

· 5. Can naturalization be revoked? § 340

· Naturalization was illegally procured or procured through concealment of material fact or willful misrepresentation

· Also a provision that says giving false testimony in order to procure an immigration benefit is evidence of bad moral character (therefore, you were ineligible and it was illegally procured)

· No requirement that it is “material”

· Easier for the government to go this route than “misrepresentation of a material fact” because of the lack of a materiality requirement

· Kungys- something is “material” if it “has a natural tendency to influence the official decision” (lower bar than if it would have resulted in a denial)

· In determining a material misrepresentation, court can only look at the actual application

· If the government has proven that there was a material misrepresentation, there is a rebuttable presumption that the naturalization was procured by it

· The non-citizen rebuts the presumption by showing, through a preponderance of the evidence, that there is an innocent explanation, that the requirements were still met

· § 340(c)- membership in certain organizations within 5 years of naturalization

· Schniederman- there is a difference between denaturalization and denial of naturalization

· Government has high standard in denaturalization- clear, convincing, and unequivocal evidence; doubts are resolved in favor of the citizen

· Applicant needs to prove eligibility by a preponderance of the evidence in application for naturalization; doubts are resolved in favor of the government

· Reason for this is the potential for statelessness; always a higher burden when you want to take benefit away

· D. Expatriation

· Difference between denaturalization and expatriation

· Denaturalization- a revocation of citizenship on the basis of the person never being qualified in the first place

· Expatriation- a citizen gives up their citizenship in some way; unrelated to how a person obtained citizenship

· Birthright citizenship can’t be denaturalized, but can be expatriated

· In order to expatriate, government has to prove:

· 1. Voluntariness of the act- commission of the act creates a rebuttable presumption that it was voluntary

· 2. Committed act with the specific intent to renounce citizenship

· Standard of proof for the government to meet is preponderance of the evidence

· Even though standard is lower, it is probably easier to denaturalize because it is very hard to prove the specific intent to renounce citizenship

· Afroyim- there’s not an inherent power to expatriate someone for voting in a foreign election

· High-water mark for citizen’s rights

· II. Congress’ Immigration Power

· A. Constitutional Framework/Chinese Exclusion Case
· Three questions:

· 1. What is the constitutional/extra-constitutional source of federal power to determine who can and can’t remain in the country?

· 2. What are the substantive criteria?

· 3. What is the procedural framework?

· Chinese Exclusion Case (CEC)
· First major case dealing with federal immigration laws

· Lists 3 possible sources for federal immigration power:

· 1. Inherent/sovereign power

· If a nation is to exist, it must be able to protect itself

· Comes from Constitution, international law (powers that a state has just by being a state, like in Curtiss-Wright)

· Sovereign power gives Congress the power to exclude essentially whomever it wants

· 2. Constitutional provisions

· War power, foreign affairs power, commerce power, naturalization power, migration and importation clause

· Since this case, the Court has essentially constitutionalized the immigration power, using these powers as its basis

· 3. Structural power

· Congress has the power to regulate by necessity; Constitution provides all the tools to run a nation

· Lays out 3 elements of plenary power:

· 1. There is a sovereign power over non-citizens

· 2. Federal government has the power, not the states

· 3. Judicial review is very limited, almost non-existent

· Government has unconstrained power to exclude non-citizens seeking entry to the country

· Can’t really raise a constitutional challenge because Constitution doesn’t apply to non-citizens outside of the country

· Fong Yue Ting (FYT)
· Government has the power to deport non-citizens, constrained only by constitutional due process

· Power comes from international law, foreign affairs powers

· 5th and 6th Amendments don’t apply because they are exclusive to criminal cases

· 8th Amendment doesn’t apply because deportation isn’t punishment

· Equal Protection doesn’t apply because the judiciary can’t second-guess Congress’s determination in this area

· Leaves open the door, however, for a due process argument

· Only judicial review available is whether or not there is a bit of due process and whether or not the government has adhered to their own statutory requirements

· Court has no power to review Congressional decisions on substantive constitutional rights because of plenary power doctrine

· Dissenters differentiate deportation from exclusion on the basis of either location, consent, or stake

· Wong Wing
· Imprisonment or other forms of punishment of non-citizens is unconstitutional without a trial

· Even though imprisonment and deportation both deprive a liberty interest, deportation is simply the government withdrawing its consent, it is like a tort remedy to make the party whole again; hard labor is punitive

· Immigration law- entry, removal, and conditions of remaining

· Alienage law- laws governing non-citizens outside of the entry or removal context

· III. Admissions

· A. Federal Agencies and Courts

· Traditionally divided depending on whether the regulated activity falls inside or outside the country

· Outside- State department

· Inside- DHS and DOJ

· Within DHS, immigration is split between service functions (approving or denying applications- USCIS) and enforcement functions (ICE and CBP- Customs and Border Protection)

· ICE is in charge of interior; CBP is in charge of the border and customs

· DOJ still controls everything related to adjudication (BIA, EOIR, and IJs); also, office of Special Counsel

· See Hypo about application process (class 7)

· B. Admissions Categories

· Two justifications for Congress’s ability to determine its own citizens: self-definition and self-preservation (country must be able to protect itself from invasion- cultural, physical, or psychological)

· The admissions categories show what Congress has done with the power given to it by CEC and FYT
· Three-part inquiry (see flow chart from powerpoint):

· 1. Does the individual qualify for one of the statutory admissions categories (family, employment, other)?

· 2. If not, is denying the individual admission into that category unconstitutional?

· 3. Do they fit into one of the inadmissibility grounds?

· Admissions categories reflect the values of Congress:

· Nuclear family- immediate relatives provision (201(b)), derivative beneficiaries (203(d)), etc.- priority is on family reunification

· Reflects a particular conception of family; problems arise when the family member is too attenuated from the US resident

· Diversity- lottery system for citizens from countries that don’t send a lot of immigrants here

· Only need a high school diploma and 2 years of work experience

· Productivity/economic considerations- employment-based categories (203(b))

· Falls into broader “social welfare” category

· Also, agricultural workers (210)

· Priority on special skills, professors, athletes, artists, people that will create jobs, invenst in companies here

· Humanitarian concerns- refugees/asylees (208)

· Values are also reflected in inadmissibility grounds

· Statutory framework sets 3 priorities for immigrants

· 1. Certain categories have no numerical ceiling or quota (immediate relatives, asylees)

· 2. Some categories have a flat numerical ceiling (each of the preference categories); have some level for fluctuation

· 3. Other categories have annually adjusted ceilings (refugees)

· Visa charts

· Priority dates reflect the date that the first relevant document was filed (for families- visa petition; for employment- labor certification)

· Assume the process will take as long as the delay on the chart

· “Petitioner”- the USC or LPR; “beneficiary”- the person trying to gain admission

· C. Constitutional Limits on Admissions Regulation

· Fiallo- EP challenge to provision in INA that excludes fathers of illegitimate children from preferential status 

· Even though it is a classification based on gender and illegitimacy, court does not give it heightened scrutiny

· Court says that, in the context of immigration statute, there only needs to be a “facially legitimate and bona fide reason” for the government’s classification

· Weaker than rational basis review

· Court thinks this is ok because the alien hasn’t entered the country yet and doesn’t have a stake in US

· Dissent argues that this affects the rights of citizens to reunite with their families

· A bright line rule makes the statute more administrable, prevents the government from having to intrude too much into peoples’ privacy

· D. Family Reunification

· i. Immediate relatives (201(b))

· Children, parents, and spouses of USCs

· No quotas or per-country ceilings

· ii. Family preferences (203(a))

· Subject to quotas and per-country ceilings, so have to look at visa chart

· Preference categories:

· 1. Unmarried sons and daughters of USCs 

· 2. Spouses, children (2A), and unmarried sons and daughters (2B) of LPRs

· 3. Married sons and daughters of USCs

· 4. Brothers and sisters of adult USCs

· “Child” is different from “sons and daughters”- child is only someone under 21 and unmarried; unmarried sons and daughters are over 21

· Child also has to fit into one of the 7 categories under 101(b)

· What law defines the existence of a family relationship?

· Fiallo- Congress, not the Constitution or the courts; need only be a facially legitimate and bona fide reason

· Adams- federal law + law of place of marriage

· Marriage

· Two-part test for determining whether a marriage will be recognized for immigration law purposes:

· 1. Is the marriage valid under state/foreign law?

· 2. Is the marriage valid under the INA?

· Now, definition from DOMA is the definition for all federal laws

· Marriage is usually judged to be valid if it was valid in the place it was entered into; three exceptions:

· 1. Marriages entered into solely for immigration benefits

· 2. Proxy marriages (not both present at ceremony, but ok if it’s been consummated)

· 3. If it’s against public policy

· Congress responded to concerns about marriage fraud with IMFA- grants conditional LPR status for 2 years after marriage

· If divorced before 2 years, the alien is deportable

· Essentially a viability test, requires marriage to be viable when the actual status is conferred

· If still together after 2 years, the spouses have to file a petition showing that they are still married

· IMFO doesn’t apply to derivative beneficiaries

· INS doesn’t have the expertise to predict whether or not a particular marriage will survive; also, don’t want the agency invading privacy

· If a marriage is not a sham or fraudulent from its inception, it is valid for the purposes of determining eligibility for adjustment of status

· Agency can make two arguments: lack of viability or sham

· For a marriage to no longer be viable, it must be judicially annulled or terminated (§ 216(b)(1)(A)(ii)

· Separation won’t do it, even filing for divorce won’t do it

· A separation can still be important if agency is arguing that it was a sham; can be used as evidence of the state of mind of their intent when they got married

· If there is a divorce, there is the possibility of a hardship waiver (216(c)(4)(B)) if it was not the fault of the non-citizen that the marriage failed

· Also a waiver if the end of the marriage was caused by the USC’s death (216(d)(1)(A))

· If there are children involved, but the marriage ends before the 2 years are up, they can maybe get the extreme hardship waiver (216(c)(4)(A))

· “Extreme hardship” can be to the child, not the non-citizen

· Waiver is discretionary and the Attorney General can only consider circumstances that occurred during the period that the alien was admitted on a conditional basis

· If the USC shows no interest in the child, it is a harder argument to make for extreme hardship

· Case law also says that de facto deportation of a USC child is ok

· Also, there is a waiver if there was domestic violence (216(c)(4)(C))

· 245(e)(2) says that, if someone does not have legal status and gets married while in removal proceedings, there is a heavy presumption that the marriage is for the purpose of avoiding removal

· After marriage, non-citizen has to live outside the U.S. for 2 years before their petition to adjust status based on their marriage can be approved

· Lots of tensions in family reunification policy

· Congruence between family reunification goals and administrability of statutory terms

· Privacy v. intrusiveness

· National self-definition v. cross-border family relationships

· E. Employment-Based Immigration

· Look at flowchart on powerpoint

· Preference categories (203(b))

· 1. Priority workers- aliens with extraordinary ability, outstanding professors and researchers, multinational executives and managers (immigrant petitions for themselves)

· Professors and researchers must show (1) international recognition; (2) 3 years of experience; and (3) entering for a tenure track position

· 2. Professionals with advanced degrees or aliens of exceptional ability (requires labor certification)

· 3. Professionals with baccalaureate degrees, skilled and unskilled workers where there is a shortage (requires labor certification)

· 4. Special immigrants

· 5. Investors- minimum of 10 jobs and $1 million

· CFR fleshes out what each of these mean

· Statute reflects two goals- fulfilling the employment needs of employers while minimizing the effect on the amount and conditions of US jobs

· Two requirements for labor certification:

· 1. No USC can do this job

· 2. Won’t affect wages or conditions of similarly employed US workers

· See flow chart for labor certification process on powerpoint

· F. Admissions Reform

· Admissions reform always has two goals: (1) targeting desirable immigrants while avoiding negative impacts on US residents; and (2) how to limit admissions to desirables

· 3 big questions of reform:

· 1. Admissions category reform

· 2. Enforcement reform

· 3. Question of legalization of people here illegally

· IV. Inadmissibility

· A. Inadmissibility Grounds (212(a))

· Falling into an admissions category means that a person is valued (either by an employer or a family member); inadmissibility grounds are where the government steps in and says, even if you want him here, we don’t

· Threshold question is always whether inadmissibility grounds or deportability grounds apply

· Answer is whether the non-citizen was “admitted” under 101(a)(13)(c)- lawful entry into the US after inspection and authorization by an immigration official

· If inadmissibility grounds apply, ask:

· 1. Does an exception apply? If not…

· 2. Are the criteria for a waiver met? If so…

· 3. Will the immigration official exercise discretion to apply the waiver?

· If non-citizen is outside the US, the consular officer is the first government official to apply the inadmissibility grounds; at entry, CBP applies the inadmissibility grounds again

· Leaving the US and returning means that DHS will usually re-apply inadmissibility grounds

· If you’re an LPR, it’s presumed that you aren’t leaving and they won’t be re-applied, but government can overcome that presumption (see 101(a)(13)(C))

· Inadmissibility categories

· A. Crimes 212(a)(2), (3)

· Waiver- 212(h)

· See crimes flowchart on powerpoint, notes from class 13

· B. Fraud or document problems 212(a)(6)-(9)

· Waiver- 212(i)

· C. National security

· No waiver

· Also, 212(a)(6)- if you’re unlawfully present, didn’t show up for a removal hearing, or committed fraud or misrepresentation, you’re inadmissible

· Remember- non-immigrant waivers 212(d)

· 212(a)(9) sets out bars to reentry and lawful admission

· (a)(9)(A)- if you were previously removed under a removal order, you are inadmissible for 5 years

· If more than one removal order, inadmissible for 20 years (same with aggravated felonies)

· (a)(9)(B)- if you were unlawfully present for more that 180 days, but less than one year, you’re inadmissible for 3 years; more than a year, inadmissible for 10 years

· Government can’t aggregate under this section

· (a)(9)(C)- if you were unlawfully present for more than a year, were removed, and then re-entered without inspection, you’re inadmissible forever

· Government can aggregate under this section

· B. National Security

· Can be divided into two areas- conduct and affiliation

· 212(a)(3)(B)(iv)(VI)- material support

· Three tiers of terrorist organizations

· 1. Designated by the Secretary of State under 219

· 2. Designated in Federal Register as engaging in terrorist activities

· 3. Any group of 2 or more individuals who engage in terrorist activity

· For soliciting funds, there is a mens rea requirement, can avoid it if you can show by clear and convincing evidence that you didn’t know it was a terrorist organization

· Doesn’t matter if you knew with tier 1 and 2 organizations because there has been constructive notice

· C. Constitutional Due Process Requirements

· Until 1996, Constitution and the INA both used entry into the US as the dividing line between non-citizens with constitutional rights and statutory protections and those without

· Under this, EWIs had more protection than returning LPRs

· IIRIRA changed threshold from “entry” to “admission”

· Now, we have deportability and inadmissibility grounds- both are subject to removal proceedings

· Subject to inadmissibility grounds- arriving aliens, parolees, and EWIs

· Subject to deportability grounds- admitted non-immigrants, admitted LPRs, and returning LPRs

· However, there are exceptions for returning LPRs (101(a)(13)(c))

· Even if someone is subject to inadmissibility grounds, though, they may still have constitutional due process protection if they are in US territory

· If it is a question of statutory rule, the distinction is admission; if it’s a constitutional question, the distinction is probably entry

· Constitutional due process cases:

· Non-LPR:

· Knauff- initial entrant, non-LPR has no due process rights
· Yamataya- not an LPR, but had entered with inspection, wasn’t at border; she did have due process rights
· LPR:

· Mezei- LPR, no due process because absent too long, raised security concerns
· Chew- LPR, entitled to due process because he didn’t stay beyond time in statute, was on a US ship the whole time, and was granted a bunch of security clearances by US government
· Plasencia- LPR, entitled to due process, only gone a few hours, had a lot of stake in US

· Whether a person has actually entered or left the US isn’t dispositive, there are a lot of factors to consider:

· Location (outside/inside border)

· Immigration status (LPR, non-immigrant, EWI)

· Length and type of prior residence

· Reason for absence from US (compare Mezei with Chew)

· Reliance on the US government in leaving and returning (compare Mezei with Chew)

· Detention (compare Mezei majority with dissent and with Chew)

· Three classes of people, based on what kind of due process they get:

· 1. Initial entrants- no/thin due process (Knauff)

· 2. Returning LPRs

· If more like Chew and Plasencia, then more due process because the court sees them as truly returning

· If an extended absence and more like Mezei, then less due process

· Mezei may no longer be valid; might come out differently if the court heard it today

· 3. Continually residing LPRs

· Court hasn’t decided yet if EWIs are entitled to due process right

· If an individual can invoke due process, use Mathews v. Eldridge balancing test

· Individual interest- could be family, work, culture, etc.

· Risk of erroneous deprivation- could be very big if summary proceedings (like under 235(c)) are used

· Government interest, including the burden

· For immigration cases, add the consideration from Plasencia that the government’s control over immigration is a sovereign prerogative 

· Could reflect change from FYT- instead of plenary power looming over entire issue, it is just a factor to be considered

· D. Modern Admissions Procedures

· Ex ante determinations- before entry 

· First screening point- consulate; second screening point- at the border

· Ex post determinations- after entry

· Adjustment of status procedure

· Removal

· Why might a non-citizen prefer emphasis on ex ante decision?

· There is a final decision before they uproot their entire lives and move to the US

· Even if they get screened out, they haven’t lost anything

· Why might a country like US prefer emphasis on ex post screening?

· US has more information to base judgment on, can determine if the individual actually has the qualities that made them desirable in the first place

· Undesirable characteristics might not show up until after they enter the US

· Also, US doesn’t have all the information about the economy, how many jobs are available ahead of time

· A lot of people think we are light on ex ante enforcement and heavy on ex post enforcement

· Good for country, but bad for non-citizens

· 4 steps:

· Step 1: If required, file for labor certification with DOL

· Step 2: File petition for immigrant visa with USCIS (204(a)(1)); petitioner is either a family member, employer, or the non-citizen himself (self-petitioner)

· Step 3: USCUS reviews petition

· If approved: if non-citizen is an immediate relative or priority date is current, go to step 4

· Or rejected due to:

· Ineligibility for admissions category

· Death of petitioner

· Withdrawal of petition by petitioner

· Step 4: Review by consul or USCIS

· Seek visa from consul (if abroad) or submit application for adjustment of status to USCIS (if in US)

· Consul or USCIS examiner applies inadmissibility grounds; if none:

· Consul issues immigrant visa (221(c))

· USCIS approves adjustment of status (245)

· At border, CBP re-checks for inadmissibility grounds; if none, USCIS issues green card (I-551)

· V. Unauthorized Migration

· A. Control of Unauthorized Migration

· Two ways to become an unauthorized migrant:

· 1. EWI

· 2. Overstay a visa

· In social contract theory of membership, have to agree to contract (which EWIs haven’t) and follow rules of contract (which those who overstayed their visa haven’t)

· Because main incentive for unauthorized migration is employment, Congress created employer sanctions to cut off employment draw

· Essentially turns employers into immigration inspectors

· Positive consequences:

· Saves US jobs

· National security

· Respect for rule of law

· Negative consequences

· Deprives people of opportunity to utilize gifts and skills

· Public approach to addressing unauthorized migration- ICE, criminal law, deportation, etc.

· Private approach- employer sanctions

· IRCA did 3 things:

· 1. Legalized much of the undocumented population already in the country

· 2. Tried to shut off the employment of undocumented workers by making it a crime to hire them and requiring workers to verify their status

· 274A- makes it illegal to hire and requires employer to verify using I-9 form

· 3. Tried to deal with a consequence of #2 by making it illegal to discriminate in the hiring process

· 274B- can’t discriminate based on a person’s national origin or citizenship status (unless an undocumented immigrant)

· 274B(a)(6)- can’t commit document abuse- refusing to accept a facially valid document with an intent to discriminate

· Collins Foods- burden on the employer to verify documents is very light because of concerns about discrimination

· 4 strategies to dealing with undocumented migration:

· 1. Deterrence

· Employment regulation

· 2. Legalization/adjustment of status

· Overstays- 245(a)

· EWIs- 245(i)

· 3. Prevention

· Border enforcement

· Expedited removal

· 4. Removal/deportation

· B. Expedited Removal

· Two groups subject to expedited removal under 235(b):

· 1. Arriving aliens- 235(b)(1)(A)(i)

· 2. Inadmissible non-citizens who entered without inspection and have been in the US less than 2 years- 235(b)(1)(A)(iii)(II)

· Initial entrants don’t have a right to a hearing, due process

· C. Legalization

· Adjustment of status

· Purpose: alternative avenue for gaining immigration status without the inconvenience of leaving the US for consular processing

· Also, avoids, 3 and 10 year bars for unlawful presence

· Procedure

· USCIS examiner determines:

· Whether non-citizen meets criteria for admissions category

· Whether an inadmissibility ground applies

· Whether criteria for adjustment under 245 are met

· Criteria: when an alien is admitted or paroled

· 1. Does 245(a) apply?

· Was non-citizen admitted or paroled?

· If so, is a visa number available now (see visa bulletin)?

· 2. If 245(a) is met, does 245(c) bar using 245(a) to adujust?

· Check especially (c)(2) (continues in unauthorized employment or fails to maintain lawful status), (c)(7) (seeking employment-based adjustment, but not in lawful status), and (c)(8) (accepted illegal employment)

· 3. If 245(c) bar applies, does employee-based preference exception of 245(k) allow adjustment?

· Can adjust under 245(a) if not out of lawful status or engaged in unlawful work for more than an aggregate of 180 days

· Criteria: when not admitted or paroled

· Does 245(i) apply?

· Must have been in US since 12/21/00

· Must have labor certification or family petition filed by 4/30/01

· DHS has discretion in permitting adjustment of status; they consider factors such as:

· Family ties in US

· Hardship in traveling abroad

· Length of residence in US

· Preconceived intent to remain

· Any repeated violations of immigration law

· D. Rights of Undocumented Immigrants

· Title VII, other civil rights acts probably don’t apply to undocumented immigrants (like in Knauff, EWIs aren’t “persons”)

· NLRA does protect undocumented- they have a right to unionize

· Plyler v Doe- high watermark for undocumented rights- applies intermediate scrutiny; however, placed a big emphasis on the fact that children had no choice in their position (which may have elevated them to a higher scrutiny)

· Alienage law, though, not immigration law

· Shows that undocumented do have some equal protection rights

· De Canas- a state can discriminate against the undocumented if it is acting in areas of traditional state concern (e.g. criminal, education) and its actions are consistent with federal policy

· State must (1) mirror federal objective and (2) further a legitimate state goal

· Plyler shows that pure state discrimination based on alienage is not ok; also, people get more protection under an alienage law, as opposed to an immigration law

· See chart on powerpoint on alienage laws

· VI. Deportability and Relief from Removal

· A. Constitutional Limits on Deportation

· 3 questions to ask:

· 1. Does a deportability ground apply to the non-citizen?

· 2. If so, is there an applicable statutory ground for relief from removal?

· 3. Is there a constitutional challenge to that deportability ground or to the lack of relief?

· See chart on powerpoint on constitutional rights of non-citizens

· Remember, removal is not punishment under the Constitution so 5th, 6th, 8th Amendments, prohibition on ex post facto laws don’t apply

· Substantive due process does not apply

· 1st Amendment may apply (Harisiades)

· Equal protection?

· B. Statutory Grounds of Deportability

· Deportability grounds only apply to those who have been admitted, like LPRs and non-immigrants (including those who have overstayed their visas)

· Basic deportability analysis:

· 1. Does a deportability ground apply?

· 2. If so, is a waiver available?

· 3. If not, is relief from removal available?

· 4. Is there a possibility of a favorable exercise of discretion?

· 237- deportability grounds

· (a)(1)- immigration control

· (a)(1)(A)- inadmissible at time of entry or adjustment of status

· (a)(1)(H)- waiver 

· (a)(1)(B)- unlawfully present (no waiver)

· (a)(1)(C)- violated status (no waiver)

· (a)(3)(C)- document fraud, including using false papers to work

· (a)(3)(C)(ii)- waiver

·  (a)(2)- crimes

· (a)(2)(A)(1)- crime involving moral turpitude

· Must have been committed with 5 years of admission

· Must be a crime for which a sentence of one year or longer may be imposed

· Not the actual sentence, but what could be imposed

· INA doesn’t define CIMT, but we know that it covers crimes that involve an element of fraud, serious crimes against persons or property, or other crimes involving baseness, vileness, or depravity

· Knowledge of illegality is not enough, need an intent to defraud

· Test for deciding whether a crime is one involving moral turpitude is whether an element is one of the above, i.e. whether an element is an intent to defraud

· If it’s not an element, IJ can still determine that fraud is inherent in the nature of the crime

· Can be either explicit or implicit

· IJ can’t even look at the facts of the offense that the individual committed; can only look at the elements and nature of the crime- categorical approach

· Immigration court doesn’t want to rehear the facts of the criminal case

· Modified categorical approach- IJ can look into the record of conviction (proceedings in criminal court) when the crime at issue is disjunctive (i.e. fraud may be an element of the crime, but isn’t necessarily)

· Silva-Trevino- Mukasey decided BIA appeal that you can have a limited proceeding in immigration court to look into facts surrounding crime to determine if the individual had an intent to defraud

· However, evidentiary standard for government is only a preponderance of the evidence

· (a)(2)(A)(ii)- multiple criminal convictions

· Two or more CIMT at any time after admission

· (a)(2)(A)(iii)- aggravated felony

· Any conviction for an aggravated felony any time after admission

· Defined in 101(a)(43)

· (a)(2)(B)- drug offenses

· Conviction of any controlled substance violation (other than a single offense of less than 30 grams of pot) at any time after admission

· No waiver for drug offenses

· Multiple minor marijuana convictions makes one deportable with no waiver

· Also, a person is deportable if it is shown that they have been a drug abuser or addict at any time after admission

· C. Relief from Removal

· In most removal cases, the person concedes deportability and the hearing is about whether or not they are eligible for relief

· Three part inquiry:

· 1. What kind of relief is the non-citizen seeking?

· Retain or gain legal status:

· 240A- cancellation of removal (LPR status)

· May need waiver of inadmissibility prior to adjusting status to LPR

· 212(h)- waiver for certain crimes

· Not available for LPRs who committed aggravated felonies

· No change in status, but relief from removal

· Prosecutorial discretion

· Deferred action- humanitarian concerns (kind of like formalized prosecutorial discretion)

· Stay of removal- after removal order

· 240B- Voluntary departure- removal without final order; non-citizen must leave US, but with better prospects for return

· 2. Are the statutory prerequisites met?

· 3. Will immigration official exercise discretion favorably?

· Regularization of status: cancellation of removal

· 240A(a)- available to inadmissible and deportable LPRs

· 240A(b)- available to inadmissible or deportable aliens who are not LPRs

· Outcome- confers or maintains LPR status and wipes out ground for removal

· Criteria for LPRs (240A(a)):

· LPR for at least 5 years

· Resided continuously in US for at least 7 years after admission

· Period ends when alien is served with notice to appear for removal proceeding OR commits a criminal or terrorism-related offense under 212(a)(2), 237(a)(2), or 237(a)(4)

· Hasn’t been convicted of an aggravated felony

· Criteria for non-LPRs (240A(b))

· Continuous presence in the US for at least 10 years

· Before application for cancellation AND

· Prior to being served with notice to appear for removal proceeding OR committing a criminal or terrorism-related offense under 212(a)(2), 237(a)(2), or 237(a)(4)

· Good moral character for 10 years prior to application

· Not convicted of a crime that would make the non-citizen inadmissible or deportable, nor failure to register, nor falsified documents

· Removal would result in “exceptional and extremely unusual hardship” to a spouse, parent, or child who is an LPR or US citizen

· Gonzales-Recinas​- lays out “exceptional and extremely unusual hardship” analysis

· 1. Make sure there is a qualifying relative

· 2. If so, consider age, health, and circumstances of qualifying relative

· Hardship has to be substantially beyond that which is ordinarily to be expected to result from an alien’s departure or removal

· Doesn’t quite have to be unconscionable, but has to be worse than extreme

· Tremendously difficult standard to meet

· There are essentially 3 categories of relief, in order of status that it grants to alien

· Cancellation of removal- no removal and automatic adjustment of status

· Other kinds of relief- no permanent residence status, but allow the non-citizen to stay in the country

· Voluntary departure- don’t get to stay

· VII. Enforcement and Removal Procedures

· A. Enforcement: Ethnicity and Nationality

· There is a greater constitutional power to perform routine searches at border checkpoints

· Beyond a routine search (i.e. a body cavity search), you need at least a reasonable suspicion

· There’s no need for a reasonable suspicion at all fixed checkpoints even though there is a restraint on liberty

· Martinez-Fuerte- it’s ok to use ethnic appearance as a factor in referring an individual to secondary inspection

· However, if Mexican ancestry is the only factor, that’s not enough

· A brief stop by a roving patrol requires reasonable suspicion (because there is much more of a risk of an abuse of discretion than at a fixed checkpoint)

· Lines that have been drawn:

· If the officer is questioning a person, but placing no restraint on that person’s liberty, there’s no 4th Amendment issue (mere questioning)

· At the border, a routine search does not even need a reasonable suspicion

· For non-routine inspections, need a reasonable suspicion

· At fixed immigration checkpoints, a brief stop doesn’t violate the 4th Amendment, no need for reasonable suspicion and it is ok for race/ethnicity to be a factor in pulling someone aside for secondary inspection

· With roving patrols, need reasonable suspicion to make a stop; can’t rely too much on race or ethnicity

· As you move more into the interior of the country, 4th Amendment protections get stronger- not clear, though, how much stronger they become and where race fits in

· When is there a “reasonable suspicion”?

· Has to be particularized, based on facts

· If you get a tip that someone just entered illegally who looks Hispanic and was wearing a certain kind of clothes, you can stop someone who matches that description and the race is an acceptable factor

· Particularized factors include the race of the person, but that can’t be the only factor

· In Montero-Camargo, court says that if there are enough particularized factors that you don’t need to rely on race, the stop is ok, even if the officers did partly rely on race when making the stop

· What if there weren’t enough particularized factors and the officers did rely on race? Race/ethnicity plus?

· Certainly if the only thing the officers considered was race, it would violate 4th Amendment

· Factors have to have some probative value; in an area like southern CA where it is majority Hispanic, the mere fact that a person is Hispanic is not probative

· If the rest of the factors don’t add up to a reasonable suspicion, that’s a 4th Amendment violation

· What if the border patrol stops someone who looks Hispanic in Big Bend, TX, which is near border, but majority white?

· Government would argue Montero-Camargo doesn’t apply, because the area isn’t majority Hispanic

· Still, unlike if this were to happen in Portland, Hispanic appearance is more probative the closer you get to the border

· Montero-Camargo also says, though, that race is not only not probative, it’s also inappropriate under recent equal protection/affirmative action cases

· However, exclusionary rule does not apply in removal proceedings; only remedy would be a civil lawsuit; may apply to “egregious” violations to deprive a person of full and fair trial

· 9th circuit has found suppression appropriate in two cases where search was based on race

· 4th Amendment is essentially a totality of the circumstances test- when there is a majority Hispanic population, race can’t be a factor

· Courts are dealing with tension between recognizing that race can be useful and profiling that could sweep in innocent people

· Narenji- classification based on nationality only gets rational basis review

· B. Removal Procedures

· Classified as civil, not criminal

· Even though there are a lot of criminal law characteristics in immigration enforcement, the criminal procedure protections don’t apply

· Power to arrest if person is trying to enter unlawfully or if the person is in US unlawfully and likely to escape if police wait to get a warrant

· Notice to Appear officially opens removal case

· Important features of proceeding

· Separation of prosecutorial and adjudication functions

· Yamataya- due process rights for non-LPRs in removal proceedings

· Jacinto- immigration judge has a duty to fully and fairly develop the record for a pro se respondent

· Shows that it is not just a civil case, there is more at stake

· Matter of Compean- no ineffective assistance of counsel claim because no right to counsel

· C. Detention

· VIII. Refugee and Asylum Law

· A. General

· Asylum law (208)- person is already in the US or at a port of entry

· Refugee law (207)- someone applies from outside the country

· Framework is the same

· Inadmissibility grounds don’t matter, they come into play later when that person tries to adjust status

· 209- adjustment for both refugees and asylees

· Three contexts in which a person would seek asylum

· 1. Affirmative application to USCIS (I-589)

· Non-adversarial interview

· Confidential (US can’t share information with a foreign government, but US can use it against you in a removal proceeding)

· One-year filing deadline (with exceptions)

· Most common route to asylum

· Adjudicator is supposed to help applicant make out the facts; however, they probe credibility a lot and it can often seem adversarial

· 2. Defensive application in removal proceedings

· Immigration court, so adversarial

· IJ decides, appeal of right

· De novo review, doesn’t consider USCIS adjudicator’s findings

· 3. Expedited removal- credible fear screening

· Occurs at airport or other port of entry

· Low threshold

· If met, paroled into US for removal proceedings

· However, very problematic because they are very brief, in stressful situations, and officers doing interviews don’t have much training

· Somewhat balanced by the low threshold

· Not a thorough adjudication of claim, just looks to see if there is a claim there

· Benefits of asylum

· Allowed to remain indefinitely

· Adjustment of status after one year

· Liberal waivers of inadmissibility grounds

· However, must still be a “refugee” at time of admission

· Can be undercut by a return to home country or dramatic change in circumstances in home country

· Work authorization

· Family reunification (spouse and children at time of grant)

· Travel

· Elements of asylum claim:

· 1. Unwilling or unable to return because of:

· Past persecution or

· Well-founded fear of persecution: “reasonable possibility” that person will be persecuted if returned to country

· 2. On account of

· Nexus requirement; usually the hardest to prove; have to show that harm is connected to protected ground

· 3. One of the five protected grounds

· Race, religion, nationality, membership in a particular social group, or political opinion

· A well-founded fear must be objective and subjective

· Asylum is a discretionary benefit- even if you meet all of the other factors, if there are negative factors weighing against you, IJ can deny asylum

· Criminal violations and immigration violations are most common negative discretionary factors

· Can’t appeal a negative discretion finding

· Mandatory bars are listed in § 208

· Past persecutor bar- if you’ve done anything that would qualify another person for asylum, you don’t qualify for asylum

· Particularly serious crimes- includes aggravated felonies

· Terrorism

· If you meet all of the statutory requirements, but run into trouble with discretion or mandatory bars, your fallback is withholding of removal (§ 241(b)(3))

· Even though you’re removable, IJ finds that you can’t be removed to your home country because you would suffer persecution on account of a protected ground

· Cardoza-Fonseca lays out differences between asylum and withholding of removal

· Different standards of proof: asylum (reasonably likely), withholding (more likely than not)

· Asylum is discretionary, withholding is mandatory

· Withholding is country-specific- if US can find another country that will take you, they can deport you there

· Withholding is much less beneficial- can get a work permit that has to be renewed annually, no family reunification, can’t adjust status, traveling out of the country is self-deportation

· B. Persecution

· What kind and level of harm constitutes persecution?

· Threats to life or freedom or the equivalent, including death, torture, beatings, severe abuse

· Disproportionate punishment/illegitimate laws

· Neither the Constitution nor congressional pronouncements suffice to determine legitimacy

· Sanctions applied without underlying law, at whim of authorities and without constraints

· Sanctions applied without judicial or equivalent procedure

· Sanctions applied with invidious discrimination against minorities

· Sanctions for actions that may not be legitimately criminalized (political opinions, religious beliefs, or others of the five grounds)

· But not application of uniform law or government policy

· However, it could be if the law is really only enforced against one class of people

· Also, could argue that the law is illegitimate

· The intent of the persecutor is irrelevant, doesn’t have to intend to persecute

· Harm can be inflicted by non-governmental actors if the government is unable or unwilling to control

· Applicant has burden of showing a well-founded fear of future persecution, or past persecution

· Showing past persecution creates a presumption of a well-founded fear of future persecution

· Government can rebut this presumption by showing a fundamental change in circumstances such that the applicant no longer has a well-founded fear

· Even if govt. rebuts presumption, applicant can still prevail by showing compelling reasons arising out of the severity of the past persecution or a reasonable possibility of other serious harm (doesn’t have to be based on a protected ground) if returned to home country

· C. Particular Social Groups

· Least obvious protected ground

· Matter of H is the seminal case on PSGs

· To constitute a PSG, there has to be an immutable characteristic that all the members of the PSG share

· Must be something that you can’t change or shouldn’t be required to change

· Context of where the harm is happening is what matters

· Could also just be a voluntary association (9th circuit, Sanchez-Trujillo)

· Also, idea of social visibility- in order to be a PSG, people in that society have to recognize the members as a social group

· Helps prove nexus, persecutor knew victim was a member

· However, problem is that a group could be so discriminated against in a society that it has to exist underground and not be socially visible

· Circuit split on this requirement, UNHCR thinks it’s overly restrictive

· When arguing for a PSG, want it to be narrowly-tailored, but not so small that it is only your client

· When framing a social group:

· Ground it in the cultural context (begin with nationality)

· Avoid circularity- fact of persecution cannot define the group

· Be aware of the floodgates problem

· Good to put something about “belief” in because it makes their personal problems political

· D. Gender-based Asylum Claims

· Tend to come up in 3 situations

· 1. Resistance to social norms about women

· 2. Female genital cutting

· Pretty settled that this is eligible for asylum

· 3. Domestic violence

· Gender claims don’t fit into the notion of what a refugee was when the Refugee Convention was written

· UNHCR guidelines says that nexus is established if:

· Persecution by non-State actor is on account of a protected ground, and state fails to offer protection; or

· Persecution is not on account of a protected ground, but failure of the state to offer protection is on account of a protected ground

· E. Limitations on Asylum

· Persecutor bar

· Probably a duress exception after Negusie
· Material support bar

· Only exception is if you had clear and convincing evidence that you did not know, and should not have reasonably known, that it was a terrorist organization

· As long as it is sufficiently substantial to have some effect on the ability of the organization to accomplish its goals, it’s material

