I. Why do we have contracts and enforce them?
A. What problems do we enforce and why do we enforce them?

B. Williston (follows the rule, 1st Restat. § 75) – see II.A.1
C. Fuller (follows examples and situational tests) – evaluates the purposes and policies behind consideration to determine enforceability and remedies
1. Reasons of substance: private autonomy (rights and freedoms), reliance of promisee, and unjust enrichment of the promissory

2. Reasons of form: evidentiary, cautionary, and channeling
II. General Theories of Obligation
A. Arising from an Agreement with Consideration – K as an obligation or legal duty arising from a valid agreement with consideration (bargain concept)
1. An agreement with consideration is a thing (to one party’s detriment) bargained for (process) and given in exchange of a promise – detriment is an act, forbearance, creation/modification/destruction of a legal relationship, or a return promise
2. Agreement as primary governing force, though laws can overrule contracts or contracts can go against common law

3. Sullivan v. O’Connor p. 35 – patient (Sullivan) suing for bungled nose job – how should damages be applied (reliance) and is pain and suffering compensable on a reliance basis (yes, additional pain)? – diminished value calculation = value of promised nose – value of disfigured nose + additional pain and suffering
4. Forbearance as legal consideration if the limited action was legal – Hamer v. Sidway, p. 56 – nephew gets $ for not drinking, smoking, or gambling several years, letter from uncle upon completion serves cautionary function (uncle still agreed to pay)
5. Mutuality – in a bilateral K (contract for a contract), there is no consideration for the clear promise of A if the promise of B is illusory.  A receives no legal detriment if B is not truly bound to do something.  If B has a ‘free way out’, no K – both parties must be bound by K or neither is.
a. Degree of obligation doesn’t have to be the same.

b. Baehr v. Penn-O-Tex, p. 59 – two debtees fight over Kemp’s debts – Baehr’s promise not to sue not valid consideration for getting $
c. Springstead v. Nees, p. 63 – family dispute over property given to only 2 kids – no duty to share, though one daughter says she will at time of discovery
d. Wood v. Lucy, p. 70 – even though K does not specifically give Wood a duty to advertise Lucy, his duties to get copyrights and pay share of profits monthly show the binding nature of the K. 

e. Weiner v. McGraw-Hill, p. 72 – terminable at will employment K is a valid unilateral K, no ‘free’ way out – K is work for pay and a promise not to terminate
f. Mattei v. Hopper, p.75 – there is mutuality, because no ‘free’ way out – must be a good faith effort to evaluate the property

6. Preexisting duty doctrine – consideration can’t exist for an obligation you already are under.

7. The Wholly Executory Exchange – bilateral K where no act has yet been committee (promise for a promise) – sometimes valid
B. Arising from Justified Reliance (Promissory Estoppel) – unlike other questions of K, there must be a reliance or induced action – is a harm theory for enforcing
1. Promissory Estoppel is a promise where the promissory (PR) should reasonably expect to induce an action or forebearance (of definite and substantial character) on the part of the promise (PE) or a third party, and in fact does induce the action or forebearance and is binding if injustice can only be avoided by enforcement.  The remedy may be limited as justice requires.

2. Starts in family or charity situations where contract does not exist or is invalid for some reason, then is applied to pre-K situations where a bargain is contemplated, but not secured

3. not every case of reliance constitutes PE

4. Kirksey v. Kirksey, p. 80 – promise to widow to care for her and kids that she relied on was a gift, not an enforceable promise (no time limit, no real clarity as to extent of promise)
5. Ryerss v. Trustees of the Presbyterian Congregation of Blossburg, p.81 - $100 for church in a certain area is a gift but still a valid promise – functional forms met, charity gift one reason for origination of PE

6. Siegel v. Spear, p. 86 – furniture on payment plan and stored by lessor not insured as promised, is PE because you can’t stop a promise in the middle, promise was not gratuitous but logically expectable – right to insure that was forborne doesn’t matter
7. Wheeler v. White, p. 92 – K to secure loan is too vague – under PE, expectancy cannot be awarded – remanded for trial on the merits of PE and possible reliance damages
8. Hoffman v. Red Owl Stores, p. 95 – PE on the promise of a store, even though still in negotiation phase – bargaining in bad faith – does there need to be an agreement to agree pre-K?

9. Franklin, p. 102 – bargain itself can induce someone to rely – Franklin knew Springer must set dates, arrange schedules, and prepare even though K not made yet.

10. no expectancy damages allowed in these cases because we don’t know what profits to expect

C. Arising from Unjust Enrichment (implied in law, quasi-contract, restitution)

1. Independent theory of K - no promise, no obligation, no consideration
2. 2 basic elements:

a. Enrichment of or benefit to D

b. Injustice would result if D is allowed to keep the benefit without compensation to P

3. Injustice results when the benefit is given with expectation of payment, or at least not gratuitously, and if D had the opportunity to refuse the benefit (if no chance for D to refuse, no U.E.)
4. Bloomgarden v. Coyer, p. 112 – no U.E. because P admitted he did not expect payment other than benefit to his company, though D might have expected to pay
5. Sparks, p. 117 – services for managing building not gratuitious, but with expectation of later purchasing building

6. Gay, p. 120 (Husband takes care of wife’s uncle for property, but statute of frauds means K fails when uncle dies – value of services rendered recoverable under U.E.)

7. Anderco, p. 125 – since terms are unclear and there is no ‘meeting of the minds’, K not enforceable – U.E valid but $ amt. unproven, so parties left as they are

8. Kelley, p. 130 (P stops work on sidewalk K after digging, sues for U.E. – no evidence that D accepted the work or could have refused it, so no U.E.)
9. DeLeon, p. 136 – P pays most of land value, then defaults – D sells to someone else – P can recover amount paid less what D lost on 2nd sale because otherwise D would be unjustly enriched
10. Common U.E. situations: no promise (Bloomgarden, Sparks); Failed contract (Gay, Anderco); Breach by P (Kelley, DeLeon)

D. Arising from Promissory Restitution (Moral Obligation or Obligation due to a promise for a benefit received – weak U.E. with a promise to bolster it
1. Benefit conferred
a. How definite?

b. How substantial?

c. Does the promise help support the reality, nature, and extent of the benefit?

d. Is the benefit proportionate to the promise?  Does it seem reasonable?

2. Subsequent promise to pay

a. How formal? Is the value of the benefit stated?

b. How much time was there to deliberate between benefit and the promise?

c. Has any significant part of the promise been performed?

d. Is there reliance on the promise by the promisee?

3. Mills v. Wyman, p. 144 – Not a K, because no bargain or consideration – not P.E., because care to son already given so there is no reliance on fatehr’s promise given later – no U.E, because P was intermeddling and care was gratuitous – P.R. not valid because there was never a K and dad has no chance to refuse and P does not prove a detriment to himself, even though the written form of the promise letter makes it serious
4. Webb, p. 147 – D had material benefit by not being injured by fallen block – this plus injury to P is sufficient consideration for the later promise – not gratuitous on part of P because of initial payments by D

5. Harrington, p. 150 – wife beating case, when neighbor stops man getting axed is a voluntary humanitarian act – man may promise to pay for damage to hand, but no consideration, no reliance, no actual payment

6. Case-by-case determination with no clear rules

7. Often when there is no promise and act could be intermeddling, but is due to a mistake, U.E. is enforcable

E. Arising from Implied in fact K – express contract not made in words, but facts seem to indicate there is a contract
III. Remedies
A. Expectancy – put both parties in future position they would’ve been in if contract had been fulfilled
1. Two ways to calculate:

a. cost of performance – cost to get you from where you are to where you’re contracted to be

b. diminished value – value received if K had been performed minus the value of what you actually have now

2. Groves, p. 209 – majority says expectancy is the cost to grade the land; dissent says expectancy is diminished value of full possible land value under K minus current land value

3. Peevyhouse, p. 218 – restoration of farmland after mining decreases land value – Ps get decrease in value rather than cost to restore because restoration costs more than land is worth – should have taken into account unique property value of the family farm
4. Consider what $ value can achieve the object/goal of the K without unjustly enriching the P

5. Three general expectancy formulas:

a. Value of promise – savings or salvage to P for not performing + incidental and consequential expenses

b. If P is paying (employer, purchaser, or owner): Cost of a substitute or value of K if correct – unpaid K price

c. Lukaszewski, p. 232 – since only one teaching applicant, school has no choice – expectancy is higher salary to replacement - $ saved by not paying original teacher – is still efficient breach because D makes a profit even when P paid damages

d. If P is performing (employee, seller, contractor): Unpaid K price - $ saved by not performing or salvaged from sale to others

e. Warner v. McLay, p. 228 – damages of materials value and % profit is remanded for a new trial – must include jury instructions specifically on how profit should be determined
6. UCC Remedies (lost expectancy – causes efficient breach)
a. For buyer (paying) P

i. Actual substitute (cover/cost of performance) § 2-712

ii. Hypothetical substitute § 2-713

iii. No substitute:

a) Specific performance § 2-716

b) Buyer accepts defective good § 2-714(2)

b. For seller (performing) P 

i. Actual substitute (resale) § 2-706

ii. Hypothetical substitute § 2-708(1)

iii. No substitute

a) Price § 2-709

b) Seller loses a sale (lost volume) §2-708(2)
7. Lost volume/loss of profits
a. ‘Resale’ under § 2-708 is limited to junk/component sale, not sale of unlimited stock
b. Neri,  p. 240 – second boat customer is not resale

c. Requirements: 1) 2nd buyer would have been solicited (whether first one was or not) 2) solicitation would have been successful 3) seller could have performed (unlimited supply)

d. Selling to another business at cost is an actual substitute under § 2-706 because it does not ‘use up’ a customer

8. Hadley v. Baxendale, p. 245 – there is a limit to expectancy, which is that consequentials must naturally arise, or must be expected result of special unusual case by both parties

9. minimum statutory penalty of $500 for a breach without provable damages

10. Tacit agreement (Lamkins, p. 250) – only bound to agreed to damages or expectable ones

11. Armstrong, p 250 – repairman is expected to know work will be used, so negligently repaired crankshaft is not the same as late delivery of the shaft in Hadley
12. Parker, p. 256 – in acting, type of role is not an actual substitute, so full employment K for movie is recoverable
13. Limits on expectancy:

a. Was there a measurable loss to the P? – 1) Certainty/proof 2) emotional distress that is real or measurable 3) typically no punitive damages

b. If there was a loss, did something other than the breach cause or contribute to it? – 1) basic causation issues 2) failure to mitigate (causation) 3) failure of P to prevent against catastrophic loss (foreseeablility) 4) Failure of P to warn D of loss (foreseeablility)

c. If there was a lopss caused by the breach, was the loss beyond the scope of the K? – 1) unusual loss (Hadley) 2) Huge loss (Restat. 2nd § 351 (3)) – allows courts to limit damages so that compensation remains fair

d. Evergreen, p. 256 – in a new business (theater), profits are inherently uncertain (in some cases, profits are merely difficult to prove, not impossible)

e. Lakota Girl Scout Council, p. 268 – here damages are direct and provable, not just reliance – loss of fundraising goal.

f. Chrum, p. 273 – in case where installer causes heater to burn down home and other damages settles, no emotional damage due to K allow – emotional damages usually only if attached to other K damage – not an expectable result – Hadley test
B. Reliance – Put injured party in previous position he would’ve been in if promise had not been relied on
1. Don’t have to prove reliance for agreement with consideration

2. Almost always includes restitution

3. used when proving expectancy is difficult or expectancy damages would give less money

4. Dempsey, p. 280 – no expectancy recovery because lost profits impossible to determine – injunction (equitable relief) proves this – expenses of promotion, travel, and employing staff are recoverable as they were result of reliance

5. In cases where profits can’t be determined and K may be bad, reliance may not be valid because its recovery would excess expectancy

C. Agreed-on/liquidated damages – at time of K, what is the range of potential damage?  Is the K amount in that range, or is it a penalty?
1. Why don’t courts like to enforce these? – excess damages are not compensatory and stop Ks and promote inefficiency; are unbargained for from clauses, limits freedom of K

2. Why might parties want the clause? – idiosyncratic damages, certainty issues, coercion, penalty for efficient breach, raises K prices and gives 3rd parties bargaining power

3. What tests the enforceability of the clause?

4. What are the consequences of enforcing the clause?

5. Why are tests for aggressive or limiting damages different?

6. How can a drafter ensure the desires of the client?

7. Better Food Markets, p. 302 - $50 is within range of possible damages at time of K, so is allowed even though loss of $35K when K not fulfilled and security system lets thief get away

8. McGrath, p. 294 – tomato case – enforceable by Restat. standard: 1) amount in K is reasonable forecast of harm 2) harm can’t be estimated well

9. Not enforceable if a penalty, or if unreasonable, but more likely to be enforced if disguised as a bonus for early completion

10. Becoming more widely enforced by courts

D. Damages under P.E. – can be expectancy or reliance depending on the court – some courts are inconsistent
1. Restat. 2nd – Fuller’s idea – remedies are a way to show shades of gray between k/no K interpretations

2. ease of measurement is main factor in determining which damage calculation would be used

3. Williston – B&W, either the promise is binding (PE = expectancy) or it is not (no recovery)

4. PE usually used for gifts, charitable donations, or in other cases where there’s no bargain but there is still reliance – PE stands as a substitute for consideration, making the promise enforceable

5. Coudert – PE is to compensate for a harm, (tort-like), not necessarily to enforce the promise

6. Goodman, p. 310 – misrepresentation by distributor tha5t franchise agreement for radios would be granted – reliance on the promise means PE enforced for that since profits not determinable – who knows how many radios would’ve been sold?

7. Stout, 311 – Bacardi misrepresents that they will not break their distribution K, meaning P gets a bad bargain when they do breach and he’s forced to sell – PE recovery for reliance

8. Under the Restat., damages are somewhat dependant on the formal functions of the promise.

9. Walters, p. 314 – reliance is seen as P’s lost opportunity to invest somewhere other than in a gas station, same as expectation of profits – expectancy damages of 1 year K to supply gas allowed since past records of business and other area businesses give a reliable standard of profits.
E. Restitution – Put benefiting party in previous position he received from the partial performance of the contract
1. Usually under UE, putting party back where he started

2. Used where the P can’t prove expectancy or doesn’t like the expectancy result

3. Measured by value on the market or value added to D

4. Some think the K price should be a limit on restitution

5. Restat. says K work done is the restitution, but if K is a loss, this is a windfall to the bad K maker

6. Basch and Lomb, p. 329 – here expectancy can’t be proven and therefore reliance can’t be enforced because reliance costs of royalties may not have been less than profit (expectancy) – only restitution recoverable
7. In cases where profits can’t be determined and K may be bad, reliance may not be valid because its recovery would excess expectancy

F. Specific performance
1. must be unique property (RE is presumptively unique)

2. goods are typically not unique, but could be allowed when no cover is available, for special goods like heirlooms or works of art, for ‘one-of-a-kinds’, or other proper circumstances
3. Never allowed for 1) personal service contracts (Dempsey) – due to slavery and supervision of courts issues 2) ‘unclean hands’ – if sale is a taking advantage or questionable, like buying a farmer’s land cheaply right before the railroad comes through

4. Kitchen, p. 337 – K to sell land is specifically enforceable, even when most of land worth is timber that’s being sold off – land still presumptively unique.

5. Curtice, p. 339 – tomato packing plant, short time when they must have fruit on hand – hard to prove damages – specific performance allowed
IV. Statute of frauds (Some Ks require a signed, written memorandum to be enforceable – includes RE broker, suretyship, marriage agreement with consideration, interests in land, K lasting more than a year, or the sale of goods >$500)
A. “covered by” – within the statute

B. “taken out of” – is an exception to the statute

C. “satisfies” the statute – writing requirement is met
D. main purpose/leading object rule – when the main objective is to the advantage of the promisor, reason for statute of frauds slips away so writing is not required.
E. Short-term lease does not require a writing (< 1 year)

F. Seavey v. Drake, p. 82 – past performance can make specific performance allowable in equity even without a writing – possession alone is not enough; improvements, tax and other payments, can help

G. Jonesboro, p. 193 – broad statute, K does not include how payment to be made, therefore specific performance not allowed

H. McIntosh, p 195 – oral K for 1 year of employment barred because measured from weekend prior when phone call made so > 365 days – allowed under estoppel instead.
I.  Exceptions to 1 year rule – 1) K to build normally takes more than a year but finished in less than 1 year 2) termination or extension Ks that may or may not end at one year – differs by district 3) 10 mo K to start in 4 mo is > 1 year

J. UCC § 2-201 – 1) writing must indicate K was made 2) errors in terms ok except for # of goods 3) letter counts as confirmation of oral K, 10 days to revoke 4) specially made goods > $500 require a writing even if partially made 5) admitting to K or part performance eliminates need for writing

K. Multiple referent documents can be a writing together if one signed

L. Electronic representation satisfies statute of frauds

M. Statute of frauds is affirmative defense, must be pled

N. If no K under statute of frauds, restitution still enforceable (Gay V. Mooney)
V. Defenses to breach of K
A. Duress (Overpowering) § 176
1. Necessitous circumstances

2. Nasty conduct

3. Crummy resulting deal

B. Policy battle of balancing the abuse of power when the market unregulated vs. problem of enforcing only Ks that meet some external standard (Hardesty v. Smith)
C. Pre-existing duty rule:

1. There is a K between A and B and

2. Modification proposed which raises A’s obligations without changing B’s or

3. If A promises to do more or accept something less than the original K provided and B merely K obligated him to do or

4. A received no consideration at all for the promise

D. Standard Box, p. 526 – if there’s no existing K, duress is irrelevant because P has no right to option when not accepted.
E. Dunham v. Kudra, p. 529 – no duress, because P has no right to coats that are withheld.
F. Alaska Packers, p. 627 – payment only under initial K because it was a pre-existing duty to do work – duress to allow later Ks to stand

G. Undue Influence (Overpersuading)

H. Fraud (Misleading – also has more affirmative requirements like torts)

1. If one party’s assent is induced by a statement that is a) knowingly or recklessly false or b) innocently false representation that is material to the assent given, it is fraud

2. Concealment or nondisclosure can be fraud

3. Duty to disclose when D a) knows or has reason to know the other party is unaware, b) info is likely to influence the assent, c) info is not readily accessible, d) information is not fairly regarded as property

4. Greater intelligence increases duty, as does a relationship of trust, sellers who know more, safety issues, and efforts to conceal

I. Holcomb, p. 541 – repeated questions on size of land, always say it’s large than it was – is fraud, but why did he rely on oral if he doubted?

J. Bates, p. 535 – innocent misrepresentation, no sale because no right of way seller thinks he has – if misrep is not factual but opinion, is not triable, but misstating someone else’s informed opinion is.

K. Public Policy (bad K or bad clause in K – ex are jobs, business licensing, agreements in family relationships (best interests of the kids), and bribes or other Ks to influence public officials)

1. exculpatory clauses – ‘no liability’ clauses not enforceable for reckless or intentional conduct.

2. some courts will not enforce these for simple negligence either as against public policy

3. consumer, boilerplate, necessitous, or vs. kids clauses less likely to be enforced than commercial, negotiated, optional, or vs adult ones.
L.  McCutcheon, p. 553 – K of no liability for landlord not enforced – rising number of tenants and need for landlords to take care and form nature of K outweighs frredom of K and the potential reduction of costs.

M. Dwyer, p. 559 – commercial standards don’t apply here because people should have the right to choose their lawyers.
N. Karpinski, p. 563 – with blue pencil change to oral surgery only, agreement not to compete enforced – not against public policy to let him practice his trained profession elsewhere.

O. Unconscionability (for any bad reason – is a matter of law for judge)

1. Procedural – akin to A, B, C

2. Substantive – akin to D

3. Policy battle between avoiding hard cases that make bad law and a clear policy that would allow sneaky people to cheat, and allowing for too much discretion in the courts, too much uncertainty, and muddying the analysis in a way that masks the real problems.

4. Should prevent oppression and unfair surprise but NOT disturb the allocations of risk due to superior bargaining power. (§2-302)
P. Ryan, p. 576 – no fraud or duress here because P had right to choose and read K – unconscionable because it gives P so little and puts him effectively out of his home

Q. Industralease, p. 583 – modification of K to eliminate warranty not in good faith (§2-209(1)) – description in K is express warranty, and limitation not allowed if unreasonable/not fitting the core description (§ 2-313 and § 2-316)

R. Jones, p. P thinks value of freezer is high, so leave parties where they are under Hardesty – idea is to stop predatory sales, but may mean some goods not available to some people

S. Covenants not to compete (Restat. § 186-8) – unenforceable if:
1. They restrain trade because:
a. the performance of the promise would limit competition or 

b. the performance of the promise limits the promisor in the excercize of a gainful occupation

2. And they are unreasonable because:

a. the restraint is not ancillary (no interest worthy of protecting) to the otherwise valid transaction or relationship

b. the restraint is ancillary but the restraint is less than what is needed to protect the promisee’s legitimate interest or the promisee’s interest is outweighed by hardship to the promisor and likely injury to the public.

T. Standardized Ks
1. Does clarity or prominence in the K fix the problem?  Should it?

2. How important is the substance of the clause?

3. How important is the ‘duty to read?’

4. Whose reasonable expectations should matter?

U. Fairfield, p. 599 – even though financer had no duty to warranty the goods, right to jury trial probably not waived because not bold enough and may need direct statement – arbitration would be easier to enforce

V. C&J Fertilizer, p. 603 – since exterior marks requirement small in K and under definitions, not exclusions, not enforced – don’t want to let better burglars get away – contrast to Markline, where ‘full coverge’ is not reasonable for a specific recovery

W. Caspi, p. 612 – forum selection clause valid in online MSN waiver checkbox, but probably puts the parties effectively out of court.

To add:

§ 2-607 (1) and 2-717

Case list (not on outline)

Hardesty v. Smith, p. 45 – worthless lamp invention rights must be paid for – courts don’t regulate the relative value of contracts

Dougherty v. Salt, p. 47 – caretaker’s potentially manipulative intent to get aunt’s gift promise not binding – no consideration for ‘naked’ gift, formal requirements shady in this case even though note was properly made out (cautionary)
Maughs v. Porter, p. 54 – raffle for a car at land sale is still a gift w/out consideration

Neuhoff v. Marvin Lumber & Cedar Co., p. 62 – decaying windows don’t have to be replaced even though service personnel say they will be – threat to sue not mentioned, therefore there’s no forebearance.
Seavey v. Drake, p.82 – son makes improvements to land based on dad’s promise to give the land and possible cancellation of some debts, is PE despite no signed agreement – equity suit where reason behind statute of frauds met

Local 1330, p. 104 – plant closing valid, because promise relied on was to stay open if plant becomes profitable, not just if gains are above fixed costs
Watts v. Watts, p. 138 – unmarried woman lives as wife with guy, giving up career and doing substantial work at his business – U.E. claims are valid when one party retains unreasonable amounts of property acquired through the efforts of both
Edson, p. 152 – tenant order well dug, edson digs, owner promises to pay once he sees the work done – may be U.E even though owner is never allowed to reject the benefit
Thorne, p. 226 – $ difference between 4 and 5 ply roof must be determined to see how much the 4-ply roof completion would’ve cost (if 5-ply roof is the only one sufficient to keep the rain out, 5-ply cost may be valid cost)

Freund, p. 227 – in book publishing case, damages are not the cost to publish, but nominal damages because royalties P would have gotten can’t be proven sufficiently

Truck Rent-A Center, p. 296 – at time of agreement, liquidated damages for dairy trucks were reasonable – if P had not gotten this K clause, breach probably would’ve been higher for D.
Grouse, p. 317 – pharmacist case – even though employment K is terminable at will, promise of job means PE = opportunity to prove his skills on the job – probably reliance damages of lost opportunities elsewhere
LaClede, p. 342 – $ damages not enough when long-term gas supply may not be found anywhere other than from breaching distributor – other Ks are short-term only
Stephen’s Machine, p. 342 – on the edge of specific performance – D’s machine that doesn’t work cost enough that P can’t afford a second one or get a loan for it

Machinery Hauling, p. 528 – no duress because P never paid for steel and had no right to future hauling Ks

Gibbs, p. 535 – termite damage lied about, direct fraudulent misrepresentation, as-is clause doesn’t matter
Weintraub, p. 546 – here the seller is expected to know about the cockroaches, would have reason to know, giving a higher duty to disclose
