Prop Trans
I. Overview

a. cardinal rule: what its called matters: mtgs, deeds of trust, installment sales Ks all very diff 

b. parallels Art 9 (personal property): securing purchase w/ property

c. not uniform, matter of state law, varies widely 

i. uniformity/certainty needed for interstate sales; not as necessary when is real property; no conflict of law issues b/c law governing is location of property itself (law of situs) 
ii. some model uniform rules created but no state has ever adopted 

d. Law doesn’t change very quickly 

e. Commercial real estate goes through similar steps as residential, but is way more complex (not going to cover in depth), both parties prob represented, attys actively involved in drafting, negot, much longer documentation, more problems to deal w/
II. Arranging to deal
a. typical house purchase in US: American lay public not convinced atty needed when signing real estate K

i. Parties traditionally consulted attys before going into deal, but no longer

ii. Attys role: Protect client’s interests; Make deal go through for client

iii. Attys squeezed out of real estate trans by variety of sources

iv. NY, east coast: each party has own attys, plus atty for lender

v. S. Atlantic: neutral atty handles whole trans, not rep either party, true allegiance to lender

1. but most buyers/sellers think atty represents them: thinks atty is protecting their interests, but they are actually flying solo

a. To rep B/S: must actually ask for rep, have reasonable belief atty reps him

2. No need to affirmatively say he doesn’t rep w/o more facts (i.e. requests advise)

vi. West coast: title, escrow companies handle everything:
1. attys only involvement is when deal falls through: Rarely get to participate in drafting of docs, negotiating K; client wants to know what he can do now that he has already signed

b. Steps to buying a home:

i. Consult w/ real estate agent, sign listing agreement: promise to pay a commission, gives agent authority to offer property for sale
ii. Broker controls process: source of info for both parties 

1. Broker looks at house, seller looks to him for listing price advise

2. Broker looks for a buyer for seller’s home

iii. Buyer makes “offer:” preprinted form K from broker, fills in blanks, buyer signs, doc becomes K: Parties can modify, add conditional lang, but usually completed K is doc broker 1st presented 

1. if offer less than listing price: seller looks to broker, turn down and counteroffer
2. Back and forth until agreement (seller signs form) or deal falls apart 

iv. Have deal, but neither party is in possession of info they need to close, need lag time to close deal (30-90 days generally) 
1. Seller not know if have marketable title (implied condition in every real estate K): Seller thinks he owns it, but not know if deed is valid

2. Buyer not know if he can get financing to pay for purchase (unless pre-qual)

v. Closing: performance of K, exchange of docs: seller gives buyer deed, buyer gives seller check/gives bank mtg
1. Process varies by state; Some is face to face meeting of parties; all may be handled through intermediary (title company); parties may never see each other 
III. Pitfalls for attys

a. RULE: atty must decline proffered employment if exercise of his independent pro judgment will be/likely to be adversely affected by acceptance of the employment or if it would be likely to involve him in representing differing interest 

i. Allowed to rep both if can adequately represent interests of each and each consents after full disclosure

ii. ABA ethical considerations: If asked to rep clients w/ differing interests, weigh possibility that judgment will be impaired, loyalty divided; resolve all doubts against propriety of representation

b. OR disciplinary rules: types of conflicts between clients:

i. Likely or potential conflicts: can rep both if have full disclosure and informed consent

ii. Actual conflict: dual representation absolutely forbidden

1. Reping both parties in real estate K is an actual conflict, interests always in conflict 

c. Multiple representation: institutional lenders sometimes represent buyer; is atty under duty to disclose effect of financing clauses? If disclose, are you adequately representing lender client?

i. Client needs reasonable belief that there is an atty-client relationship, based on atty actions 

d. Fisher (pg 18): dual rep appropriate in certain situations, even if consent was casual: i.e. standardized situations which are well understood, i.e. residential real estate

i. Problem w/ approach: Generally, can solution into K if expect problem to arise, but the real problems are those you don’t foresee, thus didn’t solve in K nor discuss in disclosure

e. In re Lanza (1974, atty discipline) cautionary tale: committee will prob err on side of client not atty

i. What’s the problem? Atty conflict of interest in representing both buyer and seller 
1. started reping seller, then agreed to rep buyers factual dispute on whether seller knew/consented
2. needed CYA letter in file showing informed consent: disclose possible issues, downsides of dual rep (i.e. no confidentiality b/c obliged to disclose all material facts to each client)
ii. atty advises seller to accepts future dated check, buyers refuse to make good

1. needed to w/draw as soon as check bounced: part of initial disclosures should have been to set up this possible factual situation

2. atty should have required security, but that be be saying he didn’t trust buyers, who he also represents 

3. atty couldn’t help sellers sue buyer b/c buyers are also his clients
iii. Why did atty get himself into this situation?

1. attys can be deal breakers: back and forth on K if have numerous attys = increased costs; sgl atty in control of whole process won’t object to own K 
2. Greed; paid twice for helping both (cannot double bill)
3. Didn’t think anything would go wrong

iv. (C): atty cannot foresee all possible problems that will arise; if cannot foresee cannot disclose, thus cannot have real informed consent

IV. Brokers

a. NAR basically control all MLS in US: 

i. committed to traditional model of brokerage: broker lists property, other brokers who are members of MLS have access to info, show property, listing/selling broker split commission

ii. anyone who wanted to offer cut rate services was cut out of process

iii. US DOJ sues 2008: NAR required to allow internet/discount brokers access to MLS

1. Did away w/ some discrim practices, but still hard for independent/discount brokers to sell b/c other brokers won’t play b/c they won’t make $ they would elsewhere 

2. Now is informal agreement amount brokers to keep commissions up

b. Licensing: all states license, edu requirements (course in real estate approved by state)
c. Creative financing: ethical issues for broker? Is it really independent advice to talk parties into seller financing if deal will fall through otherwise, thus no commission?
d. Types of Listing Agreement
i. Exclusive right to sell listing: broker gets commission if anyone sells, including seller
1. Bilateral K

2. Become standard in industry today

ii. Exclusive agency listing: seller makes broker his exclusive agent for selling property; gets commission if any agent sells property, but seller retains right to sell self and not pay 
1. Bilateral K

iii. Net listing agreement: seller wants certain price, anything broker sells over that is broker’s commission 

1. Still exist in commercial trans
2. outlawed in many states or frowned on in residential b/c great potential for abuse

iv. Open, non-exclusive listing: seller pays commission only if broker sells property
1. Traditional: offer for unilateral K, accepted by performance (efficient procuring cause of sale (but for): procure a purchaser ready, willing and able to buy on seller’s terms)
2. Why good for seller? Only pays broker if he did work, can sign on w/ multiple brokers 

3. Why brokers not like? Won’t invest time in trying to sell b/c can be beaten to punch
4. how bad for seller: numerous brokers can produce ready, willing and able buyers, none of whom actually close, but each broker still entitled to commission 

a. If is seller’s fault deal didn’t close: entitled to commission, seller cannot complain buyer wasn’t able if seller prevents sale

b. If buyer can’t close: entitled to commission once seller signs K, buyer presumed ready willing and able (to sign enforceable K, not to actually perform K) 

c. If seller accepts offer less than listing price: Entitled to commission b/c seller changed his terms (at the listing price or other terms acceptable to seller)
i. seller can reject lower offer, no commission due 

d. reality: bad press to sue seller for all commissions so brokers will split a sgl commission: NAR encourages splits or push brokers to use exclusive right to sell to protect seller from owing numerous commission on failed sales 

e. extension clauses: seller agrees to pay full commission to broker if w/i 1 yr of termination of agreement property is sold/traded/conveyed to anyone referred to Seller by Broker or w/ whom seller had negotiations during term of agreement 
i. protects broker from backdooring: listing agreements have short life, if broker shows property, then listing expires, seller may make side deal w/ prospective buyer to save on commission 
ii. courts not like extension clauses when result in multiple liability, not like to stick seller w/ 2 commissions, looks unfair 
iii. Approaches to non-exclusive listing agreement w/ extension clause:
1. Galbraith (AZ): possible to contractually obligate self to pay commission to someone who is not procuring cause of sale: unilateral K can be accepted by performance or K clause obligating you to pay 
2. Wicks (Iowa):  procuring cause of sale is default rule if K not provide to contrary; if K has extension clause, procuring rule not apply, but must do more than merely refer (need some causal connection)
3. Some states refuse to allow broker to recover, allegedly interpreting lang of K

a. Define “negotiated”: showing house alone not sufficient to be covered under K

4. Back and forth: court say term means 1 thing, brokers rewrite forms to try to get commission in future 

a. OR: “place seller in touch w/ buyer”

b. Pg 234: “anyone who physically enters or is shown property by broker”
f. Interpreting listing agreements: what to ask?
i. First determine type of listing agreement we have

1. Open listing agreement is default if agreement ambiguous (b/c broker must prove more to get paid under open)
2. interpret against broker: will interpret exclusive agency over exclusive right to sell

3. Forms pretty clear these days that agreements are exclusive right to sell

ii. Second determine when a sale occurs

1. Sale: transfer of something for consideration  

2. Accrues on completion of negotiations, meeting of minds of B/S; unless K provides, entitlement to commission not dependent on deal actually closing

a. General rule is RWA, execution of sales agreement means broker fully performed, BUT is contrary to legit expectations of seller who expects to pay commission upon consummation of sale (out of sale proceeds)
b. Minority rule (Ellsworth, 7 states incl. OR): overturns CL RWA buyer rule, transaction has to close for broker to get commission 
i. Allocating fault: no right to commission if no closing b/c buyer lacks finances/any buyer default, but broker paid if failure of completion is fault of seller:
1. rapidly changing interest rates make loan unattainable after sign? economic forces not fault of anyone, broker not paid 
2. cannot get loan b/c inadequate income? Buyer’s fault
3. Property overpriced, lender won’t make loan b/c property overpriced? Arguably seller fault but no commission if can prove broker priced property
3. seller can bind self to pay when not anticipate (good reason for seller to have atty, so not stuck w/ broker’s form K): entitled to commission when: 
a. seller cannot produce MT after K for sale signed: R.W.A. to sign enforceable K

b. Deed in lieu of foreclosure: cancellation of debt is a sale

c. Bank forecloses: seller could have put exclusion clause in agreement

d. Property condemned by gvt, transfer involuntary 

4. Exceptions at can go into K:
a. “procure buyer who offers to purchase”, “Conveyed by voluntary act of seller”: excludes involuntary conversions, foreclosures (more protection for seller)
b. completion of sale prevented by party other than Seller: If buyer breaches K, commission paid out of damages from suing breacher 
V. Traditional analysis of broker, buyer, seller relationship

a. What is seller’s obligation to buyer?

i. sellers owe no duty to show care in conveying info to buyer in arms length transaction 
ii. CL buyer beware, cannot believe what seller tells you, go investigate for self
iii. Can buyer believe what broker tells him? As agent of seller, owes same duty as seller

b. What is broker’s job? gets process started, gives advice to both, but buyers and sellers make actual K 

c. CL background:  broker is agent of seller, owns all duties/fid obligations to seller, owes no duty to buyer EXCEPT duty not to commit fraud (no intentional misreps)

i. Selling broker who shows MLS property to buyer is sub-agent of listing broker, represents seller, owes no duty to buyer EXCEPT no fraud

ii. Problem? Broker relationships not fall squarely into CL principal/agent

iii. Seems unfair: Buyer estab relationship w/ broker, confides in him: CL says broker has immediate obligation to disclose all matters to seller, despite mistaken belief broker is buyer’s agent
iv. Brokers not like CL: agency analysis not serve interests of buyer well b/c is mislead into thinking broker reps him 

d. Buyers must sue under CL fraud (b/c no legal relationship to broker creating duty): Must prove knowledge of falsity of statement, deliberately made it intending to deceive buyer 

i. very hard to prove, but winner argument if you can

e. Some courts started imposing diff standard on brokers than seller: justification?

i. Buyer has right to rely on brokers professionalism, superior knowledge, expertise

ii. Laws regulating brokerage profession are laws affected w/ a public interest, impose duty to act honestly towards buyers 

f. Failure to disclose: Recourse for silence? 

i. Not at CL: buyer beware, must investigate 

ii. Modern: broker duty to disclose material facts (affect habitability or marketability); 

1. Modern view not in keeping w/ CL idea that broker is agent of seller, cannot voluntarily disclose confidential info

2. Broker has more expansive liability than seller (who is subject to CL fraud liability only)

3. Cal, NM, Utah adopted Restat Torts: negligent dissemination of info can result in liability 

4. examples where fraudulent concealment found: 

a. formaldehyde building products
b. grisly murder
c. Broker aware of red flags of soil instability, house later slide down hill: broker obligation to conduct reasonably competent/diligent inspection of property, disclose to prospective buyers all facts materially affecting value or desirability of a property that such a “visual” investigation would reveal

g. innocent misreps: liability for conveying inaccurate info seller tells broker? (Hoffman)

i. If could prove broker KNEW was lie, then was have intentional misrep
ii. no neg misrep case against seller: no duty to use due care in dissemination of info

iii. determining if brokers’ statements negligent:

1. Majority: no liability for purely innocent misreps: obligation to verify accuracy of info only if broker has reason to believe seller statements are untrue

2. Minority: liability for innocent misreps: obligation to verify if buyer info is correct 
h. Reaction to liability for neg misrep? Buyer still not get info he needs

i. encourages broker not to tell buyer anything for fear of liability
ii. seller disclosure statutes: seller obligation to furnish buyer w/ statutorily-mandated form disclosing info about property (check the box)
1. not change CL rules for seller liability; only liable for incorrect form if was fraud, but broker off the hook
2. some things need not be disclosed, not “material” (murder, AIDS resident, sex offenders, nearby toxic waste dump): general test for materiality is would a reasonable person think it affects value and habitability
3. courts would tend to look more subjective at this particular individual’s reaction, thus back and forth w/ courts and congress  

i. Self dealing: absolute prohibition; broker is entitled to commission, but not to any other profit on sale

i. broker cannot, w/o seller’s informed consent, purchase property himself, split commission, take rebate from buyer or buyer’s broker

1. seller can terminate sale if broker purchases home through straw buyer

2. strict liability: if broker makes profit, seller can sue to disgorge

ii.  if broker puts own interests ahead of seller’s interests, may forfeit commission (Daubman)

1. usual remedy for breach of fid duty by agent is forfeit commission

2. strict liability: not need to show damages
j. Interplay with Agency law: some courts find broker forms agency relationship w/ buyer due to statements/conduct: broker is dual agent, thus in conflict of interest situation and will get sued
i. how resolve problem of seeming unfairness of traditional agency relationship and possibility of getting sued if too friendly w/ buyer? 41 state legs pass statutes authorizing dual agency

ii. NY agency disclosure statute: broker must provide disclosure form to parties at start of transaction: can do it if have informed consent from both parties 

1. Seller’s agent: represents seller’s interests, duty of reasonable care, undivided loyalty, confide, full disclosure, obedience and duty to disclose
2. Buyer’s agent: reasonable care, undivided loyalty, confide, full disclosure, obedience and duty to disclose 

3. Dual agent: rep both, but not able to perform full range of duties to buyer/seller
4. Non-agent of either party: facilitator, intermediary, acts to bring parties together (no fid duties owed to anyone)
iii. Pg 236 supp: Agency Relationships

1. Seller shall receive disclosure statement; Broker shall rep seller in transaction

2. Possible dual agency w/ buyer: disclose to seller any election to act as dual agent reping both parties; if broker directly procures buyer, seller consents to  dual agency
3. Limitations: not disclose buyer will sell for less than listing price w/out prior written consent or tell seller buyer may be willing to pay more
4. obligated to disclosure known facts effecting value/habitability of property to both, [but not?] any info previously designated as confide in writing by seller or buyers 
k. OVERVIEW
i. CL simple, but buyer commonly mislead, believed broker reped him when actually reped seller

ii. Modern view is 4 equally complicated choices: seller, buyer, dual, non-agent brokers
1. Changed from 1 simple system that no one understood to 4 complex systems that still no one understands 

iii. How disclose how agency law works to buyers/sellers w/o explaining law/giving legal advice? 

iv. Lots of future litigation: currently have confusing/conflicting decisions based on similar statutes 

v. Modern statutes pushed through by NAR

1. Authorizing dual agency, no duty to w/d if conflict arises like an atty would 

2. Seller disclosure laws relieve broker of burden of disclosing info by providing alternate source of info, but seller disclosure not create c/a against seller if turns out to be wrong; 
a. buyer has period to rescind K after receiving disclosure (5 days)

b. Seller can refuse to provide form, but then have 7 days to rescind 

VI. Risk of loss

a. Equitable conversion: K to sell real property vests in equitable ownership of property in purchaser
i. Equity treats as done that which ought to be done; when 2 people sign enforceable K, equity treats it as already performed 

ii. In equity, buyer already owner of real estate, seller owner of money

1. If both parties die before K performed, seller’s beneficiaries get personal property ($), buyer beneficiaries gets real property (house)

2. Conflicts between parties/their creditors: docketed judgment automatically becomes lien on def’s real estate thus buyer’s creditor gets lien on house once K signed
iii. Only applies when have specifically enforceable K: cannot get S.P. if have unfulfilled contingencies in K (Sanford)

1. Many conditions attach to residential real estate Ks (i.e. financing, termite inspection); courts say if condition could be satisfied is treated as relating back to date of K

b. Modern application: Doctrine substantially modified in some areas

i. CL functioned when value of property was the land not the improvements; not as applicable now when building is main interest in property 

ii. Wills: many state, including OR have changed 
iii. Risk of loss statutes: uniform vendor purchaser risk act: risk of loss on seller until buyer receives either legal title or possession 
iv. Creditor’s rights: CL rule still basically exists unchanged in most states 

c. most form Ks not mention risk of loss why? Want to draft K that has as few things possible standing in way of successful performance; if put risk of loss provision in K, then buyer may bulk

VII. Statute of frauds
a. Real estate Ks diff than other Ks b/c SOF applies: in order to be enforceable, all material terms of a K must be evidenced by a writing 
i. ensure parties actually had meeting of the minds 

ii. NJ approach, no SOF requirement: increased evidentiary bar (clear and convincing), more like treatment of normal oral Ks
b. What is material? Minimum requirements to satisfy SOF:
i. Description of S.M.: approaches: 
1. Traditional: describe property to exclusion of all property that exists

2. Strict view: doc must contain perfect legal description
3. lenient view: as long as description offers some clue/key to I.D.ing land, parol evid admitted to complete ID 
4. most states somewhere in middle, but tend toward leniency for sales K: try to give effect to description on reasonable basis that parties agreed to buy/sell something
5. descriptions in deed requires more specificity b/c will be recorded, will serve as future basis for chain of title, in future all parol evid will be gone 
ii. Identification of parties

iii. price

iv. Hahn v. Burr (SD 2005): Adds requirement that must be signed by the party to be charged (party against whom K must be enforced, signed by def)
1. Not need to be unitary doctrine, can piece together multiple docs, can be electronic

2. need sufficient writing by seller to show intent to sell

c. Part performance: Majority of courts hold part performance removes SOF issue from case

i. What constitutes part performance?

1. majority: part payment alone not sufficient; need payment PLUS something unequivocally referable to K (no reason for doing it but for K, action not make any sense in absence of K)

2. possession of property: Possession not help if you are already tenant 
3. permanent improvements 
4. detrimental change of position

d. estoppel: an oral promise to convey real property enforceable by S.P. when grantee has partially performed or has acted in reliance upon grantor’s promise in such manner that it would invoke a fraud or prejudice against grantee not to grant S.P.

VIII. Contract conditions 
a. Exist b/c of lack of info, subs for info

b. Ks come up w/ all kinds of conditions:
i. Contingent on seller getting financing for new home

ii. Time period to get “loan commitment”, if not get release condition or terminate K: commitment but no $ at this time? Looks like you have to close
iii. Contingent on buyer selling his home ($ for new home comes from sale)

1. Only desperate sellers would agree: how long does buyer have? Has buyer puts house on market? Minimum price buyer must accept? Home overpriced? Another buyer comes along in the interim and wants to pay cash?
c. Conditions make commercial Ks problematic: zoning, traffic flow, permitt from county, etc
i. If puts these into K as contingencies, K may never become enforceable

ii. Many sellers not sign K: give option on property for $X, buy in that time or lose option payment

iii. Residential sales not have as many conditions attached, largest is financing, pest inspection
d. Documentation and atty liability: when atty prepares docs w/ unrepresented real estate seller, has duty to make sure party understands possible detrimental effect of transaction (explain material terms of docs so fully understands their legal effects) and fact that atty’s loyalty lies w/ client alone 

e. Illusoriness, mutuality of obligation: 1 party has choice not to perform, terms of conditions so vague that leave it up to discretion of 1 party to determine whether or not condition has been fulfilled
i. Ks containing contingent lang such as “the necessary amount of financing”: easy for buyer to get out by claiming didn’t get right amount no matter what amount is available
ii. Pg 97: follows general K principles
iii.  increasingly courts willing to resolve in terms of reasonableness, imply prevailing rates into contingency, fill in blanks by implying reasonable contingency

iv. Often resolved in terms of GF: did you make GF effort to find suitable financing? Id you try at numerous lenders? If not, deemed to have waived contingency  

1. failure to use GF is same as waiver of condition, unequivocally bound to perform 

2. how know if client has acted in GF? Tell client to do more/overkill, b/c only jury will tell you what was GF/reasonable
v. Kovarik v. Vessley: ID of lender not material, buyer obligated to accept offered financing from the seller on same terms and conditions 
1. Was court wrong? May not be material which lender finances, but  substantial differences between institutional, commercial funding and seller funding
a. If miss payment w/ lender, get a letter; lenders don’t want to foreclose, will try not to take property back if can help it; lender can increase loan amount if needed for improvements
b. Seller financer less likely to work w/ you, seller needs your payment to pay for HIS new mtg, won’t extend more credit
f. Financing contingency: seller not know if buyer can get loan, K contingent upon buyer obtaining $ 

i. if K contains only a condition, risk that condition not fulfilled falls on seller

1. Put in K that buyer has limited period of time to obtain financing/fulfill conditions and if fails to do so, buyer can remove contingency and bind self to complete K or can cancel K
2. K conditions must be met or waived for sale to close
ii. Often excuse for 1 party to get out of K they regret having signed, take advantage of condition
iii. Vagueness, indefiniteness: K must include details of financing if not cash: rate, length, amount, monthly payment (invalid: satisfactory financing, financing sufficient for buyers’ need)

iv. more detailed you provide (i.e. interest rate to .00) the less likely it is will secure financing exactly meeting condition
v. Buyer can waive condition and close, accept whatever financing obtained, but gives him an out if he wants to avoid K, even on technical issue; seller generally not have right to object to waiver
1. Generally true for all Ks: can waive if benefit exists for you

2. exception if condition not solely buyer’s condition: i.e. partial seller financed w/ 2nd mtg, buyer waives financing condition and takes higher interest rate: seller could object b/c could interfere w/ buyer’s obligation to pay seller, default more likely, if foreclosure seller loses security interest: 
3. can be hard to determine who is protected by particular condition

a. OR case: buyer to subdivide, pay seller on each sub sale: “Contingent on satisfactory report for subdivision purposes”: buyer didn’t get approval, wants to close, seller objects: sounds like a buyer’s condition, but truly condition to protect both (guarantee’s source of payment for seller; fulfills purpose for purchasing for buyer)

vi. GF obligation to SEEK financing but No GF obligation to ACCEPT financing diff than K

g. Pest inspections: buyer has short timeframe to conduct inspection, then short timeframe to object and cancel K or remove condition and make K binding 
h. marketable title: title free from reasonable doubt either as to law or fact
i. one that may freely be made subject of resale; readily sold/mortgaged, title which can be forced on unwilling purchaser
ii. Seller cannot just give buyer deed and force him to do the litigating 
iii. Generally, K conditions must be expressed, HOWEVER law implies a condition of marketable title (only implied condition in real estate Ks)

iv. Buyer and seller can expressly include/exclude any title conditions; may have record title that is unmarketable (i.e. flaw in record)
v. if doubt exists as to matter of law, title is marketable where point of law is well settled (i.e. decision from highest court in state on issue) but unmarketable if have conflicting decisions of intermediary court
vi. if doubt exists as to matter of fact title held marketable if facts can be proven and there is no reasonable ground too believe they cannot be proven again in future if necessary
1. i.e. Baldwin, river changed course ( if can find out how river changed thru state records and show it was evolsion (sudden change, not affect boundaries) then have M.T.; if in doubt or was accretion (slow moving = lose title to that part), no M.T.
i. Most courts says title by adverse possession is unmarketable unless have judicial decree quieting title
j. Defect on record generally renders title unmarketable: chain of title defects that affect ownership
i. Most courts not imply obligation to provide record title (clear from recorded documents): if want record or insurable title, must specify in K; MT is only condition courts imply
1. What if we implied record title? Buyer could back out when do title search and find flaw in record; seller would need to address, get exception into K/negotiate price/try to fix
ii. cannot discover all of these from reading record: fraudulent transfer, irregular conduct of mtg foreclosure, tax sale/probate proceeding, technical error/omission on prior conveyance, misspelling name, misdescribing parcel, no proper acknowledgement
1. Can condition K on buyer reviews of title report (time limit usually short, 3 days)

iii. Title insur protects buyer from defects not discoverable on record

iv. Can have insurable title that is not marketable and not record: insur co insures risk, taking chance uncertainty will not come to light 

1. If require insurable title? Ability to get insur not solve all problems: getting paid not always substitute for having to remove encroaching improvements, policy usually limited to purchase price (can buy inflation rider clause)  
v. Ideally, want title to be marketable, record and insurable, but many will accept less
k. Atty approval contingency (Moran): used lots on east coast

i. No duty of GF in exercising atty approval clause: party has a choice as to whether to perform

ii. How is clause not illusory? Until atty approval period has elapsed, there is no K (is more like an bilateral option to purchase during approval period)
l. Encumbrances (3rd party claims that lessen property value, but are consistent w/ ownership) generally render title unmarketable

i. Most properties have some type of encumbrances on it, easements common

ii. Need to draft K to contain exception clause, things excluded from seller’s obligation to convey M.T. (power lines, water, etc; property sold “subject to”); OR

iii. blanket exception: “subject to covenants, restrictions, reservations, easements of record”

1. If discover RR has easement to lay track? buyer must complete K, stupid to sign such a broad clause; not matter if didn’t know of encumbrance when signed K
iv. Restrictive covenants: 
1. Majority: mere existence of restrictive covenant renders title unmarketable 

2. minority: Presence of unviolated restrictive covenants not make title unmarketable 
m. Invisible encumbrances:

i. rule: mere existence of encumbrance makes title unmarketable (reason exceptions put in Ks)
ii. Authors suggest encumbrances shouldn’t be automatic title issue; marketability ought to depend on how much an encumbrance affects a buyer (b/c most encumbrances on residential property do not affect buyer) 
iii. Authors suggest Restrictive covenants should not be encumbrances unless they interfere w/ buyer’s intended use: buyer and seller should be able to negotiate this

n. Visible encumbrances: differing views on affect:

i. Majority: renders title unmarketable even if you saw it, unless excluded by K
ii. Minority: particularly in cases of public roads/power lines, does not render title unmarketable if saw it when viewed property, b/c formed part of your expectations when signed K
o. Is zoning an encumbrance (Dover Pool)? No, has nothing to do w/ state of seller’s title
i. Buyer should check before signing K

ii. Buyer may get relief if buyer/broker lied/misrepresented state of zoning (justifiable reliance) 
iii. Building code restrictions: treated like zoning, not defect in seller’s title
iv. However, violations of zoning ordinances or building/safety codes are encumbrances
p. quantity of property being conveyed (Cedar Lane Ranch): Generally, seller has to convey MT to all he promised to convey: if not have MT for some, buyer can back out of deal or get sSP to force seller to convey partial property and only pay partial price 
i. If seller owns more than promised to convey, seller gets to keep overage 

ii. sale in gross is exception to general rule: “what you see is what you get”
1. Sale is based upon parties’ agreement as to property boundaries, defined by visual boundaries: lump sum price not price per acre 

2. K may have conclusory statement of 3 acres more or less (good K if is 2 or if is 5): overage or underage in acreage not give buyer or seller cause for complaint
IX. Remedies

a. residential RET rarely litigated; not enough $ involved to be worth it, usually settled before trial 

i. Real meaning of remedies is affect on negots: how persuasively can you threaten to use a particular remedy?

b. Primary remedy of both is standard K remedy of damages
i. Automatic, not need to put into K

ii. Sometimes a party tried avoiding damages, look for diff remedy i.e. S.P., rescission, b/c standard measure of traditional damages not adequate

iii. Standard damages: dif between K price and market value of property on date of breach 

c. If seller wants to sue for damages:
i. must prove market value is less than K price (buyer was a sucker, paying more than property worth): deprived of benefit of bargain if property worth less than buyer agreed to pay
1. market value: what a willing buyer would pay a willing seller

2. K is best measure of market value, so how prove a market value diff than K price?

ii. Can recover consequential damages resulting from breach if in contemplation of parties and  reasonably foreseeable at time of contracting
iii. Resale isn’t measure; is market price on date of breach, not when resold: but how can you determine market value in past when there is no established market?
1. Only way to prove market value on date of breach is to present opinion testimony of expert witness (battle of experts): 

a. Expert can testify as to his opinion on market value based on his expertise

b. courts tend to split difference thus if your expert was reasonable, you aren’t going to get fully compensated 

c. Reality: longer time between breach and trial = expert opinion becomes more questionable 

2. General rule: market value means highest price obtainable in open market for CASH

a. How each party to a swap values not matter; easy to artificially inflate price of property for tax incentives

3. UCC for sale of goods approach? diff between K price and resale price or diff to buy substitute goods (ready market)

a. Real estate treated as unique; market value determined by comparable sales, but no house is exactly like another 
b. Kuhn v Spatial Design: UCC approach, (seller friendly); diff between K price and resale price (no experts needed, but still have mitigation issues) 
4. Some courts allow resale as component evid of value if not much time passed, sale not much less than K price: if resell at big loss, you are not mitigating damages enough 

5. Big problem in falling market: if seller cannot use resale value as measure, loses difference in value between breach and resale (non recoverable loss)

a. Traditional rule only works in static market
d. Damages as remedy for buyer:

i. must prove property worth more than K price

ii. Generally cannot buyer recover lost profits from lost sale to subsequent buyer
iii. Flureau rule (seller breached b/c couldn’t satisfy M.T. requirement): where have an innocent seller and a hidden defect in title of which seller is not aware, buyer can only recover nominal damages (still law in nearly ½ states)

1. Flureau only apply if have innocent buyer/unknown defect; if seller knew didn’t have good title and took risk could get M.T. by closing = damages allowed

e. Takeaway: Damages is bad remedy for BOTH: buyer wants a home not $, seller wants to sell home

f. Specific Performance (Equitable remedy): every parcel of real estate unique thus extraordinary remedies are available (same as UCC for unique property)

i. BUYER must prove existence of K, allege he is ready, willing and able to perform

1. Issue: financing contingency, need to keep financing commitment alive 
2. unclean hands doctrine: majority rule is that buyer in breach is not entitled to S.P.

3. buyer wants SP in rising market b/c property will be worth more than agreed to pay

4. if seller’s breach is he cannot convey M.T.: majority finds buyer entitled to S.P. w/ abatement

5. Kessler v. Tortoise Dvlpmt (theater): Court grants S.P. but buyer must pay increased costs b/c cost overruns were not fault of anyone, inequitable to make seller eat the loss

ii. SELLER: allow SP b/c need mutuality of remedy, inadequate remedy exists at law

1. if market rising, seller not going to sue for SP;
2. if market falling, seller wants SP: market value irrelevant so proof is easier; just want K to be enforced (shifts risk of falling market to buyer)
iii. when court won’t require SP for seller: when properties are not really unique (i.e. condo unit, cases go both ways)

g. Abatement: lowers purchase price to take account for defect
i. MINORITY (Old rule, some states still follow): abatement in this context only available for title/quantity defects; can still get S.P. for other defects but must pay full price

ii. MAJORITY (Modern rule): abatement available for any defect (including construction defects) EXCEPT no abatement for sale in gross
iii. Cannot get abatement for major defect that would make purchase price unfair to seller

1. i.e. buyer wants 75% abatement? Seller would not have agreed to sell for such a low rate if he knew of problem, buyer basically asking court to rewrite K: no abatement
iv. long term sales K: Buyer discovers defect while in possession, partially paid
1. Seller not have to perform until long term sale finished/ end of K, thus buyer cannot force seller to perform early through SP (even if seller sells property no recourse b/c could reacquire in time to convey title)
2. Buyer cannot stop paying or would be in breach; even if stop paying/sue for repayment, would still have to pay seller fair rental value (would end up w/ nearly nothing)
v. Liquidated damages clause: is alternative remedies, cannot get both L.D. and S.P.

h. Is time of the essence? (pg 124)

i. Ks generally: party can call off K if there is a material breach
1. is time material? If 1 party misses deadline can other rescind? Depends on nature of K
a. short delay in finishing painting of house? Not material

b. sale of house w/ possession to be delivered on date and its not? Might be material (what do I do w/ my moving vans?)

ii. usual situation: buyer breaches, then tries suing for SP w/ seller defending on ground of rescission for breach (buyer in breach not entitled to SP): can seller rescind (and keep down payment? See liquidated damages clause/earnest $): historical development:

1. old English case (multiple buyer breaches): although agreement called for forfeiture, seller not harmed if he gets K price, plus interest, plus court costs, when buyer already put lots down/would suffer greater for rescission, forfeiture was meant for security of payment and that requirement met here
2. old NJ case: (missing installment payment = forfeiture in K): denies SP, equity tries to protect buyer from forfeiture but where agreement clearly provides time is of essence and that buyer’s rights will be forfeited, equity powerless to help buyer )
a. US majority view: can make time of the essence by a properly written clause in K
b. all boilerplate agreements explicitly provide time is of the essence
iii. clause can be waived: neither party required to terminate K if other is late

1. can be waived by express lang/by conduct: some courts not like NJ rule, esp for innocent buyer who would suffer forfeiture, so will find waiver on very flimsy conduct evid

a. better act as though time is of the essence if you want clause enforced
b. document extension of time so appears time is still of the essence: insist upon timely performance even if you extend deadline

c. can reinstate time of essence thru notice/give buyer reasonable time to perform  
d. cancel K on day party not perform or act in way showing time is of essence: cannot cancel days later b/c then you waived, need to give notice and opportunity to perform or you are in breach

2. people generally tolerate late performance b/c want deal to go through w/o litigation

iv. bilateral failure to perform:
1. MAJORITY: K still exists, parties have reasonable time to perform (condition of time is essence is waived)

2. MINORITY (Ore included): obligation to pay/convey property are mutual conditions; if parties fail to perform on closing date, K expires by own terms, neither buyer nor seller has any right to SP, damages, or recovery of earnest $

a. Need some action on part of seller that can be deemed a waiver for buyer to have remedy 

i. mutual rescission: most common remedy, problems only in retrospect if 1 party changes mind, court has to decide if there really was mutual rescission (ambivalent conduct, not properly documented)
j. unilateral rescission:

i. equitable: action for a rescission: disappointed party seeks judicial decree terminating K (declaratory judgment action)

ii. legal: action on rescission: disappointed party declares other’s conduct constitutes grounds for terminating K; must notify other party, properly document 

1. danger of self help: if you are wrong on whether there have been material breach, you yourself are now in breach

X. Liquidated damages
a. Agreement as to damages; seller in event of a buyer breach gets to keep earnest $ w/o UE issues

i. Damages difficult to estimate (true in most RETs)
ii. Must not be a penalty but a likely, reasonable forecast of actual damages at initiation of K
1. Rule of thumb is 10% of price
iii. Cal: uses retrospective analysis to determine if amount of damages is reasonable.
iv. Ore: valid if viewed either prospectively or retrospective (UCC approach)
b. general rule: liquidated damages are contractual election and you cannot also sue for damages at law
i. may be able to sue for SP in most JDs, but can contractually change this too  

c. Vendor's lien
d. Equitable doctrine.  When transaction is complete buyer is owner and seller has a security interest in property.  By similar fashion, buyer has a lien on property 
XI. Formalities of transfer

a. American conveyance system relies on adherence to formalities and a paper record; possession is unsatisfactory representation of interest b/c title and possession often separate
i. Proof of ownership reflected by paper record; basis for expectations of any future party who deals w/ property
b. POLICY: Real property/improvements more durable than personal property; if there are errors w/ paper record or compliance w/ formalities, will be compounded over time, will affect any future transferees, not periodically wiped clean by destruction of property THUS legal system requires parties to transaction to accurately state intentions in the documentation so subsequent parties can rely on paper record  
c. McDonald v. Plumb (pg 167) example of how people rely on conveyancing formalities 

i. Paper record appeared to be in good order but one of docs was forgery (got past notary)
ii. Problem? Once recorded and part of record, everyone relies on it b/c it looks valid but is actually defect in chain of title that renders title unmarketable undiscoverable from reading the record 

iii. What could McDonald’s have done to find out about this fraud? Locate Esterline (previous owner) and ask if she did indeed deed the property

1. But how know it was her signature that was forged? Could have been 3 owners ago

2. Forgery is type of undiscoverable defect in record

d. deed elements
i. Premises of the deed: informational background of transaction: names of grantor/grantee, words of grant, background facts/purposes, legal description of parcel

ii. Habendum: type of interest being conveyed, any conditions/covenants affecting title, warranties made by seller: grants to named grantee “to have and to hold” in fee simple

iii. Execution: formalities of signature, seal, notarization (acknowledgement) 
e. Limited # of interests you can create in real estate; not hard to accurately state what it is you intend to do but so often people cannot do it; what do you do when a deed is vague, confusing, or conflicting?
i. Oxendine v. Lewis rule: resolving conflicts when intent not clearly stated: when deed sounds like conveyance in fee simple but then has lang that looks like owner reserved something for himself, resolve conflict by holding in favor of largest estate (fee simple); any lang that cuts in to that fee simple is excised

1. only applies when grantor said conflicting things, court cannot tell what grantor meant

ii. Barrier v. Randolph (wants to void conditions between premises and habendum): If intention of grantor is clear, court will give effect to the intention

1. Not apply Oxendine b/c have no doubt as to ultimate question of grantor intent

f. Interpretational cannons: used if document not make internal sense/has conflicting provisions

i. Try to make sense of doc; if 3rd parties involved, will not look to parol evid

ii. Granting clause controls over habendum if in conflict 

iii. Printed parts give way to typed or written words when in conflict: common sense, handwriting or typing comes after preprinted form, parties put it in themselves 

iv. Written controls over typed words:  issues w/ modifying after signatures? Not seem to depend on ID of typer or writer; thought that handwritten more likely to reflect intent 
v. General words give way to specific words if in conflict

vi. If two repugnant clauses cannot be reconciled, the earlier of the 2 will stand 

g. Reformation: if grantee reads K after signing, wants court to reform K to reflect intent?

i. In regular K, court will look to parol evid, decide if K reflects intent, will reform it not 

ii. In real estate, depends on parties to suit:
1. if is original parties to deed, court will listen to parol evid like any old K
2. if 3rd parties are involved, no reformation, not consider parol evid to discern true intent of parties
a. document controls b/c 3rd party relied on it, document is what formed expectations of 3rd parties 
b. Parol evid ephemeral; people die, need to have paper record that new parties to property can rely on, original intent no longer matter

XII. Delivery
a. Deed must be delivered to be effective; gives deed legal effect 

b. What is delivery? consists of objective fact of physical transfer of deed and subjective element of intent that deed be effective 

i. If grantor negligent, enabled grantee to defraud (i.e. signed deed but didn’t intend present effect, grantee recorded anyway and sold to 3rd party:
1. some courts won’t take back from innocent buyer: when have two relatively innocent parties, party who could have prevented problem loses
2. most courts say lack of delivery makes deed void no matter what

ii. Conflict between emphasis on intent for delivery to be effective and conveyance system putting emphasis on paper record: 
1. other facts create presumption of delivery i.e. Recording deed, deed acknowledgement 

2. once parol evid gone, presumptions are very strong

iii. If physical transfer not possible, court allows subs:
1. Constructive delivery: delivery of means of access to things being given (keys)
2. symbolic delivery: delivery of a symbol representing thing being given (title, deed)

c. will substitutes: manipulating delivery to have testamentary effect:

i. Wiggle v. Chaney: deed is intervivos transaction: not effective after death, must be delivered while grantor alive, belongs to grantor’s estate if grantor kept control over it until death
1. Transfer to agent ok, but grantor must be alive when agent effects delivery

ii. Agrelius v. Mohesky: delivery to agent during lifetime may be enough (1 son as agent for other): theoretical idea behind delivery is giving up dominion/control of property 

iii. Richy v. Davis: Davis executed warranty deed to atty, atty wife, cousin as co-tenants; handed to atty w/ instructions not to record until after death; atty kept in safe, atty wife/cousin not know of it; Davis later drafts will w/ same atty leaving hotel to wife
1. cousin wins; deed became legally effective/was delivered when handed to atty
a. Problem deed not recorded until died? Recording is evid of transfer/protects against 3rd parties, but deed effective upon delivery
b. wife has c/a against cousin for $ she spent on improvements, but deed effective so no claim to ownership under will
2. grantee not required to know of transfer if make delivery to an agent  

3. Did Davis surrender control over deed and intend it to be effective? effective transfer b/c never asked for it back (although he could have)

a. For Davis to own property again, atty would have had to draft new deed conveying property to Davis and then deliver it
4. Gave to grantee named in deed (atty): clear rule: cannot have conditional delivery of a deed to a grantee (“here is the deed to you, provided that…”): delivery to grantee is absolute, oral condition drops out
a. Collateral conditions would cause problems for recording, 3rd party reliance 

b. Not apply when deliver to agent solely; here atty was agent and a grantee

c. When you deliver to 1 grantee, you deliver to all of them

5. if want to attach condition to deed?
a. Use escrow
b. put condition in deed (condition precedent to transfer); no issue of misleading, 3rd parties aware of condition, but creates doubt that affects marketability 

XIII. Escrow
a. Conditional delivery to 3rd person

b. Typical RET on west coast closed in escrow: seller executes deed, escrow to deliver to grantee provided grantee pays price; grantee gives escrow agent check to give to seller provided seller conveys deed

i. Broker generally drafts escrow instructions, form document 

ii. Regularly screwed up
c. Escrow agent has no discretion of action (automaton): can only act on objectively verifiable conditions
i. cannot make judgment call; instructions to agent must be based on objectively verifiable facts 
ii. Escrow agent becomes trustee of both parties after receipt of funds/instrument in question

iii. escrow instructions need to indicate which party gets to determine if condition met; needed to provide for 3rd party to determine or provide parties have to agree on condition 

iv. If instructions don’t say, escrow officer required to make independent determination on whether condition has been satisfied

XIV. Description 

a. description is material element under SOF; unless deed enables you to locate parcel which is subject of transaction (describe so only one parcel on earth meets description) deed is void 

b. Deed void if description inadequate: even if court will construe deed as adequate, it renders title unmarketable b/c have to go to court to clear title 

i. If ambiguous, it is unmarketable 

ii. Strong tendency of courts to sustain even ambiguous deeds if possible: parties clearly intended to convey something, court tries to make sense of description to give effect to intent of parties
c. Cannons of construction: search for intent, common sense approach
i. Monuments control over distances and courses (more likely to make mistake in measuring distance than in identifying monument) 

ii. Courses control over distances (less likely to make mistake about direction than measurement)
iii. Quantity is least reliable guide

iv. If monument has width (i.e. river, road) boundary line extends to center

d. Deed descriptions: can be very complex/lengthy 

i. seller must convey to buyer exactly what was conveyed to seller from previous owner; descriptions tend to get copied from 1 deed to next
ii. Error can easily creep in, get perpetuated; Xeroxing became common 
iii. Descriptions can become so outmoded they become unusable: i.e. markers no longer present

e. How describe property? Modes:

i. METHOD 1: West of Missouri River: based on gvt land survey

1. Meridian (N/S) and Base Line (E/W): gtv laid out lines from intersection, 6 miles apart: series of 6 mile squares called townships: described in relation to intersection

2. township subdivided into 640 acre sq. sections; sections divided into 4 quadrants: NE, NW, SE, NE; 160 acre quarter section is what gvt originally gave away 
a. can be further divided into quarters: can have to NW corner of the NE quarter section, of the 13th section, of the 15th township…

3. errors:
a. inherent in system: meridians not parallel, converge as go N/S b/c of curvature of earth = not every section exactly 640 acres
b. created by survey; horseback along uninhabited rough country hauling chains 

i. surveyors monument governs even if totally wrong 

c. easy to transpose a N to a S or an E to a W when copying description

ii. METHOD 2: East Coast: no grids, settled long before gvt had idea to survey

a. Metes and bounds description: series of lines described by distance and direction: from starting point, describe property by giving directions

b. N 30⁰ 00 inches W: describe line going N, at angle of 30⁰ W of N axis; 

c. Described differently depending on direction you are facing: S 30⁰ E is same line diff direction than N 30⁰ W (not matter when looking at map, but important when trying to plot from written description)
2. typically line goes to/terminates at a monument then can change direction:

a. natural: river, lakes, ocean, cliffs, trees, boulders, hills

b. artificial: surveyor’s stake

c. record

d. legal
3. Description must close: ends at same point it started 
a. If not close is inadequate, not describing anything
b. transposing directionals is main reason for description not closing
4. finding call: often need to go back to record/other recorded docs to determine where to start: i.e. starting point may say “corner of Davenport lot on Market Street: need to look to description of Davenport lot to find that corner 

5. choosing starting place is matter of practicality (something easy to find); not matter of law: big issue if starting point is now gone; if cannot relocate your deed is invalid 
6. Example: Starting at JB property, go E 101 ft, then S 110 ft, then W 110 ft then N to the beginning: cannot be done, cannot go N and also back to beginning; someone transposed number in first call (101 supposed to be 110)

a. If surveyor set stake in wrong place? Court could construe, but buyer would end up w/ less than bargained for or seller conveys part of neighbor’s land 

iii. Both methods create error: longer they are, more times are copied increases likelihood of error 

iv. METHOD 3: Reference to a recorded map
1. to subdivide, must get survey, create map, have map recorded: later refer to the map when describe property in subdivision

2. Errors less likely; description shorter
3. Map pg 191: lot 1 of block 49 of La Jolla Park: issue w/ older subdivisions, have parcels created by protraction (drawn on subdivision map but not monumented on ground) 

a. Laws now require surveyor to put stakes on ground 

b.  no way to know where lot supposed to be if streets in wrong place

c. Map not give any indication of scale so hard to find from monument

d. Vast conspiracy of silence:  intersection to fence, conveyancing in gross (what you see is what you get)

4. Errors still occur: Surveyor makes mistake in street; supposed to be 200 ft w/ 2 lots each having 100 ft facing street, street only 190 ft: how do neighbors deal w/ issue?
a. East coast: priority of purchase rule (NY rule): when subdivider sold 100 ft to A, he only had 90 ft left to convey, so not matter what deed to B said, the most subdivider could convey was 90 ft; B has c/a against subdivider, A gets full 100 ft
b. Western states: apportionment rule; what seller intended to do was convey equal sized lots; each get 95 ft, both have c/a against subdivider 
c. Opposite problem, street was 210 ft, 100 sold to A and 100 sold to B

i. Does subdivider still own 10 feet between properties? Seems to under priority of purchase rule, but here apportionment makes more sense, buyers get a little more than they bargained for 

f. Conveying large tract of land while excepting part of it: “convey following adequately described property except 3 acres in NE corner”

i. Problem? What shape is 3 acres? Can be in any shape, thus inadequate on its face

ii. RULE: if description in exception is inadequate, only exception fails; conveyance is valid as to whole property (construing deed against drafter, grantee gets whole property) 
iii. UNLESS court willing to go a long way to make sense out of otherwise inadequate description 
1. i.e. court may make it a square rectangle of acreage b/c in area where all land is set out in rectangle
2. i.e. “house and outbuildings and 3.5 acres around the same”: court admitted parol evid of parties’ intent on location of acreage
3. excepting mineral rights (“100 acreage of coal bed to be surveyed from NE corner of farm”, property irregularly shaped): mathematical calculation to divide property to determine where NE corner was located
g. Marshall v. Soffer (pg 197) Dispute over boundary line between 2 parcels

i. Map favors defs but not recorded, pls had no knowledge of it, hadn’t relied on it when purchasing their property; not binding on other parties who have no notice
1. When deed is unambiguous on its face, no parol evid is allowed

a. Here, no ambiguity a to boundary line on deed so no parol

2. Only allowed when have latent ambiguity, ambiguity on face
ii. parol evid losses persuasiveness over time: courts more likely to look to it when original parties are in suit; w/ 3rd parties, courts more focused on protecting innocent reliance on written record

XV. Liabilities that survive the deed (or not)
XVI. Merger

a. All obligations created by K merge into deed and disappear; deed is doc that governs relationship between parties, K ceases to exist
b. MT required, but if buyer accepts imperfect deed, he waives implied condition, condition not survive closing/transfer of deed

i. seller doctrine: seller delivered less than  MT, but buyer accepted deed, deed doesn’t have implied condition so too bad buyer
c. rule of construction, not rule of law; based on presumed intent, thus can prevent it from happening by:
i. Providing in K that certain obligations survive closing 

ii. Restate obligation in deed: very common, but tricky for certain obligations: not always want to put condition in deed b/c may cause marketability problems for future buyers, not know if condition has been performed thus may let future buyer back out of K  
d. Merger not always operate; look to intent of parties, protection of future parties is key

i. lots of exceptions b/c historically is harsh doctrine; courts not like it b/c often looks inequitable and unfair to buyers

ii. collateral promises: promises unrelated to title or possession are not merged into deed
1. i.e. K for home construction, K outlines what builder has to finish

iii. not affect fraud if can prove deliberate misrep 

XVII. Fitness of premises 
a. Not about MT; goes to condition of property, house, outbuildings 
b. Old doctrine: caveat emptor: disclosure of info: if buyer is to have remedy, will need to come from some form of misrep liability 
c. Very hard for buyer to win under CL doctrines 
i. No implied warranties as to quality of premises: only thing implied is state of seller’s title 

ii. oral warranty made preceding K is unenforceable (SOF, parol evid rule)

iii. Oral promises made after K entered into unenforceable (lack of consideration)

iv. If express warranties are in K, they merge into deed and disappear unless repeated in deed 
v. Seller has no obligation to disclose quality defects detectable by inspection: buyer has obligation to inspect

vi. Seller not have to disclose concealed defect unless can prove seller knew about it

vii. Even if seller knew, buyer cannot collect unless can show buyer didn’t know, couldn’t figure out by reasonable inspection and it is material 

viii. To prove intentional misrep, need to prove knowingly false statement; hard b/c seller’s words interpreted as unenforceable oral promise rather than representation of fact; seller’s affirmations of quality deemed to be opinion, not statement of fact

ix. Fraud: knowing misrep, justifiable reliance (i.e. if get inspection, didn’t rely on statements)

d. bottom line is buyer needs to get it in writing (problem: seller controls documentation to deal)

e. CL approach has been changing drastically: Schipper v. Levitt and Sons (NJ): builders of track homes don’t put heat regulators on water tank; owner leases to Shipley, son severely burned by faucet

i. Sue for neg, implied warranty and strict tort liability (c/a borrowed from products liability cases, allowed suits even w/o privity, pioneered idea of warranty of fitness)
ii. Court finds liability for all 3 theories: Implied warranty of habitability in new housing
1. Gradually adopted by all states who have considered issue except VA

f. Lots of questions about scope and affect of implied warranty of habitability:
i. Causation issues:
1. As practical matter, c/a not as effective if buyer had to prove defective condition: but what if claim is for millions and there is no proof of causation?

2. D (Wawack): no evid of any defective construction, no causal connection
ii. How long does implied warranty last? Courts generally restrict to sale of new housing 

1. Blagg( w/i 9 months of build): implied warranty lasts for reasonable amount of time after new home built; not limited to first buyer only 

iii. Based in enterprise liability: person who mass produces things is in better position to buy liability insur than each individual buyers 

1. Diff levels of expertise/knowledge: buyer has obligation to inspect, but practically impossible up when item is complex (i.e. car, house plumbing, wiring); manufacturer has so much more knowledge 
2. Old house? Seller not in any better position to know condition of complex systems; liability limited to builders of new housing 

iv. mom and pop builders: no good reason to hold to diff standard than large commercial builders 
v. paying builder to build house on a lot you already own: OR says is diff: all about K: contracted w/ builder to build house, could have put warranty in K so if you didn’t too bad
vi. Build own house, later sells: implied warranty regardless of living in home already, built for self

vii. Realtor buys/resells homes: Some courts impose liability for sellers who flip 100s of houses each year on speculation (but goes against underlying rationales for imposing liability)
viii. Non builder who acts as general contractor for own home, hires subcontractors:
1. Some courts hold to warranty b/c seller felt he was qualified to be G.C; if act like builder court will treat you like builder  
2. Some courts (ca) find if only built a few homes will not be held to strict liability standard
g. Differences between defects in house and defects in lot?

i. OR Salashane Properties (houses fell into ocean): court rejects implied warranty b/c buyers knowingly purchased houses on sand (assuming a known risk)
ii. Many courts say when you sell a lot for a residence you imply it is fit for use as a residence

1. i.e. buy lot in subdivision, for some reason cannot build on it = seller liable 

h. disclaiming implied warranties: put clause in sales K house is sold as is, builder makes no warranties?
i. under UCC: Theoretically can disclaim but in practice is very hard to do b/c UCC has lots of requirements for disclaiming (big notice requirements) 

ii. some courts void as against PP

iii. some allow as freedom of K but make it difficult; not boilerplate must be bargained for provision 

1. i.e. can say both parties know basement leaks, purchase price reduced accordingly 

XVIII. failure to disclose
a. fraud: CL view is must prove knowing misrep of material fact intended to deceive 

i. seller has no obligation to volunteer info; only thing seller can’t do is deliberately lie to buyer

b. Changing, tort liability not so strict now; modern case law recognizes concealment of material fact is an implied misrep, allow misrep by silence/failure to disclose 
c. Thacker v. Tyree: RULE: where vendor aware of defects/condition that would substantially affect value or habitability of property and existence is unknown to buyer and would not be disclosed by reasonably diligent inspection, seller has duty to disclose
d. Stambovsky v. Ackley (NY 1991) possessed by poltergeists, court finds house haunted as matter of law b/c seller estopped to deny it (advertised house as haunted)

i. Rule: where a condition which has been created by seller materially impairs value of K and is peculiarly w/i knowledge of seller or unlikely to be discovered by prudent purchaser exercising due care, nondisclosure constitutes basis for rescission as matter of equity
1. NY still had rule seller has no obligation to disclose unless there is confide relationship

2. more limited than Thacker b/c no legal relief, no damages, has to be seller created, not just something seller is aware of

e. What do we mean when we say something is material to purchase? How determine?

i. Traditional standard: would a reasonable person think this is material (affects value/habitability)

ii. Many cases seem to apply subjective standard: does this particular buyer think it is important? Then it is material (does it matter what judge you get and how he feels about issue?)
f. Duty to disclose?

i. Roaches material? Depends on where you live, what your expectations are

ii. Cal: court allowed rescission if seller not disclose grisly murder

iii. Duty to disclose toxic waste dump in area: health hazard 

g. Case law today more willing to find duty to disclose/find issues material than legislature is: Many statutory reactions to disclosure cases:

i. NY: Property Condition Disclosure Act, 2002: Seller must give buyer detailed disclosure statement; virtually no remedy ($500 credit)
ii. ORS 93.275 (pg 220): following are not material facts to real estate transaction:

1. Fact/suspicion real property or neighboring property was death by violent crime/suicide

2. Site of crim, political or religious activity or any other act/occurrence that does not adversely affect physical condition of or title to real property (i.e. meth lab is material)
3. Past owner or resident had AIDS/HIV

4. Convicted sex offender lives in area

iii. NJ: no obligation to disclose off-site facts (waste dumps)

XIX. Lender liability (the search for the deep pocket)

a. Developers often goes bankrupt during or shortly after completing development 

i. Starts cutting corners in construction

ii. If goes bankrupt, def is judgment proof so buyer goes to search for deep pocket def

b. Rice v. 1st Fed S&L (Fl 1968) Builder bankrupt, can buyer stick it to lender?

i. Bank appraises property before giving loan, charge buyers fee for inspecting construction site (not discover flaws): create contractual duty to perform inspection on behalf of buyers?
ii. Bank was inspecting for own purposes: unreasonable to infer contractual obligation just b/c charged fee for inspection, no duty to inspect for buyer’s benefit 
iii. Parallelism of interest between lender and borrower of real estate loan: 

1. Borrower wants to know if seller has good title, if property worth what agreed to pay: buyer often relies on lender to take care of these issues b/c both want same thing
2. Bank wants to make sure seller has good title (good security for loan) and is property worth enough to justify loan 

c. General rule of lender liability: if lender does nothing except lend $, will not be liable for damages resulting from construction, injuries, etc. 

i. Conner: Liability sometimes found when bank was an “active participant” in enterprise (not joint venture but more than just a loan)
ii. Cal statute limits Conner: not liable to 3rd persons for loss/damage occasioned by defect unless is result of act of lender outside scope of activity of lending $ or lender is party to misrep
d. liability for those lender hires
i. inspector hired by buyer to inspect/report defects before closing: can recover under neg and K theories: contractual relationship w/ inspector who has obligation to perform in non-neg way

ii. appraiser bank hired: some courts say you can collect
1. chance to have c/a under neg inspection theory: disseminating info knows will be relied on by someone else, you have obligation to disseminate in non-neg way

e. Jemmison: allegation of concerted conduct between R.E.co and bank to defraud low income buyer

f. sale of real estate to low income, usually minority buyers = allegations of fraud

i. Purchaser discovered real estate co has fraudulently misrepped condition and value of house, she abandons, lender forecloses, she sues lender alleging they KNEW real estate co was engaged in fraud, she was on welfare, inexperienced

ii. Banks will settle if looks bad out of fear; don’t usually go back to trial after remand

XX. Warranties in the deed

a. generally speaking, sale of personal property carries w/ it implied warranty of title; if turns out not true, buyer has c/a against seller for breach of implied warranty of title 
b. Historically:

i. before title insur exists, buyers wanted some guarantee seller has good title

ii. basic rule in real estate is no implied warranties of any kind (quality only for new houses; otherwise caveat emptor); merger, K lang unimportant once buyer accepts deed 

1. what if there is flaw in seller’s title? Encumbrances?

iii. Warranties in deed: major method of buyer protection against flaws in seller’s title 

1. Not create marketability issues; makes property easier to sell b/c warranty overrides any doubts about seller’s title 

c. Standard title covenants (common use since 1600s in England: only protection available to buyers)
i. (can craft individual warranty to cover anything problematic in transaction; rare, but possible) 

ii. Covenant of seisin: seller’s promise she owns at least the interest in land she is purporting to convey to buyer (seller is seized of the property; has free hold estate) 
iii. Covenant of right to convey: seller promises has full power to convey property
iv. Covenant against encumbrances: seller promises no outstanding encumbrances affect ownership or use of land (no outstanding 3rd party interests that lessen value of property) 
v. Covenant of warranty: obligates seller to compensate buyer for any losses when title conveyed falls short of title deed purports to convey (most frequently used; like private title insur)
vi. Covenant of quiet enjoyment: seller promises buyer’s possession will not be disrupted by seller or by anyone w/ a lawful claim superior to seller 

1. no one claiming title through seller will interfere w/ possession

2. not a promise to prevent trespassers
vii. Covenant of further assurance: obligates seller to take such further reasonable steps to cure defects in buyer’s title (rarely used in US)

d. Present covenants: concern state of title at time deed transferred, breached if something wrong when title transferred: seisin, right to convey, freedom from encumbrances
e. Future covenants: not breached until/unless problem arises in future: warranty, quiet enjoyment, further assurances

f. Eventually everyone starts using same lang to express these covenants:

i. statutory deeds: provides for covenants automatically, not need to put in deed

1. ORS 93.850: statutory short form deed: contains covenants as though written in deed
ii. Warranty deed: “[grantor] conveys and warrants to [grantee] the following described property”

1. Conveys entire interest which deed purports to convey

2. raises estoppels against grantor/successors in interest to deny grantor had interest less than deed purports

3. passes any and all after-acquired title to grantee 
4. no encumbrances on title

iii. special warranty deed: “conveys and specially warrants”

1. limitation on what guaranteeing against: warrants seller has created no encumbrances on title (but may be others from previous owners; not promise anything about state of title before seller acquired) 
2. otherwise same as warranty 

iv. bargain and sale deed: “grantor conveys to grantee”

1. conveys entire interest which deed purports to convey
2. not provide any warranties; what you see is what you get

3. raises estoppel

v. quitclaim deed: “releases and quitclaims”: drastic difference in legal effect

1. conveys entire interest which deed purports to convey: not guarantee seller owns anything, but if he does, he conveys it to buyer 

2. not create estoppel, not convey after-acquired title 

3. common for boundary dispute settlements (i.e AP: resolves dispute b/c 1 owner gives up title, if he ever had any title) 
4. normal method of conveyance in some areas: no one wants to expose self to liability; previous seller only gave quitclaim, so current seller will only give quitclaim
a. effect? Everyone buys title insurance 


g. Brown v. Lober (IL 1979) Bought 1957 w/ covenant against encumbrance (present) and quiet enjoyment (future); 1974 buyer gives option to coal co, finds out prior owner had reserved 2/3 coal rights
i. Was covenant against encumbrances breached? Yes, breached when seller conveyed property 
1. Problem? SOL run (10 yrs) = covenant worthless 
2. Should court have applied discovery rule?

ii. Was covenant of quiet enjoyment breached? No, not yet
1. Prospective in nature, breached when have actual/constructive eviction: not breached until owner of 2/3 starts mining on land (not breached until someone interferes) 
iii. Title still marketable as to surface land and 1/3 subterranean rights but new buyers might not want partial sale/will pay less for incomplete package 

h. Takeaway: Warranties by seller subject to significant limitations, better to also get title insur 
i. Damage for not conveying all promised is abatement: %age of purchase price that reflects %age of land buyer didn’t get

ii. Increases in land value, improvements: if improved property and then lose it all to true owner, you get back purchase price only, too bad about improvements 
iii. Warranties never guarantee payment of anything other than purchase price 

iv. Warranties better than nothing; flexible, can craft to cover any problem may have w/ property, but only as good as availability and solvency of seller

XXI. The record system
a. 5303 Realty Corp v. O&Y Equity Corp (NY 1984) Typical situation: Seller refused to convey, buyer wants to sue for SP: how prevent seller from selling property to someone else/BFP while wait for court date?

i. Can record your K; any subsequent purchaser will see it in record, see someone else already has K to purchase (equitable title ahead of them, seller not have M.T.)

1. Most states have all-encompassing approach to recordable instruments, however NY excludes wills, leases less than 3 yrs, executory Ks for sale of land and instruments dealing w/ agency power to convey

ii. Lis pendens (pending litigation): record in county land records, notice this land embroiled in litigation, new purchaser takes property subject to outcome of lawsuit, prevents seller from selling to another 
iii. Here, was K to buy stock of corp that owned real estate, wasn’t K to buy actual real estate, thus lis pendens not apply: only applies to lawsuit in which judgment demanded would affect title to or possession, use or enjoyment of real property 
1. Cannot get SP for stock generally b/c not unique; here though is closely held corp so probably could get S.P.  if this were a K affecting real estate 

2. Stuck w/ damages remedy b/c cannot tie up real estate to prevent seller from selling 

b. Recording:

i. English CL solution to priority problem: first in time, first in right
1. A deeds to B, then A deeds to C: fraud to resell, but A had nothing to transfer to C
2. A mtgs to B, then mtgs to C: can have multiple mtgs, but issues if B/C need to foreclose
ii. Recording system changes rule: people who rely on state of written record are protected if prior interest not recorded: first in time, first in right UNLESS 2nd protected by recording system
iii. race statutes (pure race): first to record wins; no conveyance of land is valid to pass any priority as against purchaser for valuable consideration but from registry thereof 
1. 1st recording statutes in colonies in 1600s, only 1 state still uses

2. ownership transfers deed delivered, but if you don’t make public your interest in property, you stand to lose it to later party who records first

3. Most effective, easiest to use: to protect self, just need to check record and then promptly record your deed

iv. pure notice: an unrecorded conveyance is void as against a subsequent purchaser w/o notice 

1. some states changed due to supposed unfairness of race

v. race-notice: unrecorded deed void as against subsequent purchaser who takes w/o notice and records first: 1st in time wins UNLESS 2nd has no notice and can claim benefit of recording statute 
1. Until record interest seller retains power, though not right, to convey to someone else, b/c reliance on written record is paramount (Ore. statute)
vi. Period of grace statute: 15 days to record 
1. How protect self? Use an escrow, instructions to immediately record A’s deed, check record in 2 weeks for coveyances then pay $

vii. recording acts only partially displace CL first in time rule: still covers situations where recording acts not apply, neither party satisfied requirements of statute 
viii. Recording act not protect 2nd taker if 1st not have recordable instrument (no way to give notice)

c. Varied purposes: to penalize those who fail to record and/or to protect those that rely on record

i. 1st purchaser who didn’t record is partially to blame

d. NOTICE: When will protect 1st buyer be protected/2nd buyer cannot claim didn’t have notice? 

i. Actual knowledge of prior transfer
ii. Constructive notice: notice by operation of law: conclusively presumed to have notice of everything properly recorded whether you looked or not

iii. Inquiry notice: Implied actual notice: notice of facts that would make reasonable person inquire
1. notice of what you would find out if you inquired: if you inquire and don’t find anything, then you are safe; but you are duty bound to ask if looks like you should 
2. i.e. possession by someone other than seller raises red flags 
a. Some states have exception to inquiry notice if someone’s possession of real estate is consistent w/ the state of the title: no notice of other rights they may have that don’t show up 
3. Need to check the land as well as the record: look for non-possessory interests, easements (i.e. see a footpath on vacant lot) 

4. some courts find notice by cultivation/erection of improvements by a possessor who does not live on land, even though such acts point to no other than record owner 
iv. prospective only: notice effective only against people bound to search for it (subsequent parties) 
v. some states denies a purchaser who claims through quitclaim deed is a BFP: should have known something was wrong
vi. deed not eligible to be recorded does not serve as constructive notice to subsequent purchaser , but if purchaser searches record and actually sees it, it can constitute inquiry notice 
e. Sanborn v. McLean: inquiry notice of an implied reciprocal negative easement (gas station) 

i. reciprocal negative easement: if subdivider sells lots in subdivision subject to restrictions in deed (i.e residential only) he impliedly promises property he retains will also be subject to restrictions 
ii. outer limits of inquiry notice: notice from character of neighborhood
iii. Who do you ask and what do you ask them about? Back to issue of what is reasonable 
1. Asking all neighbors about their title probably not sufficient 

2. may have to search title of every lot in subdivision 

iv. What is “the record” you need to search? Any public record affecting title to real estate (i.e. divorce decrees, probate decrees, tax liens, etc)
XXII. Purchasers for Value
a. Generally, statutes protect subsequent purchasers in good faith for valuable consideration: one purpose of recording act is to protect those that rely on it, part w/ $ in reliance on record 

i. What does in good faith mean?

ii. Is new purchaser on inquiry notice if requested price is way below market value?

b. valuable consideration:

i. Value means value, but not necessarily equivalent/market value: must be more than nominal consideration, but can get a bargain

ii. A gifts to B (no $) B records, then sells to C: 1st buyer not required to pay consideration, is 2nd purchaser who must prove consideration and priority recording to be protected by statute

iii. Most pure race statutes have judicial gloss of consideration even though only supposed to care who recorded first

c. Partial payment: A conveys to B, B doesn’t record; A conveys to C for $300; C pays $100 down w/ subsequent monthly payments

i. Is C a protected party after 1st payment? C protected under recording statute to extent C paid value, protected pro tanto: ways to handle:
1. Allow C to retain portion of land that reflects part he paid 

2. Let B keep land, give C lien on property to repay what he has put down (secured creditor, mtg on B’s property) 

3. Give C land, give B lien on land for remaining 2/3 of land C hasn’t paid for yet 

ii. Considerations: 

1. What relationship did C’s purchase price have to market value of property? 

a. Favor C is looks like equivalent property

b. may favor B if price really low (getting good deal) 

2. Has C improved the property? If so, probably give to C

3. Is the ladn capable of being partitioned?

d. Preexisting debt: B has unrecorded lien on A’s property; A deeds to C to pay off debt to C, C records

i. Some courts hold new consideration required: B wins, antecedent debt is not VC

1. revive C’s debt, still has claim against A, but not get property 

ii. Some courts hold C has paid value b/c preexisting debt is sufficient consideration to support a K 

1. UTLA follows this b/c would be V.C. under UCC

e. subsequent creditors: protected against prior unrecorded interests?

i. C gets judgment against A, automatically docketed as lien against A’s real property; is creditor C paid before B ‘s unrecorded lien on property? 

ii. Majority: not protected b/c judgment creditors are not purchasers for VC, didn’t search land records/didn’t rely on record: purpose is to protect those who rely on record

iii. Minority: judgment creditors are protected against unrecorded interest based on lang of statute

f. Circularity in liens: Z gives mtg to A, doesn’t record; Z gives mtg to B who, knowing about A, does record (secondary to A unless in pure race JD where notice is irrelevant); Z gives 3rd mtg to C, who has no notice of A or B, and records

i. who gets paid first if property sold at foreclosure?

1. A wins out over B (actual knowledge)

2. B wins over C b/c on record, constructive notice

3. C wins over A b/c A’s mtg is unrecorded 

ii. Courts have various ways to resolve, none perfect b/c cannot be fair to all”

1. Some treat as comingled, split evenly

2. First to acquire an interest (temporal priority, first in time, first in right);

3. priority based on date of recording

4. Proceeds from Sheriff’s sale case:
XXIII. Searching a title

a. When submit doc to county clerk for recording, is copied verbatim unto record book

b. Grantor-Grantee Indices: alphabetical and chronological 
i. Direct, grantor index: start w/ name of grantor: Smith to Jones, short description of property, where recorded, date of document

ii. Grantee: starts w/ name of grantee: Jones from Smith…

iii. To search title:

1. X go to grantee index, find out if seller ever acquired property: start on today’s date for seller’s name, go back in time

2. If seller did acquire, make sure seller hasn’t already conveyed, go to grantor index, find when seller got property, look for recorded conveyance from seller to someone else 

a. Encumbrances? Easements? 

b. Check probate docket (inherence issues)

c. Check domestic relations court for divorce decrees

d. check all records that could effect property (23+ diff indices)

e. AP? Look at court dockets, land itself (inquiry notice), public records 

3. End up w/ chain of title, history of ownership: A to B, 1916; B to C in 1945; C to D in 1991; D to E in 2000: answer above 2 questions for each person in chain of title 

c. Tract Index (western states): chronological record of all docs recorded, but indexed by land not owners

i. Page in registry assigned to particular parcel of property 

ii. Solves many problems w/ wild deeds: sgl page shows every conveyance evey made affecting this particular piece of property 

d. URPER: half states adopt electronic recording acts that will make lots of these recording issues obsolete 

e. Index part of record?

i. Majority: index not part of record: subsequent purchaser does have constructive notice of doc recorded but inadvertently indexed wrong 

1. copying into record not always required; just gotta get time stamp from clerk

ii. Minority: index is part of record: object of recording system is to give notice to subsequent buyers; no notice if couldn’t have found deed

f. Scope of search:

i. When justified in stopping search? No obligation to continue looking under grantor’s name if find recorded deed out: if discover deed where prior owner parted w/ record title, can stop 

ii. Sabo v. Horvath: Lowery quitclaims to Horvath before has patent from state, H promptly records; gvt patent issued to Lowery, Lowery conveys to Sabo: S on notice of H?

1. Alaska recording statute: a conveyance of real property is void as against subsequent innocent purchaser for VC whose conveyance is first duly recorded (in the chain of title)

a. Wild deed: on record, but outside chain of title, outside normal searches

2. Start in grantee index, working back in time under Lowery’s name (did he ever acquire title? Did he convey it to someone else already?)

3. Obligation to look before someone got title? Scope of search limited to time someone acquires title (not date of recording) and search until time someone parts w/ record title (when transferee records): H should have re-recorded deed L got patent from gvt 

g. Inquiry Notice from Inspection of the record

i. A conveys lease to B, who doesn’t record but transfers to C by assignment, C records (wild deed, no link to trace doc from A to C b/c intervening doc to B is missing). A gives D option to purchase subject to B’s lease, D records but never exercises, A sells by deed to E; C tries exercising lease: can E enjoin C?

ii. You have notice of everything properly recorded: if read record would have noticed B’s lease: if reference to unrecorded doc is definite enough to allow you to inquiry, you are deemed bound by what you would have discovered 

XXIV. Abstracts, opinions and title insurance (pg 314)

a. Title insurance

i. American invention

ii. Big change post-WWII: Scope of mtg lending changed; previously was local business, but transformed into national business

b. liability depends on contractual breach or tort suit for neg

i. Seigle v. Jasper: atty liable for neg for not finding something on record (who hired?)
ii. K if you hire atty to do title search and they fail

iii. Hired by lender to do title search: can buyer sue? Some courts allow liability if appraiser knew buyers would rely on the opinion (foreseeability, info negligently supplied for guidance of others)

c. most insurance looks toward future; title insurance insures against past: 

i. preliminary title report: intended to learn about defects in record that could affect title: 

ii. only insures against undiscovered risks : discovered risks excluded from policy coverage 

iii. subject to standard stated exceptions: zoning, building codes, municipal ordnances, discoverable by survey, discoverable by inspection of premises, everything problematic ON RECORD

iv. insures against both record and off record claims (i.e forgery, lack of delivery…)

v. loss ratio very low, rarely have to pay off on insur policy = title insur is cheap 

vi. policy generally limited to purchase price; no payment until loss occurs, promise of indemnity

vii. if property given as gift, is there still a loss? Yes, once given, grantee has asset that is a value and thus title company must pay for loss  

viii. better than warranty deed from seller b/c solvent party (but rarely have to actually sue title co)

d. Laabs v. Chicago Title: Scope of coverage issue

i. Descriptions of parcels overlapped, both had def’s title insur; Pls lost disputed portion in quit title action, pls want to recover from defs

ii. Def argues claimant to blame, exclusion for losses caused by insured (building a fence)

iii. Defs claim pls never had lose b/c never owned property (this is just when you want to recover) 

iv. Best argument: “defects not known by company and not on record by known by insured”

1. Good argument Pls knew at time policy issued, but TC found pls didn’t know

e. Bottom line: recording system has inherent flaws: drastic consequences for those that don’t record = strong incentive to put your interest on the record 

XXV. Clearing Title
a. If have to search title back to grant from state, that time period gets longer and more cumbersome 

i. Essential agreement between title cos to only go back so far, will take risk of old interests

b. Problem: no incentive/method to take anything off of record so it keeps getting longer, more cluttered 

i. future interests last how long?

ii. Restrictions: having been recorded, interests continue to last

1. restrictions from 1800s still in effect in some places, but lost any meaning originally had

2. No booze provisions rampant

3. causes marketability problems, may not be economically viable

c. ways to deal with marketability issues: 

i. buy up interest that clouds your title: but nearly impossible when interest is really old, no one alive now even knows interest exists: how clear up?

ii. don’t assume just b/c interest is old that it doesn’t have value 

d. Marketable Title Acts: intended to ease land transactions, simplify marketability, eliminate old interests

i. Model MT Act: if have 30 year old record title, title marketable free from any previous interest that do not appear in record w/i that time

1. if have If booze restriction 35 yrs old? 

a. in JD w/o MT act, if new owner EVER sells booze on premises, title reverts 

b. 40 year is common time period: would still revert b/c time not long enough

c. If bought property, waited 5 years, then opened bar? Allowed, takes free

ii. Model act not extinguish interests/defects which are inherent in the muniments (documents) of which such claim record title is formed

1. Have to back enough links to get the 30/40 years required 

iii. protect your interest by rerecording it: interest never dies if you rerecord w/i time limit 

iv. Problematic if new owner KNOWS about interest? 

1. Notice should be irrelevant b/c point of act is it has to be on the record to be protected 

2. HOWEVER, some states make distinction for one who takes notice apart from the record (thus if see interest on record outside required years you can ignore it, but if you find out any other way you are bound by it) 

v. Certain exceptions: Interest held by state or local gvt, charities immune from act

vi. Forged deed at root of chain of title?

1. FL: new buyer has title free and clear: forged deed, although not valid, can be source of a record title which turns out to be, after passage of time, good

a. CL easement of necessity, easement not show up anywhere on the record nor asserted by use: MTA cuts off

2. IL: MT Act based on idea that a chain of title is on the record and more than 30 years old but it presupposes a VALID title; not want system of 2 chains of title 

vii. OR: mini-MT Act: 1978, 105.570: only applies to possibility of reverter or powers of termination: can only create those 2 interests for 30 years; if condition isn’t violated, interest ceases to exist 

1. 1978 is effective date of statute: preexisting future interest of this type had 2 years from effective date of legislation to rerecord or they cease to be enforceable 

2. As to new interests created after leg and as to old interest that were rerecorded w/i 2 years, have 2 yr window of opportunity between 28 and 30 to rerecord interest 

e. Torrens System
i. Works like auto registration, stock, airplanes, ships, etc: if want to sell, give purchaser your title, purchaser gets it registered and keeps copy for himself; if someone has security interest in land, then it needs to be on title: no interest is good unless it appears on the title

ii. Torrens certificate is the conclusion from the record: definitive proof of ownership, future buyers can rely on it 

iii. Title companies hate system, lobby against it (conspiracy? reason why it has failed?)

1. Some early mandatory systems held uncons; changed to optional, not widely used 

2. 21 states at one time had these acts (OR included), but only 4 states still use them

3. In OR properties still out there that are Torrens but few

iv. Buyers not like either b/c is really hard to make switch: need judgment from a quit title action 

1. Who name as defs? anyone who conceivably might have an interest in the property must have notice and opportunity to be heard 

2. Not necessarily a judicial proceeding, could be admin body operating system 

3. Very costly and no incentive; owner has to do switch, would take forever to get judgment, and would ultimately benefit buyer 

v. in re Collier (Minn: active Torrens registrations, 2007)

1. Collier purchased property with knowledge of unregistered mtg, buys from owner, gets new title cert in his name, tries kicking out foreclosing bank

2. If Torrens system is to operate the way statute claims, then certificate is conclusive, Collier gets property b/c bought property relying on certificate

3. HOWEVER, courts can see Collier is trying to cheat system and look for a loophole: import notice into Torrens system

a. statute: “who received cert if title in good faith and for a VC shall hold it free…”

b. Court reads: “In good faith” = w/o notice

4. Once you import notice into Torrens system, it is no longer any more reliable than recording system: certificate no longer certain, have to resolve in litigation b/c there is now subjective notice issue 

5. IL property settlement from divorce: husband quit claims to ex-wife (previously joint tenants): wife’s atty not know about Torrens, not record, bank gets judgment against husband on unrelated debt, bank has debt endorsed onto title certificate 

6. Majority: favor wife, bank not have valid lien: why? 

a. Basic Ill recording act follows minority rule that says judgment creditor is protected party, priority over unrecorded interests in real estate (thus if it hadn’t recorded, bank would have won; applies to apparent ownership as long as record reflects the debtor owns the property)

i. Majority on this: when judgment is docketed it becomes lien on real estate owned by judgment debtor (debtor has to have title for bank to take before other unrecorded owner) 

b. If leg intended Torrens to have same effect for judgment creditors as recording act does, they would have said so in the statute = can’t rely on certificate 

vi. BC Torrens Act: expressly states notice is irrelevant EXCEPT in cases of fraud

1. Appellate courts have ignored lang of statute: Acquiring an interest in registered land when you know of unregistered interest in constructive fraud
vii. Mass case: sticks to lang of statute, notice doesn’t matter, have to appear on title to count BUT only thing that would count would be actual knowledge that easement exists

XXVI. Financing

a. A conveys to B and his heirs (Fee Simple) But if A pays B $ by Jan 1, 1605, A has right to re-enter and terminate B's estate. (The Mortgage)

i. Title theory: early CL, mortgagee holds title to land when mtg executed until foreclosure or obligation paid; theoretical right to possession

ii. Lien theory: mortgagee only has lien on property to secure mortgagor performance, mortgagor retains right to possession

b. Creditors are always looking for a way to avoid JD foreclosure, costly and time consuming.  

c. equity of redemption: right to pay late; court of equity created extraordinary relief to person who does not pay mortgage at time it is due; notion is time is not of the essence in transfer of $.  

i. Statutory right, available even after foreclosure in 50% states 
ii. need to pay sale price?  mtg 400K, property 500K and bank bids 100K.  Bank gets the P and get a 300K Deficiency and the 100K they pay.  So for EQ you pay 400K, the mortgage and State pay 100K and the bank is an unsecured creditor for the 300K.  idea is that bank would bid at same price as mtg.  Statute is about a year, so bidder has to sit on the P for that statutory period.  

d. Foreclosure:  seller comes to court, complains if buyers can pay late then seller has clouded title and can't sell; right of foreclosure cuts of the right to pay late.

i. acceleration clause: all due if miss a payment; only way to stop foreclosure is to pay full mtg

ii. acceleration clause protects lender: w/o it, lender could only sue for amounts owing, not future payments, thus must wait and balance SOL or can foreclosure for overdue amounts, but would become unsecured creditor for amounts not yet due (cutting own throat) 

e. deed of trust: uses 3rd party as trustee to conduct the sale, more protective of the Debtors interest.  

i. In states like Ore, trustee foreclosure erases stat. redemption (creditors like this), 

ii. but debtors like too b/c no deficiency allowed, foreclosure wipes out debt and can stop acceleration clause by paying the portion in the rears (not have to pay whole mtg)  

f. Functional equivalents of mtgs: different states treats differently: 

i. Cali one action rule: If you're a secured creditor, you can't proceed against debtor personally until exhaust the security (not true in most states) 

1. is a deed of trust a mtg for purposes of one-action rule? substance over form: function of a trust deed is exactly same as function of a mtg (use real estate as security for repayment of a debt)

ii. MD oddball recording statute said deeds can be recorded at any time, constructive notice from date of recording, but mtgs treated differently; must be recorded w/i 6 months or need court permission to record

1. If not get permission does it constitute constructive notice to 3rd party? form over substance; it says deed at top of page, can be recorded any time, ignores functional equivalence to mtg 

g. Other financing arrangements:

i. Installment land Ks: down payments, seller finances rest, used lots for undeveloped land

ii. Leases, sometimes with option to buy: paying for use of premises 

h. Tahoe National Bank v. Phillips 

i. This case raises a somewhat similar problem that comes up a lot in real estate transactions. There are so many different ways to paper a real estate transaction. There are so many different forms and documents that you can use that it's often o. This is problematic. That's true even if parties. 
The question presented to the court was: Is this document a mortgage? The bank filed a foreclosure action, and attached the document they alleged was mortgage. The document doesn't say mortgage. Doesn't say anything about foreclosure. 

ii. Doc purports to be an assignment of rents/profits from property and a promise not to encumber it (not to mtg it to anyone else)

1. Problem: many diff ways to document RET, can be difficult to tell from document what parties intended even if parties don't deliberately try to disguise transaction

iii. What did parties intend when they signed doc? Bank trying to say its a mtg

iv. Why would a bank use an ambiguous doc in a loan transaction? Cali's one action rule (must foreclose mtg before going after personal assets): bank trying to use ambiguous form so when time comes to choose a remedy they can decide whether they want to be secured or unsecured

1. Unsecured: good for bank if property not have value but borrower has other stuff; would rather go after borrower personally, can become secured party by suing and getting money judgment

2. Secured: matters for priority date (date mtg recorded) when it comes to competing w/ other creditors, what's the date of my priority? The date the mortgage was recorded. 

v. Does document make any sense if it's not a mortgage? No

1. assigned the rents/profits common in commercial mtgs (i.e. shopping center) but here we have borrower’s personal residence thus no rents/profits 

2. promise not to encumber probably not enforceable b/c is restriction on alienation 

vi. why does court find its not a mtg? 

1. Ambiguous docs construed against drafter: standard for ambiguous documents forced on someone in a transaction where there is unequal bargaining power, thus b/c bank wants it to be a mtg, its not.

vii. Banks stopped using ambiguous docs b/c courts wouldn't play along

i. equitable mortgage: parties clearly intended to transfer property interest but unclear whether is fee or mtg disguised as fee; equitable maxim that says once a mortgage, always a mortgage, courts hold deed absolute an equitable mtg if evid shows parties intended mtg 

i. B suing to eject A from property claiming to be owner by virtue of this deed; A says was intended to be security for a loan, it's actually a mtg, didn’t intend to convey fee

ii. rules intended to protect borrowers against lenders playing fast and loose 

iii. If court determines a particular transaction was supposed to be a security, then mtg law applies 

iv. How does court tell whether it was intended to be a mortgage? 

1. declarations of grantee

2. Possession: Is A still living there even when gave B fee 2 years ago?

a. Who is paying taxes? Improvements?

3. relative value of stated consideration and the property: if value much more than consideration, looks like mtg not sale  

4. professional money lender? 

5. evid of debtor/creditor relationship: strong evid of security interest, not a sale 

v. Debtors do this kind of thing for a variety of reasons, including avoiding foreclosure. Notice there's a 10K difference between purchase price and option to rebuy -- 10K, what's that 10K? interest. Capital gains. Sold an asset. Turned a profit Capital gain. Otherwise, ordinary income. 

vi. Or case undercuts (Herman v. Churchill)

1.  P sues to eject D claiming title from deed. D says intended as mtg to secure a loan and is willing to pay. Court gives equity of redemption if D pays principal/interest in 30 days

2. D promptly appealed b/c not ready willing and able to pay (had expected judicial sale); court orders strict foreclosure (not allowed in OR): 30 days to pay up or get out 

3. S.C (murky): statutes dealing w/ mortgage foreclosure not apply to a suit to have a deed declared a mtg and estoppel by pleadings. You got the relief you asked for 

XXVII. Interaction between Senior and Junior Liens

a. position of junior lien holder is somewhat precarious: 

b. example liens: A gives mtg to B; later A gives 2nd mtg to C; D files suit against A and gets $ judgment which becomes a lien on A's property; then A sells E an easement

i. A stop making payments on mtg to B, defaults, B forecloses: what does B have a right to sell? An unencumbered fee simple title. Not subject to any other interests. 

1. Creditor have right to sell exactly interest he got as security

ii. What happens to C, D, and E if B foreclosures? All junior interests wiped out by foreclosure sale, becomes unsecured creditors. 

iii. If C decides to foreclosure? senior interest is still there. What can junior lien holder do? 

1. Junior lien holder buys into increased risk (higher interest rate, shorter term)

2. Junior leinholders have same right as A to stop foreclosure by redeeming, paying off debt: Anyone who has an interest in real estate to protect has a right to redeem 

iv. If junior lienholder redeems? Doctrine of subrogation: anyone forced to pay a debt of  another steps into the shoes of the creditor, has the same rights creditor has. 

1. i.e. X wants to buy a car, Mom cosigns b/c has insufficient credit. If X’s stops making payments, lender will collect from mom; when mom pays off Lender, she has all rights the original creditor had (can repossess for nonpayment) 

2. If C exercises right to redemption and stops foreclosure by paying off B, C becomes holder of B’s mtg (paid a debt that should have been paid by A, steps int B’s shoes); can foreclose on either mtg

3. If E redeems, he then owns two interests: an easement and a 1st mtg/rights of B

a. Result? Easement in much more secure position, dramatically improved in terms of stability. now that he controls firs mortgage, he's got a say as to what happens in the future. Can foreclose.

b. If E forecloses 1st mtg, he can wipe out C and D and very casually fail to wipe himself out. Easement unaffected. Easement may go away due to merger. Got a fee simple. 

c. Gulserian v. Fields: Modification of the sr. mortgage

i. Declar action; 2 mtgs: p gave 1st for 750K w/ 15 yr term, 2nd mtg for $400K w/ 20 yr term; P and 1st mortgagee plan to postpone principal payments for 2 yrs (due at end of term); 2nd mortgagee objects

ii. Can 1st mortgagee and debtor modify terms without consent of 2nd? 

1. Generally no; cannot change the interest rate or principal amount w/o losing priority as to the change 

a. i.e. original mtg still in 1st place, but any additional debt added on to first mtg goes 3rd after 2nd
b.  changing terms can affect 2nd mortgagee’s ability to collect in case of default, increase likelihood of default thus making 2nd mtg subject to greater risk than they signed on for; right to rely on record

c. 2nd mortgagee wants right to give consent, incentive to grant permission, negot some guarantee in case of default

2. However, merely extending time for payment does not cause a loss of priority 

a. Policy: reason to extend is financial difficulty: court trying to prevent immediate default by allowing extension, give borrower time to get on feet, benefits 2nd mortgagee as well as the 1st and the debtor 

iii. Concurrence argues extension should require consent based on facts of this case b/c extension w/ ending balloon payment prejudicial to 2nd (creates likelihood of default thus should cause loss of priority) 

1. Here K written so that default of 1st signified automatic default of 2nd to protect 2nd from 1st foreclosing if only 1st’s mtg were in default 

XXVIII. Transfers of mtg interest

a. General rule: any property interest is transferable

b. transfer by mortgagor: if debtor wants out of mtg, buyer can refinance, pay off seller’s mtg,  take property subject to new mtg

c. if buyer wants to let new mtg stay in existence instead of get new one:

i. why would a buyer want to do this? Current mtg rate higher 

1. Largely prevented today by due on sale clauses in mtg Ks: if transfer property, mtg immediately due and payable, bank can choose to prevent new buyer from taking over loan; banks may allow but will want to renegot interest rate

ii. If new buyer assumes mtg (promises to pay), lender gets another remedy: sue original borrower (k action on promissory note, debtor still contractually liable), sue purchaser (bank as 3rd party beneficiary to K, equitable subrogation), or foreclose and sell property to pay debt

1. if bank sues original A, gets money judgment, A subrogated to rights of bank (surety: pay debt of another), A can then foreclose land or sue buyer B on his promise to pay mtg: B is primarily liable, land is surety for B’s payment 

iii. Buyer may take “subject to” mtg (grantee’s option, not promise to pay): pay mtg/keep property or walk away free/clear, no personal liability, bank can only sue original borrower or foreclose 

1. B pays A for his equity and leaves mtg in existence 

2. Popular in thin equity situation: down market, buyer thinks can turn things around but not willing to become personally liable if things continue to go south 

3. presumption is subject to transfer: need EXPRESS statement in K if assuming 

d. Suretyship: 1 person promises to be responsible for another’s debt (SOF requirement)

i. Land, in a sense, is surety for borrower’s payment on mtg

ii. General rule: If debtor and creditor vary terms of agreement w/o surety’s consent, surety is discharged, released from liability

1. Not type of debt surety bargained for: right to rely on record, others cannot change your obligation w/o your consent

2. If bank and assuming grantee change terms, original borrower off the hook, bank can now only sue assuming grantee or foreclose

e. Zastrow v. Knight (takes surety concept further)

i. Knight gives 2nd mtg to Z, then sells to Clear Lake who takes subject to mtg; Z extends payments to CL, CL eventually defaults: can Z collect from K, the original mortgagor?

ii. Does suretyship law apply when C.L. took subject to instead of assuming mtg?

1. not a suretyship relationship: as between K and Z, K is still primarily liable

2. quasi-suretyship relationship: between K and CL (subsequent agreement cannot affect rights of original lender), the land is primarily liable to pay debt (K sold to C. = not intend to pay mtg, but CL not promise to pay mtg, had option to walk away): land itself is source of payment for debt

iii.  if Z sues K, K can foreclosure on land to repay himself for Z’s $ judgment; thus its only fair to let K off the hook to the extent there was value available in land to pay debt at time of extension 

1. not wholly discharged b/c not true suretyship; partial release dependent on value of property at time of extension

2. declining property value often reason for this type of extension: K cannot do anything to increase property value or force CL to make payments, thus shouldn’t be liable for decreased value in property exacerbated by extension 

3. i.e. if 1st mtg was 8K, Z’s 2nd mtg 2.5 K, market value of property at time of extension was 10K, then 2K was available to pay off 2nd mtg, thus K’s liability is limited to 500

a. if property worth 8K and 1st mtg was 8K? K not released at all 

iv. How can Z grant extension to C.L. but not lose right to sue K in case of default? 

1. Get K’s consent: Threaten to sue K personally on promissory note b/c mtg is in default, K will grant hoping CL will resume paying (certain immediate suit vs possible future suit) 

2. extension clause inserted into original mtg K: extension of time for payment or modification of amortization granted by lender to borrower or any successor in interest of borrower should not operate to release liability of borrower or any successor in interest of borrower (common approach to avoid Zastrow result) 

f. Mtg typically 2 doc transaction: borrower signs promissory note (primary obligation) and mtg (security for payment of primary obligation): 

i. note may or may not be negotiable instrument: mere fact that note is secured by a mtg does not make the note automatically non-negotiable

ii. mtg is both a promise to pay (contractual) and an agreement running w/ the land 

iii. Two docs treated as 1 transaction: i.e. can read acceleration clause from mtg into note

g. What makes something negotiable?

i. Normal rule of K: transferee generally takes K subject to defenses of other K party, however, negotiable instruments can transfer to transferee free of defenses (remedies issue)

ii. UCC 3-104: requirements for an instrument to be negotiable (passes from hand to hand as sub for $, no title needed): 

1. Signed by maker or drawer (borrower, 1 who created liability) 

2. Contain an unconditional promise to pay a sum certain in $ and no other promise 

3. Payable on demand or at a definite time 

4. Payable to order or bearer (to named individual) 

iii. A mtg is never a negotiable instrument b/c contains additional promises (insur, no waste, taxes, etc): fails as to requirement #2

1. Original UCC lead courts to find notes on adjustable rate mtg non-negotiable b/c not have certain sum: change in code allows them to be negotiable 

iv. if note contains too detailed a reference to terms of mtg securing it, may be non-negotiable b/c no longer an unconditional promise (incorp by reference, mtg read as part of promissory note) 

1. “Secured by a mtg:” not destroy negotiability (not have to go look at mtg to determine terms of note, so can still be negotiable)

2. “Subject to a mtg:” destroys negotiability (must read mtg to know terms of note) 

v. holder in due course: holder who takes an instrument for value in GF and w/o notice it is overdue or has been dishonored or of any defense against it or claim to it on part of any person takes free from so-called personal defenses 

1. Doyle: Did Fannie Mae have duty to inquire about whited out interest rate? No, not on inquiry notice, thus is holder in due course, right to enforce promissory note 

2. similar to protected party in recording statutes 

3. Exception: Home Ownership and Equity Protection Act, 1994: no holder in due course status for high interest rate home equity mtgs (protect against consumer fraud)

h. Transfers by mortgagee: Ways mortgagee tries transfer his interest:
i. Transfer or assign mtg: court split on whether effective

1. Some courts say is nullity, cannot just transfer mtg 

2. Some courts allow as being transfer of both mtg and note, even if underlying obligation not mentioned

ii. Transfer or assign note: valid everywhere, security follows debt

iii. Transfer mortgagee’s interest by deed, conveyance of land 

1. In lien theory state usually cannot do, not have title to underlying land just b/c have security interest in land 

a. Ore is one of few that say is possible to transfer mortgagee’s interest by deed (old 1906 case: cannot separate security and debt, look to intent of parties, see if intended to transfer both)

2. Title theory state usually allows b/c lender has legal title 

i. Recording act interplay: (Giorgi): A gives B mtg (non-negotiable) and note (negotiable): B transfers both to C, but C not record assignment, record shows B stills owns mtg, A continues to pay B, C sues A
i. C a holder in due course? If so, A cannot claim payment to B as a defense

ii. Here, twist is B assigned interest while keeping possession of actual note 

1. C out of luck, A paid holder of the note and that discharges note

2. C’s recording matter? Record notice operates prospectively only, against those who subsequently acquire interest:  A not required to check record before each payment

3. C can sue B b/c B not have legal right to note, but cannot sue A

XXIX. Foreclosure

a. When have right to foreclose? Need default in performance of some act secured by mtg: default can be defined very broadly, not just non-payment of debt.  I.e. insurance, taxes

b. acceleration clause: if no clause, can only foreclose for amount of default, but almost all mtgs contain

i. Need to give notice of acceleration? Yes if mtg requires it and some crts find its required even if not in K, BUT filing foreclosure suit constitutes notice 

ii. Majority: even smallest, most innocent oversight will not excuse mortgagor: not a penalty, no equitable relief, courts will enforce acceleration clauses as written

iii. Small minority: if injury suffered by mortgagee is small and injury that would happen to mortgagor is large, equity can step in

iv. right to accelerate can be waived
1. accepting late payment can constitute waiver (similar to time is of the essence K issues)

a. Some courts say its not waiver; common practice, want mortgagees to act w/ leniency w/o fear of losing rights

2. Can reinstate clause by giving timely notice that will insist on timely performance 

c. fed preemption: state procedure on foreclosure varies widely, congress preempted field for HUD loans (can ignore state procedure) 

d. Process of foreclosing: 

i. Old Eng CL: strict foreclosure: failure to pay is immediate reverter to mortgagee

ii. US (expect CT/VT): strict foreclosure banned, most states change to foreclosure by judicial sale 

iii. Strict foreclosure allowed for two narrow purposes:

1. Cut off interest of junior lien holder who mortgagee forgot to join in the foreclosure suit

2. equitable mortgages (mtg disguised as deed): mtg statutes not apply to actions to foreclose equitable mtg 

e. Necessary/proper parties: must join in foreclosure suit anyone w/ interest in the legal title, ownership of property (incl. original debtor, any transferee of debtor)

i. Do title search to find out who needs to be joined in suit 

ii. Most states say 1st mortgagee is not proper party: if junior forecloses, cannot force 1st to join unless there is dispute over amount owing on 1st or dispute over priority 

f. Notice to junior lienholders: HUD v. Union Mtg
i. 1st mortgagee forgets to join junior Union; public sale, 1st buys property then sells to HUD, HUD wants strict foreclosure against Union 

1. TC: Union’s interest adequately protected by allowing it to redeem property by payment of 1st’s purchase price 

ii. Union’s rights are exactly same as before foreclosure sale b/c did not have notice, not made party to the action

1. Rights before foreclosure if had properly served Union? Redeem, foreclose, bid at foreclosure sale

2. RULE: anyone w/ interest in the property that will be cut off by foreclosure suit has a right to protect interest by redeeming: if Union redeems, he is subrogated to rights of 1st, becomes owner of 1st mtg 

3. owner could stop foreclosure by exercising right to redeem by paying back payments

iii. If property worth 80, A gives B 50 mtg, gives C 10 mtg, C excluded from foreclosure, X buys for 65: B repaid his 50, A gets left over equity of 15; C forecloses, sells interest that was given to him as security for the debt (property already subject to mtg of 50), sells to Y for 57; X is subrogated to B’s mtg thus gets 50, C gets left over 7: 

1. what can X do to protect himself? Pay C off by redemption or foreclose 1st mtg (that he assumed) and this time properly join junior mtg, bid 50 at foreclose sale, C wiped out

2. Many states say X not have to have sale, can ask court to strictly foreclose C; tell C to redeem or get out (majority view) 

a. minority view requires second sale, not allow strict foreclosure by court 

iv. takeaway for X: buying at foreclosure tricky: easy to lose $ buying b/c not know what other interest out there could pop up

g. Foreclosure by judicial sale:

i. File w/ court, sell property, mortgagee gets paid back debt, mortgagor gets equity if any

ii. Back to court for confirmation hearing (rubberstamped unless irregularity in sale process or price so low it shocks the conscience, then could order another sale) 

iii. Debtors right to possession continues through confirmation: once confirmed, buyer gets title 

1.  fundamental problem of judicial foreclosure: process can take up to 2 yrs, debtor may not take care of house in that time (no incentive), may strip house of valuable fixtures

iv. statutory right of redemption: right of debtor/other lienholder to pay sale price, get property: when is this cut off? Can redeem even after new buyer gets title?  

v. Creditor may get deficiency judgment for diff between amount of debt and sale price if any

vi. Res judicata effect: if all parties properly joined and judicial foreclosure goes through, no one can come back to complain 

h. Foreclosure by power of sale: Available in ½ states by K or deed of trust 

i. Simpler, quicker, cheaper

ii. Judicial skepticism: concern speed obtained at cost of debtor’s rights, titles that come out of power of sale foreclosures not as strong as judicial sales (res judicata not apply) 

1. Courts willing to attack foreclosure sales: will order sale redone if there are defects

2. Defects ripe of overturning:

a. Inadequacy of price: usually not enough alone, but enough if coupled w/ any other kind of defect

b. Time of sale: notice must say when/where sale is to take place, if sale not take place at stated time/date in notice, will be set aside (strict compliance required)

c. Substantial discrepancy 

d. Notice set at strange time (i.e. midnight)

e. Place of sale: in county where land located and EXACTLY where notice specific (if says steps of courthouse, can be set aside if conducted on porch of courthouse)

f. Irregular conduct by bidders (trustee, mortgagee suppressing bidding, collusion) 

g. intentional misrep on state of title or condition of premises

h. unintentional but erroneous statements

iii. Notice obligations (Rosenberg v. Smidt) 

1. historically, only notice required was publication; debtor could lose house w/o realizing what’s happening, courts more willing to intervene after the fact
2. here, notices sent but Smidt’s nto receive: trustee could have discovered new address but didn’t investigate, Smidts sue to set aside subsequent sale, claim right of redemption not effectively terminated b/c didn’t have notice 

3. what is trustee’s obligation as to notice? 

a. DP cases not apply b/c no state action (DP: best notice practical under circums) 

b. Majority: Last known address mail notice required (some states not even require mailing): no obligation of due diligence 

c. Minority: due diligence, trustee must take steps to find actual address of debtor 

4. Are Rosenburg’s protected BPFs under recording statute? 

a. Statute on trustee foreclosures requires trustee to give new buyers a recital of the facts concerning default, the notice given, the conduct of sale: mere conclusions stated by trustee insufficient (cannot say: “notice given”): 

b. While recital would be positive = empty reliance, its still what statute requires: Rs would have been on inquiry notice that S’s hadn’t received proper notice 

5. Dissent: loss should fall on debtor, not purchaser, b/c debtor is at fault for loss/could have prevented it by providing address

a. Tension between protecting owner and having certainty for new purchaser: most case law agrees w/ dissent: debtor should take loss 

6. Turner v. Blackburn (NC): fed DP requirements apply to power of sale foreclosure, overturn sale for lack of adequate notice, BUT was b/c statute involved court clerk in private sale = state action (leg quickly amended statute to make it totally private) 

i. mortgagee purchase general rule: if conducting private sale, may not bid, either directly or by 3rd party 
i. trustee also cannot bid if conducting sale; but if trustee doing sale, creditor can bid (nominally independent 3rd party) 

ii. sole bidder is usually creditor who bids amount of debt

iii. mortgagee can bid if state allows sheriff to conduct sale, but can have DP issues (state action) 

j. Deed in lieu of foreclosure: creditor can purchaser the equity of redemption

i. Way to terminate mtg relationship is for creditor to accept deed from borrower 

ii. If lender forecloses, lender ultimately gets property (after bidding at foreclosure sale) , probably nothing more (except if can get deficiency judgment but debtors usually insolvent) 

1. Saves lender $, quick access to property

iii. Consideration is release of the debt 

iv. Advantages to borrower: 

1. if has very little equity and no anticipation of increase in value, borrower escapes attys fees and costs and interest on debt in foreclosure suit w/o being out anything 

2. may be able to get $ from lender for making process easy on it

v. constraints: potential income tax consequences, forgiveness of indebtedness is income, treated same as sale 

1. commercial property: basis lowered by depreciation deductions taken over years, will pay capital gains tax on diff between depreciated value of property and sale price 

vi. risks for lenders: 

1. some delinquent borrowers can entice lenders into protected deed in lieu of foreclosure negotiations with no intent to follow through; lender not want to file foreclosure suit while trying to solve amicably 

2. borrowers may try to set deed aside, come back to court claiming equitable mtg (refinancing not deed): lender needs to build paper record clearly showing is actual deed

3. in commercial context, lender needs to be careful not accepting deed to property that has hazardous wastes, zoning or building code violations, violations of ADA, money losing franchise not readily terminable… do extensive due diligence would do for any regular purchase of new property 

4. in time of recession, too many people may want to deed back to lender, declining home values tempts people to walk away from property 

5. problem of junior lienholders: interests would be wiped out if foreclose, but if take deed creditor would take subject to other liens, 1st creditor sinks in priority 

a. need to get junior lenders to waive their security: if there is no equity, then junior has no interest worth anything, may be willing to write it off (junior keeps personal liability but security interest is worthless) 

6. short sale: getting lender to accept a sale for less than the mtg debt w/ release of debtor as to the excess (lender cuts his loses) 

a. what happens to juniors in short sale? They need to agree as well; juniors will want pro rata share of sale price; proposed short sales often fall apart b/c senior not want to share

7. junior creditors may be able to invalidate a deed transfer as a transfer in fraud of creditor (if you transfer property while insolvent, can be fraud against your creditors)  

8. bankruptcy trustee can set aside transfers within 1 year of bankruptcy as preferential transfers: can force transferee to pay difference in value to bankruptcy estate 

a. lender can release debtor from personal liability (note unenforceable) to prevent this issue (constitutes consideration); want to avoid releasing the mtg lien b/c would cause junior liens to raise in priority in case court finds equitable mtg 

k. equitable right of redemption: right to perform the obligation secured by the mtg even though it is late 

i. is absolute right of every mortgagor: creditors try to get around it, but courts won’t allow: any agreement contemporaneous w/ loan that attempts to interfere w/ exercising equitable right to redeem will be stricken

1. not apply to transactions subsequent to original mtg transaction (deed in lieu)

ii. who can redeem? Anyone w/ interest in the land which would be injured by foreclosure can protect that interest by redeeming 

1. borrower, successor, interest in land after mtg executed, incl easements, privity of title 

2. Junior lienholder can exercise as well to get bigger lien, title stays w/ mortgagor

3. not eligible if interest pre-dates mtg b/c won’t be affected by foreclosure 

iii. when redeem, WHO have right to have mtg cancelled, property restored free and clear of mtg lien: if pay whole amount: if only pay back payments gets right to continue paying mtg?

iv. Process:

1. file bill in equity asking that you be allowed to redeem mtg; plead and prove existence of mtg, tender performance (RWA to pay), ask you be allowed to pay mtg and ask lender be required to release mtg lien (satisfaction filed in county records)

2. court traditionally will set a time by which you must redeem 

3. what if owner fails to make payment w/i proscribed time: strict foreclosure: 

a. bill to redeem and bill to foreclose are 2 sides of same lawsuit: some originally brought as foreclosure can turn into a redemption

l. statutory right of redemption: only arises after equitable right to redeem has been foreclosed

i. period varies by state: 6 months to 2 years; most common is 1 year (Ore. 6 months)

ii. time period typically extended in bad economic times 

iii. about ½ states have it

iv. redemption by mortgagor is final: effect of foreclosure terminates, mortgagor restored to prior estate; mtg foreclosed is gone but junior liens cut off by foreclosure are revived 

1. some states revive deficiency in foreclosed liens 

v. what have to pay to redeem? using property to pay off debtors debts to the extent possible

1. Redeeming from sale not mtg = must pay the sale price 

2. if someone else already redeemed? Pay sale price plus amount of their lien 

vi. who can redeem when? some states give mortgagor and successors in interest priority over juniors to redeem; some have concurrent schedules

vii. Matcha v. Wachs: AZ has discrete time periods: mortgagor has 6 months; if fails to redeem, 1st in priority junior lienholder has right to redeem for 5 days; if does redeem, next has 5 days…

1. Here, 2nd mtg way bigger than 1st: mortgagor not redeem, Wachs (2nd) exercises right to redeem but doesn’t strictly comply w/ statute requirements; Matcha (4th) tries to redeem for sale price, not including Wachs’ lien

2. substantial compliance analysis: b/c no one prejudiced by W’s incomplete compliance, treat redemption as effective 

3. If Wachs didn’t even try to redeem? Anyone who followed could redeem, get windfall

viii. OR: after sale, anyone can redeem w/i 60 days; if a junior redeems in that time, new 60 day period starts, anyone can redeem…

1. Order of priority problems arise (everyone tries to grab property on 59th day)

2. If 1st mtg very small, juniors can redeem and get valuable property for minimal price

ix. Overlooked junior lienholder? Can redeem (same rights as before foreclosure), but is equitable right of redemption b/c wasn’t joined: gets bigger lien but cannot get title (only get title if equitable rights cut off by foreclosure and state has stat right to redeem)

x. If Junior lienholder redeems after sale, majority view is redemption extinguishes debt to extent value of land exceeds redemption payment: can only proceed against borrower personally if property worth less than lien (residual is still a debt against borrower personally)

xi. When cannot redeem:

1. Usually no statutory right of redemption after trustee foreclosure or power of sale mtg foreclosure: only applies to judicial foreclosure 

2. when fed gvt forecloses under certain statutes, it preempts any state stat preemption period, but if fed becomes a foreclosed junior lienholder it reserves a 1 yr redemption period regardless of state law (even if state not have stat period)

3. Tax liens in junior position: feds reserve 180 days or state stat period to redeem 


m. Anti deficiency statutes:
i. Ore: no deficiency judgment allowed on foreclosure of residential mtg less than 50K (average price of home at time was approx 60K): statute never amended to take account for inflation 

ii. Some states apply to seller financing (no independent appraisal of property, no way to objectively know value of property so foreclosure sale is deemed market value) 

iii. Purchase money mtgs

iv. Cornelison v. Kornbluth: Cal has extensive anti-D statutes (nearly impossible to get D judgment) 

1. Attempt to avoid anti-D legislation by suing non-assuming grantee for CL waste

2. CL waste: person in possession of mortgaged property cannot cause value of property to decline to less than amount of mtg: cannot impair mortgagee’s security

3. Court allows suit for CL waste to anyone in possession, despite grantee not assuming mtg, but, anti-D leg is broad enough to cover suit for waste

a. EXCEPTIONS: can sue for BF waste (intentional, reckless) 

b. Here, even if could prove waste was intentional, couldn’t win b/c lender bid amount of debt at foreclosure sale, which is asserting that the property is worth at least mtg amount, thus no impairment of security 

i. should have bid low at foreclosure then sued for waste

4. non-payment of taxes under this scheme? Deliberately failing to pay taxes (BF) constitutes waste and BF waste may justify punitive damages 

a. not paying taxes creates 1st lien against property, reduces value of 1st mtg’s security 

v. generally mortgagor cannot waive protections of anti-D: cannot be bargained away by contemporaneous agreement 

n. Right to prepay mtg? 

i. usually not (loan is investment; right to payment as scheduled) 

ii. Many modern mtgs allow prepayment, but impose penalty (6-12 months interest)
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