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· I. Possessing and Owning Assets

· A. Rights and Duties of Possessors

· Ownership- right to exclusive control, to deny others access

· Possession- physical control + intent

· First-ness comes into play a lot with competing claims

· First possessor has a good title against all the world except the true possessor

· Legal rights are given to possessors to prevent violence and allow a peaceful way for possessors to reclaim property

· Property right to wild animals can only be obtained by possession- rule of capture

· Also applied to “fugitive resources” like oil, natural gas, things that don’t stay put

· If pool of oil sits under multiple properties, it is owned by whomever extracts it, but if it were iron ore, which isn’t a fugitive resource, it is owned by whomever owns the property above it

· Can’t have a possessory right to ideas

· Three-part test to determine whether something is a fixture:

· 1. Is it attached (annexed)?

· 2. Does it fit in the real estate, suitable?

· 3. What was the intent of the parties?

· Four categories of found property:

· 1. Abandoned property

· Deliberately given up; finder owns the property

· 2. Lost property

· Owner involuntarily parts with property; finder gets possession, but not ownership 

· Finder has a property interest against all the world except the true owner OR a prior possessor

· 3. Mislaid property

· Owner intentionally placed the property somewhere and then forgot about it

· Owner of the property where it is found gets possession because it is most likely the owner will return to that place to reclaim it

· Court will never assume that anything of value has been abandoned

· If something is found on public property, the court will probably characterize it as lost property

· 4. Treasure trove

· Gold, silver, or cash that is found in the earth or another private place, but not lying on the ground

· Finder becomes the de facto owner because the true owner is probably dead

· Primary policy with lost property is to protect the rights of the true owner

· Finder of lost property is a baillee- person who has a rightful possession of property belonging to someone else

· Bailments

· If someone is a baillee, they owe a duty of care

· Gratuitous bailment- finder of lost property (implied bailment)

· Slight duty of care

· Bailment for mutual benefit

· Reasonable duty of care

· Bailment for hire

· High duty of care

· Wrongful delivery of bailed property to the wrong person results in liability (strict liability)

· Usually, third party purchasers are liable to the true owners because a thief or finder does not have good title to pass to the third party

· First possessor rule applies to real property the same way as it applies to personal property

· B. Adverse Possession

· Three concepts underlying law of adverse possession

· 1. Possession must be continuous and uninterrupted

· Doesn’t mean they can’t leave land, just have to use it as an owner would (summer home)

· 2. Possessor must have acted as if he were the true owner, not merely one acting with the permission of the owner (adverse, hostile)

· Some factors on whether they are acting as a true owner: maintenance, making improvements, repelling trespassers, etc.

· Only have to exclude true owner, it’s ok to rent it out to tenants or have a roommate 

· Hostile doesn’t mean ill will, just adverse and without owner’s permission

· If owner gives permission, it’s no longer adverse, but only if possessor asks for permission because he is recognizing owner’s rights as the owner

· If owner finds out, they have to assert their rights by filing suit for ejectment; “affirmatively act to interrupt the adverse possessor’s use of the property”

· Asserting rights only ends adverse possession if adverse possessor recognizes your rights

· 3. Possession must have been reasonable visible to the true owner (notorious)

· This gives the true owner constructive notice and reflects purpose of doctrine of penalizing people who sleep on their property rights

· Basis of adverse possession doctrine is statute of limitations

· Cause of action by true owner would be ejectment- like replevin but with real property instead of personal property, sue to get property back

· Length of time to establish adverse possession is the same as the statute of limitations for ejectment; once it runs, true owner loses ownership rights because they lose the right to eject

· Quiet title action- asks the court to determine who true owner is

· If adverse possessor knows he meets all of the requirements for adverse possession, he can’t force true owner to file a lawsuit, so he can file a quiet title action to get court to give him official ownership

· Adverse possessor can only get title to property they actually possess- if they use 10 acre parcel of 200 acre lot, they don’t get the whole lot

· Exception is “color of title” doctrine- possessor has some document that indicates they are the true owner, but it is invalid because some mistake happened

· Color of title gives “constructive possession”- everything that is described in deed, not just property they are actually possessing

· Tacking (different possessors adding time together to fulfill statute of limitations) if there is privity between the two possessors

· Privity- some reasonable relationship between the parties (inheritance, sale of deed, etc.)

· State of mind of the adverse possessor is not important

· Adverse possession can still be claimed if you initially entered the property with permission (i.e. as a tenant), but there needs to be an ouster, in which possessor gives unequivocal notice to other party that your possession is moving from rightful to wrongful

· With tenants, need to stop paying rent, but also behave so that you claim property as your own and deny the owner of his rights

· Clock for adverse possession starts running when adverse possessor meets all of the requirements for adverse possession

· With personal property, starts as soon as true owners know the identity of the thief

· Someone using property in a way that falls short of possession, but satisfies statute of limitations for trespass can get a prescriptive easement

· Owner would have to assert property rights and sue for trespass to prevent this

· C. Alternative Theories

· 1. Good Faith Improvers

· If person invests money in and improves land that they mistakenly thought was theirs, true owner could be compelled to convey the property to the good faith improver if the value of the improvements far outweighs the value of the unimproved property (minority view)

· Some states give true owner a choice of selling the land to good faith improver or reimbursing them for the improvements

· Some courts say the good faith improver is entitled to the greater of the two (value of land or value of improvements), some say the lesser of the two

· 2. Agreed Boundaries

· By far, most adverse possession cases are about property lines, not whole lots of property

· Three other doctrines under which unsuccessful adverse possessors may find relief:

· 1. Agreed boundaries

· Neighbors agree on property line, dispute arises when one of them sells property and buyer finds out about it

· Requirements:

· Uncertainty as to where property line actually is

· An agreement between the coterminus owners fixing the line

· Acceptance and acquiescence in the line for a period equal to statute of limitations or under such circumstances that substantial loss would be caused by a change of its position

· If requirements are met, it is binding on all future owners

· 2. Acquiescence

· Some states say mere acquiescence for a certain amount of time is enough, don’t have to meet other requirements of agreed boundaries doctrine

· 3. Estoppel

· If neighbor misleads and I rely on it and detrimentally change my position, neighbor can’t take it back

· Neighbors can agree to move boundary, but it must be in writing (statute of frauds)

· II. Common Law Estates

· A. Basic Rules

· 1. What kind of interest was created?

· Life Estate- “To B”

· Lasts an indeterminate amount of time, until grantee dies

· Fee Simple- “To B and his heirs”

· Indefinite succession, lasts potentially forever, biggest estate there is

· “To B”- words of purchase; “and his heirs”- words of limitation

· Doesn’t end if holder of fee simple dies without any heirs, probably goes to state

· Now, don’t need to say “and his heirs”; every grant is presumed to be a fee simple unless there are express words of limitation

· Freehold estate- don’t know how long estate will last, as opposed to tenancies and non-freehold estates, which express a limited time period

· Fee Tail- “To B and his bodily heirs”

· Only inheritable by blood descendants, only lineal descendants (your children, children’s children, etc.) until someone dies child-less

· Each individual lineal descendant has a life estate that is then passed on to their kids (infinite series of life estates)

· If somebody tries to convey property, can only convey if for the length of their lifetime

· Mostly abolished now

· Fee tail male- “To B and his male bodily heirs”

· Fee tail special- “To B and his bodily heirs by his wife Ann”

· Future Interests- “To B for life, then to C”
· C has a future interest, but it will only last until C dies

· “To A and his bodily heirs, but if he dies without issue, to B and his heirs”

· In most states, if A dies with a child, child then has a fee simple, but if he dies without a child, B has a fee simple

· Reversion
· Anytime an owner conveys less than they own, they retain a reversion

· If A grants a life estate to B, after B dies, it reverts to A

· Defeasible Estates
· Grants can either be absolute (set end time) or defeasible (can be terminated early)

· No magic words, just have to express the intent that (1) fee terminates on the occurrence of some condition; or (2) A has the option of teminating the fee on the occurrence of a condition

· Fee Simple Determinable
· “To A and his heirs so long as booze is never sold on the premises”

· Fee simple that might terminate early on the occurrence of some event

· Determinable fee- ends automatically when the event happens

· Exception to reversion rule- when grantor creates a determinable fee, he retains a possibility of reverter

· Fee Simple Subject to Conditions Subsequent
· “To A and his heirs, but if booze is ever sold, O has the right to re-enter”

· Future interest retained by grantor is known as “power of termination” and “right of entry”

· If event happens, owner has a cause of action and clock stops running on statute of limitations

· Can also grant a determinable life estate (“To A for life so long as booze is never sold”)- grantor has two reversion interests

· Requires original owner to take affirmative action to reclaim property, as opposed to fee simple determinable, where it terminates automatically

· Many states will interpret a fee simple determinable to be this so as to avoid automatic forfeiture

· Present Interests vs. Future Interests
· “To A for life, then to B”- A has present interest, B has future interest

· B has present ownership interest, future interest in possession

· Present ownership interest allows them to sell or convey the property

· Different types of future interests

· Reversion- future interest granted to the grantor

· Remainder- future interest granted in the transferee which may (is capable of) become possessory on the natural termination of the prior interest
· Vested Remainder
· 1. Created in an ascertained person (someone born and identified)

· 2. No condition precedent attached

· Three types of vested remainders:

· 1. Indefeasibly- “To A for life and then to his son, John”- John’s interest cannot be taken away

· 2. Vested subject to partial divestment (subject to “open”)- “To A for life, then to A’s children”- his son has a remainder in the whole estate until a brother or sister is born

· 3. Vested subject to total divestment- “To A for life then to John, but if he ever gets arrested, to Mary”

· Vested remainder with a condition subsequent tacked on

· John’s entire interest could be taken away

· Contingent remainder- a remainder that isn’t vested

· 1. Created in an unascertained person (either unidentified or not born yet); or

· 2. Has conditions precedent- “To A for life, then to his son, John, if he graduates from law school”

· Ascertained person, but has conditions precedent

· If condition is satisfied (john graduates) contingent remainder turns into a vested remainder

· Interest can’t become possessory until condition is met

· Executory Interest- future interest created in a transferee which doesn’t fit the definition of a remainder (always contingent, never vested)

· “To A for life, but if A smokes, to B”- B has a future interest, but it’s not a remainder because B’s interest would only take effect when A’s interest is artificially cut short (not natural termination)

· A future interest in a transferee which takes effect by cutting short a prior vested interest

· Present interests are always vested

· “To A for life, then to B and his heirs, but if B smokes, to C and his heirs”

· Interests created:

· A- present life estate

· B- vested remainder in fee simple subject to total divestment

· C- executory interest

· 2. Contingent remainders

· “To A for life, then to B if he reaches 30 without being arrested”

· A- present life estate and reversion interest

· B- contingent remainder

· Any time a contingent remainder is created, a reversion is also created

· “To A for life, then to B if he reaches 30 without being arrested, but if B is arrested, to C and his heirs”

· C has a contingent remainder because it could take effect on natural termination of B’s interest (if he is arrested)

· Alternative contingent remainder- two contingent remainders contingent on the occurrence or non-occurrence of the same event

· One of these two interests must vest, depending on whether or not condition occurs

· No reversion- always reversion with one contingent remainder, never reversion with aternative contingent remainder

· 3. Perpetuities

· Rule against perpetuities- you can’t create a future interest that remains contingent too long

· Applies to all future interests, not just remainders

· Contingent remainders are fine, but they have to vest within a certain amount of time

· Maximum amount of time is 21 years after living parties are dead

· Person can only control property for as long as people alive now are alive and then 21 more years after they all die

· After that, it is vested and then it can be sold

· Interest has to vest or fail (contingency isn’t met) within that time limit

· If it is in any way possible that it won’t, it is not valid

· The moment interest is created, it is either wholly valid or wholly void

· “To A for life, then to A’s widow for life, then to A’s then-living descendents”

· A’s widow has a contingent remainder because we don’t know who she is yet

· Descendents also have a contingent remainder because we don’t know who they are yet and there is a condition precedent (have to be living)

· Widow’s interest is valid because it will either vest or fail as soon as A dies

· Descendents interest is void because widow might not be born yet and a descendent might not be born yet so it could be 21 years after everyone else dies before it is vested

· Court will only look at facts as they existed when interest was created, doesn’t matter if it has already vested before case made it to court

· Not fully adopted in U.S., some states have abolished it entirely, some take a wait and see approach to see if it vests within 21 years

· With transactions between corporations, perpetuities period is just 21 years

· Rule against restraints on alienation has the same goal as rule against perpetuities in preventing people from tying up land so that it is unmarketable

· Restraints on alienation in a fee interest are void, can’t say “To A and his heirs, but A may never sell it”

· Usually comes up with limitations on use which could have the same effect as a restraint on alienation

· If a use restriction is so severe that it becomes a restraint on alienation, the court will invalidate it

· B. Waste

· Life tenants have obligations to owners of future interests

· Future owners are entitled to the same thing that the owner of the life estate received, within reason

· Remainderman has a cause of action against life tenant if they do anything to hurt the value of the property

· Different types of waste:

· Affirmative waste- tearing down building, etc.

· Permissive waste- standing by and doing nothing while property deteriorates; tenants have an affirmative duty to maintain property and prevent damage

· Possible remedies: tenant can be evicted, have to give property to remainderman and pay treble damages

· Remainderman can sue for damages or an injunction if they know about it ahead of time

· A lot of states allow “meliorating waste”- technically waste because it changes the property, but it is ok because it increases its value, rather than lessening it

· Meliorating waste won’t be allowed, though, if there is something in grant showing grantor’s intention to keep the property as it is

· C. Partition

· If you are stuck with property you can’t afford to pay taxes on, can sue for partition

· Applies when you have co-ownership with someone, either with someone at present or between present and future interests

· If you can’t divide it physically, can sell it and divvy up the proceeds

· The value of a life estate is based on their life expectancy

· Someone with a contingent remainder can’t sue for partition because it is unsure whether or not it will become possessory

· III. Co-Ownership

· Simultaneous possessory interest in the same property

· A. Types of Arrangements

· Three options for co-ownership:

· 1. Tenants in common
· Each tenant owns a fraction of property and, upon death, their interest is transferred to their heirs

· Each tenant has a proportional interest in property; if there are 4 tenants in common, each owns 25% (as opposed to joint tenancy, where each of the 4 own the entire property)

· If two tenants in common, each owns 50%; if one dies and it is conveyed to 5 kids, surviving original tenant still owns 50%, each of the kids owns 10%

· 2. Joint Tenancy
· All parties have joint title and a right of survivorship- if one party dies, his interest is conveyed equally to other joint tenants

· If there are 8 joint tenants, eventually one party (last surviving) will have sole ownership

· Tenants in common is preferred and desire for joint tenancy must be explicitly stated or it will be interpreted as a tenancy in common

· Sometimes, not even enough to say “To A and B as joint tenants,” have to say “To A and B as joint tenants, not tenants in common”

· Also, might have to say there is a right to survivorship, which is the distinguishing feature of a joint tenanct

· Some states have abolished joint tenancies, but can get around it by creating a life estate with an alternative contingent remainder

· Must have four unities for a joint tenancy: unity of time, title, interest, and possession (all must be identical)

· If there are any problems, it’s a tenancy in common

· If someone wants to add a joint tenant, they would have to convey it to strawman, who then conveys it back as joint tenancy to overcome problem of unity of time

· A lot of states have gotten rid of 4 unities requirement and allow direct conveyence

· Tenants by the entireties
· Can only be used by married couples, not available in all states

· Essentially a joint tenancy between married couple; same four unities plus marriage (unity of person)

· A divorce terminates a tenancy by the entireties and creates a tenancy in common

· As opposed to joint tenancy, cannot be unilaterally severed, must have consent of the other party

· Different states have different forms of marital property interests and the state decides which forms are available

· Common law property states allow tenancy by the entireties, community property states don’t

· Community property states mandate that married couples own property as community property (any property acquired during the marriage is owned by the couple)

· In a common law state, if wife stays home as homemaker and husband works, his paycheck belongs to him and everything he buys with it belongs to him unless he takes affirmative steps to transfer to his wife

· In community property states, as soon as he receives paycheck, it equally owned by the couple 50-50

· A community property state has 2 types of property: community property and separate property (acquired before marriage and owned by the individual)

· Married couples can keep property separate by written agreement

· With community property, a person can dispense with their half of the property however they want at death, don’t have to give it to spouse

· In non-community property states, whoever has their name on the deed can dispense it however they wish, but most states won’t allow them to disinherit their spouse

· “Tracing”- trying to determine whether property is separate or community

· Property acquired during marriage can still be separate if it was acquired using funds one of the spouses had before marriage (or if it was a gift, bequest, etc.)

· If it becomes so co-mingled with community property, it becomes community property

· After divorce, parties keep separate property and community property is divided in half

· In non-community property states, court still tries to divide property equitably, only difference is who actually owns property during marriage

· Severance

· A joint tenancy can be severed by a joint tenant conveying their property to a third party; it is then turned to a tenancy in common

· There cannot be any unintentional severance of joint tenancies, must explicitly intend to sever it

· You can sever a joint tenancy without telling the other tenant

· B. Economic Consequences

· A judgment against someone automatically becomes a lien on their property, is someone liable for a judgment against their co-tenant?

· In a community property state, debt from one party is shared by the community, so one party’s debt does affect spouse

· In common law/separate property state, separate property of a spouse is not liable for the debt’s of the other

· If title is taken as tenants in common, creditor can only get after debtor’s interest

· If joint tenancy, judgment lien won’t sever joint tenancy because it is not voluntary, but transfer by creditor will

· This would turn joint tenancy to a tenancy in common, so it does affect co-tenant in that they lose their right to survivorship

· If debtor dies before creditor can sell it, they lose any interest in the land because surviving co-tenant takes over entire property

· Fundamental rule of debtor-creditor- any transferable interest a debtor can own, a creditor can reach

· With tenancy by the entireties, it differs by state, either some protection, a lot of protection, or absolute protection

· If someone attempts to transfer property to defraud creditors, that transfer will be set aside

· Is a co-tenant liable for injuries caused on their property by the other co-tenant?

· In common law, there is joint and several liability for co-owners, so yes, both are liable

· Excess contributions

· In a joint tenancy, joint tenants must have an equal interest so any extra money one party puts up does not give them any greater interest than the other co-owners

· With tenancy in common, interest is presumed to be relative to the contribution towards the purchase price

· If co-owners have a falling out, can one kick the other out?

· Would need to do an ouster- denial of someone’s right to possession, refusal to admit rights of co-tenant

· If person ousts their co-tenant and co-tenant doesn’t sue them, statute of limitations starts running for adverse possession

· If there is no ouster and co-tenant just leaves, they are still liable for mortgage payments; it’s not a question of whether or not they are in possession

· IV. Landlord and Tenant

· A. Types of Tenancies

· Split into two categories: commercial and residential

· Commercial tenancies tend to follow common law, while residential tenancies are mostly governed by statutes

· Tenancies have a dual nature: conveyance and contract

· Commercial tenancies are pretty much treated as conveyances, residential tenancies are pretty much treated as contracts

· License- gives someone permission to use a part of your land for a specific purpose, but it is still your property; terminable at will by landowner; a revocable permissive use

· Lease- right to possession for a fixed period of time

· Characteristics of a lease, as opposed to a license:

· Right to exclusive possession of a particular area

· Transfer of all the rights of an owner for a particular period of time (especially right to exclude)

· Contract should describe a specific state

· License can have rent, but a lease must have rent

· Lease has a right to sublet, license is non-assignable

· Lease should have a guaranteed time period

· A lease is not terminable at will by only one party

· When does a tenancy end, if it is a lease?

· Usually, at the end of the term specified

· Vacating property doesn’t terminate lease; lease gives you right to possession, but no obligation to use it

· Lease doesn’t terminate when you die, is inherited by heirs; it’s an interest in land so it can be transferred

· If a building is taken under eminent domain, the owner and all of the leaseholders must be compensated for their interest

· Specific provisions of contract can terminate lease for other reasons

· In a periodic tenancy, a lease is read as year-to-year, month-to-month, or however rent is stated in contract; automatically renews itself every term until one party gives notice

· If no other arrangement is made, notice must be given 6 months before expiration of period

· Under a rent control ordinance, a tenancy never really terminates, will last until there is no surviving family member living there

· Landlord can’t terminate the tenancy unless for specified reasons (i.e. non-payment of rent, illegal activity, etc.)

· Uniform Residential Landlord and Tenant Code- adopted by most states, very pro-tenant

· When can a tenant sever a lease?

· If a landlord doesn’t fulfill a promise to re-decorate or something

· If lease is seen as a contract, landlord breached and tenant doesn’t have to follow contract

· If lease is seen as a conveyance of property, tenant can maybe sue for damages, but can’t terminate lease because conveyances are mutually independent promises

· Tenant’s right would depend on how states treat leases (contract or conveyance)

· Covenant of quiet enjoyment- when the landlord grants the tenant an estate, along with the grant of exclusive possession, landlord implicitly promises that they will stay off the land and not interrupt tenant’s exclusive possession of property

· If the landlord interferes, tenant is able to terminate the lease

· Exception: covenant of quiet enjoyment and duty to pay rent are interdependent (a breach of one allows the breach of the other)

· B. Tenants Who Abandon

· Landlord has three remedies if tenant leaves property:

· 1. Do nothing and then sue for rent

· Problems- property is vacant and landlord doesn’t have any cash flow

· 2. Accept tenant’s surrender, re-let for themselves

· Landlord would do this if rent prices had gone up

· If they don’t accept surrender, property still belongs to old tenant and any rent they collect would have to go to old tenant

· Abandonment is an implicit offer of surrender that can be accepted by landlord; essentially, a re-conveyance that can avoid the statute of frauds

· 3. Re-let for the tenant’s account, treat new tenant as tough they are an agent for the old tenant

· Would do this if rents are lower and then could sue old tenant for difference

· In some states, anticipatory breach is available and landlord can accelerate the payments and collect all the money that will be due for entire lease

· Reduced by interest rate and any money they make through re-letting the property to another tenant

· In some states, the landlord has a duty to mitigate damages, make reasonable effort to find a new tenant

· C. Transfers of Interests in Leases (and Selection of Tenants)

· Don’t have to negotiate a right of tenant to transfer, it is inherent in lease; this can be limited by a provision in the contract, though, as long as it is not an unreasonable restraint on alienation

· Some restraint on alienation is ok because freedom of contract is more important and landlord still has an interest in who is living there

· Three types of restraints on alienation:

· 1. Disabling restraints- makes any attempted alienation void

· 2. Promissory restraints- makes tenant who violates it liable for damages

· 3. Forfeiture restraints- tenants who violate it forfeit their right to lease

· Usually, a restraint on alienation allows landlord to have to consent to any sublet

· Modern view is that any withholding of consent has to be commercially reasonable

· If a tenant goes bankrupt, a bankruptcy court can override limits on transferability

· Rent control

· If apartment becomes vacant, it is no longer subject to rent control and landlord can raise rent to market value

· A landlord can’t discriminate in choosing a tenant, but they can if they are renting out a space in their own home

· Can also discriminate in the interests of keeping property in good shape (not renting one-bedroom place to huge family)

· Assignment vs. sub-lease

· Assignment- no reversionary interest in original tenant- assignment lasts as long as his lease did, transfers all of the original tenant’s interest

· Sublease- tenant retains a reversionary interest, carves out a piece of his own lease and transfers it (can be part of duration or part of physical property)

· Very mechanical rule: only things that counts is duration of transfer and duration of original lease

· If a lease says no assignments, it doesn’t restrain sub-leases and vice versa

· Whether it is an assignment or a sublease changes relationship between landlord and transferee

· Landlord can only sue transferee if it is an assignment because that creates privity between landlord and transferee

· Privity of contract- whether or not there is a contractual relationship between the two parties

· However, an assignment only creates privity of contract between landlord and transferee if transferee agrees to terms of original lease

· Privity of estate- when B’s estate depends for its existence on A’s estate (created between landlord and tenant)

· Some promises run with the land and are binding on anyone in possession of the land, even if they don’t have privity with landlord (i.e. rent)

· In a sublease, landlord has no relationship with a sub-tenant

· Assignment only creates privity of estate, not privity of contract, but that is enough to allow landlord to bring a lawsuit

· With an assignment, landlord can sue the tenant (privity of contract) or the assignee (privity of estate)

· Landlord can insist that sub-tenant contractually agrees with landlord to all terms of the original lease, creating privity of estate between landlord and sub-tenant

· If a landlord sells his interest, he only sells his reversion and it has no effect on tenant’s interest

· Someone buying a landlord’s estate will want an estoppel certificate, which details outstanding leases

· What if landlord’s transfer was involuntary (foreclosure)?

· If lease was created before mortgage, mortgagee only gets interest in reversion and it doesn’t affect lease

· If lease was created after mortgage, the lease gets cut off because the mortgagee has a right to the interest he was given as security for the loan

· To solve this problem, SNDA clauses are put in leases created after mortgages

· Subordination clause- tenant agrees to subordinate its lease to the mortgage, which puts tenant in insecure position, but that’s solved by ND

· Nondisturbance clause- says that if the property is disclosed, the purchaser agrees not to disturb the tenant

· Attornment clause- tenant agrees to acknowledge the purchaser as his new landlord

· D. Tenants Who Refuse to Leave

· If lease is over and tenant refuses to leave, landlord can’t call the police because overstaying isn’t a crime

· Landlord generally can’t throw him out himself (self-help)

· Residential- if landlord illegally uses self-help, tenant can recover possession or end lease and recover three months rent for treble damages

· Commercial- if landlord illegally uses self-help, their recovery depends on whether they were in lawful possession (if they were, they can get lost profits; if not, only damages)

· Lease provisions can’t allow self-help in residential leases, but they can in commercial leases

· Constructive self-help (turning off water, heat, etc.) also isn’t allowed

· Because a landlord can’t use self-help, states offer expedited proceedings to take an action for eviction because it is not fair for a landlord to have to wait normal amount of time it takes for a civil case to be heard while a tenant doesn’t pay rent

· Basic elements of Forcible Entry and Detainer Statutes:

· Very speedy trial (within 6 days)

· Limited issues in case (only whether or not there is a right to possession, no affirmative defenses allowed)

· Limits right to appeal, which could be another delay tactic

· This applies to both holdover tenants and tenants that don’t pay rent

· Landlord must give proper notice, in proper time, to proper person in accordance with statute to make eviction notice valid

· Very hard to evict people with disabilities

· If a tenant goes bankrupt, he still has an equitable interest in property and can even renew his lease, even if it is in default

· If there is a deadbeat tenant, landlord can sue to get property back, back rent, and, in some jurisdictions, future rent

· Can a landlord make a holdover tenant stay?

· Landlord has three options:

· 1. Sue for breach of contract and damages

· 2. Landlord can choose to continue tenancy and sue for damages as they accrue

· If tenant holds over, there is an implied renewal for another term

· Can only be a maximum of one year, though (Statute of Frauds)

· If landlord gives notice that he is going to change the terms of the lease if the tenant holds over, if tenant goes ahead and holds over, it is an implied acceptance of the new terms

· Landlord can choose to treat the tenant as a holdover or a trespasser

· While the landlord decides, the tenant is a “tenant at sufferance” until the landlord makes up his mind

· Can only take a reasonable time to decide; once he accepts a rent check, he’s impliedly agreed to a renewal

· If tenant moves out while he’s deciding, then landlord says he wants to keep him, tenant is bound

· What if landlord finds a new tenant, but likes old tenant more and wants old tenant to stay?

· Landlord is only obliged to put tenant in legal possession, then tenant would have to bring an ejectment action against old tenant

· If landlord allows old tenant to stay, they have a right to possession so new tenant can’t kick them out, can only bring a breach of contract suit against landlord

· E. Defective Premises

· What if there is a problem with some part of the property?

· Commercial lease- usually it is up to the tenant to examine the property when they agree to lease and they are liable to fix any problems that arise

· Caveat emptor- buyer beware; before you buy an interest in property, find defects; seller doesn’t guarantee anything

· It is up to the tenant to repair things whether it was broken before or after lease was entered into

· Residential lease- a lot of states require landlord to repair everything related to habitability (tenant is responsible for everything else)

· If landlord doesn’t fix what he is supposed to, tenant can fix it, submit an itemized bill, and deduct either $100 or half a months rent

· Sometimes, landlord and tenant contractually agree to different obligations to repair, but it must be in separate writing and with separate consideration from the lease

· Can landlord ever force the tenant to fix something?

· Tenant only has an obligation not to commit waste, no duty to fix things that were broken when they moved in

· Tenant is obligated to repair damage (waste) they caused

· When the county or city orders something to be done for health or safety reasons, public policy requires that somebody be responsible for it; court balances various factors (length of tenancy, how expensive repairs would be, how useful the property would be to tenant while it is under repair) to determine whether it is the responsibility of the landlord or the tenant

· Can either party break the lease because of defective premises?

· The owner of the property bears the risk of loss to property; during lease, the tenant is the owner

· A lot of statutes say that if the problem is not caused by the tenant (i.e. fire destroys building), they have a right to terminate the lease

· If the default prevent the tenant from an essential use of the property (leaky roof at printing press), it can be seen as a constructive eviction

· To claim this, tenant would have to promptly move

· If the landlord lives next to you and makes noise all night, court might see that as constructive eviction; however, if it is another tenant making all the noise, if landlord has control over tenant and does nothing, it could still be constructive eviction

· Constructive eviction can be partial, not necessary to vacate premises, can claim that you were evicted from only a portion of the premises, but you can’t continue to occupy that portion of the premises

· If a landlord doesn’t perform within 2 weeks of being notified of problem, tenant can terminate the lease

· There is a growing view that there is an implied warranty of habitability in every residential lease

· Enforced by building and housing codes

· If premises aren’t up to code, a lot of jurisdictions allow a tenant to withhold rent to induce a landlord to make repairs

· Personal injury liability in a landlord-tenant context

· Landlord is only liable to guests in certain situations (all of which landlord is acting in some capacity other than just landlord); otherwise no duty

· Six exceptions to landlord non-liability:

· 1. Undisclosed dangerous conditions known to the lessor and unknown to lessee

· 2. Conditions dangerous to persons outside the premises

· 3. Premises leased for admission of the public

· Also, short term rentals of furnished premises (hotels, etc.)

· 4. Parts of land retained in lessor’s control which lessee is entitled to use (common areas)

· 5. Where lessor contracts to repair (covenant in lease, given notice, and failed to fix)

· 6. Negligence by lessor in making repairs

· V. Servitudes

· A. Creation

· 1. Easements

· Definition- right to use another’s land for a certain purpose and bar the owner of the land from interfering with your use; non-possessory, non-exclusive right to use

· Creation:

· Use a term like “right of way,” “right of use,” etc.

· Court looks for intent, will consider: consideration paid for interest, reverter language (if there is a reverter, leads to presumption that it’s not an easement because easements don’t revert, they are just extinguished)

· Two ways to create an easement by deed:

· 1. By grant: convey it to someone else

· 2. By reservation: when conveying land, can reserve an easement for yourself

· Negative easement- prohibits someone from doing something on their property

· Appurtenant easements- attach to ownership of land, stay with title

· Dominant tenement- piece of land that owns the right to use somebody else’s land

· Servient tenement- the land that is subject to the easement

· Easements in gross- personal, don’t run with the title, extinguish when holder dies

· Easements in gross are transferable, but not if they are explicitly personal

· At common law, negative easement were always personal, didn’t go with title

· Easement vs. profit- a profit is an easement that allows you to take a monetary benefit from the servient estate

· All easements/profits must be in writing- interests in land and subject to statute of frauds

· If easement is orally given, it’s not a valid easement, but it is still a license, which means you can’t sue for trespass, but can revoke it at will

· However, if someone relies on an invalid easement to their detriment (builds on it), it can become irrevocable (estoppel)

· What turns a revocable license into an irrevocable license is expenditure

· Irrevocable license is same as an easement

· Can’t have an easement over your own property

· Implied easements

· If the parties intended to convey an easement, but overlooked it in the writing

· Factors: prior use, awareness of owner of land with easement across it, if easement is necessary to enjoy land

· Two ways to create an implied easement: implied grant and implied reservation, latter is more difficult to prove because seller had power in writing deed to reserve it for themselves

· Has to be obvious and permanent so that landowner has full notice

· Has to be reasonably necessary (would cost too much to create alternate means of access) because court is hesitant to take away property someone thought they had

· If there is a true necessity (property is landlocked and there is no other way to access it) implied easement is automatically created

· Easement by prescription- same a adverse possession- use the land openly and hostilely for the statutory period

· Difference with adverse possession is that it doesn’t have to be exclusive, don’t have to exclude owner

· Owner can do anything they want with property as long as it doesn’t interfere with your easement

· As with adverse possession, person that claims it has to use land as owner would (summer months, etc.)

· Easement by prescription that is created is only consistent with the use that created the easement

· i.e. if easement was created by using a 20 foot strip during summer months for a number of years, easement is only for that 20 foot strip only during summer

· No negative prescriptive easements (can’t be obvious)

· Can’t be a prescriptive easement for use by the public

· 2. Covenants

· Restrictions that are enforceable on later parties

· Covenants running with the land-law (damages)

· Equitable servitudes- equity (injunction)

· Real covenants have three requirements to be enforceable on later parties:

· 1. Subject of the covenant “touches and concerns” the land

· Both the burden and the benefit have to touch and concern land

· 2. Privity of estate between the party enforcing the covenant and the party against whom the covenant is being enforced

· Two types of privity- horizontal (privity of estate, shown when parties make a promise in conjunction with the conveyance of an interest in land, not required anymore) and vertical (privity of estate between original party and successor, some reasonable relationship)

· 3. The original covenanting parties intended the benefits and the burdens to run with the land

· Also has to be in writing (statute of frauds) and there has to be notice

· Equitable servitudes

· Tried if enforcement of a promise as a real covenant fails

· Policy behind enforcement is unjust enrichment, person won’t pay much for a property with restrictions on it, shouldn’t be able to turn around and resell it without restriction for a lot more

· Requirement to run is the same as an easement- transfer automatically carries the burden or benefit with it

· Only difference is it doesn’t need to be in writing (can be implied, below) and there is no formal privity requirement

· Can covenants be implied?

· Owners buying into subdivision have constructive notice that covenants are attached to land and are bound by them

· Requirements for an implied equitable servitude:

· Establishes common plan

· Is recorded before the sale (or in deed; if most lots have it in deed, one that doesn’t still has constructive notice of it)

· Describes property

· Says it will bind all purchasers

· Then, when you accept a deed with notice of the fact that the above requirements are met, it is implied you agree to be bound and accept the benefits of the common plan

· Dual implication: accept the obligation and accept the benefits of everyone else in the subdivision accepting the obligation

· Everyone in the subdivision can enforce it against everyone else in subdivision

· Also, sub-divider implicitly agrees that any property he retains is subject to the covenants- “implied reciprocal negative easement”

· Covenants can be implied, but not created by prescription

· Real covenants vs. equitable servitudes

· RC- contract right (damages remedy at law)

· ES- property interest (enforcement in equity)

· Someone that has an injunction can get damages in a backdoor way by selling the injunction to someone that won’t enforce it

· B. Changes

· 1. Easements

· As opposed to possessory interests, where party can do pretty much whatever they want, courts have to resolve conflicts about what is permitted in a servitude

· Majority opinion- owner of an easement’s right is limited to the original grant’ even if a change would be reasonable and grantor of the easement wouldn’t even notice the change, a change is not allowed

· If an easement is unclear as to scope, it is determined by historical use, how it was used the first time

· An easement in general terms without any express limitations is one of unlimited reasonable use

· Uses can be adjusted consistent with the normal development of the land

· Generally, owner is allowed to reasonably change easement to adapt to changes in the land, circumstances, technological advances, etc.

· Can the servient estate make these changes?

· Not if it unreasonably interferes with the purpose of the easement

· The owner of the servient estate can change an easement so long as it doesn’t frustrate the purpose for which the easement was created

· When you convey an easement, you can still do anything you want on the land as long as it doesn’t unreasonably interfere with the conveyee’s use of the easement

· Can grant an easement to however many people you want (non-exclusive) so long as it doesn’t interfere with the original easement’s purpose (doesn’t get too crowded)

· 2. Covenants

· In easements, the question of scope is generally how much the property can be used for; with covenants, the question of scope is with enforcement rights

· How much can you change the rules dealing with covenants?

· Community can change existing covenants by a vote, but can’t create new covenants

· Communities create HOA’s to enforce covenants, otherwise  individual homeowners would have to bring lawsuits to enforce covenants and bear the costs of litigation

· It is implied that HOA’s can collect money, doesn’t have to be expressly written

· To what extent are aesthetic covenants enforceable?

· Aesthetic covenants are ok, courts will only decide on whether methods of enforcement are reasonable, in line with the restriction as it’s laid out in the covenant

· Rejections must be in good faith, in line with a general plan, and not arbitrary

· Court won’t review the decision of committee, will only review how decision was made

· Restrictive covenants won’t be enforced if they are against public policy (home for handicapped in residential-only zone)

· C. Termination

· Not different for easements and covenants, same for all servitudes

· A servitude is implied to last as long as it is necessary

· If a servitude applies to a building and the building is torn down, the servitude ceases to exist

· How long do servitudes last if it doesn’t say in the writing?

· Theoretically, they last forever, just like fee simple interests

· Although they can’t technically be abandoned (it would be a conveyance of property which would have to be in writing), courts have held that a servitude can terminate by abandonment

· If a covenant has been habitually violated and nobody has tried to enforce it, it will be considered abandoned

· Termination can occur:

· 1. By agreement- instrument calls for termination

· 2. Servitude was only created for a specific term

· 3. Abandonment

· 4. Courts stop enforcing it

· Failure to enforce one covenant does indicate an intent not to enforce any of them

· However, if other people violate covenant and it’s not enforced, but then you violate it and are sued, you could make a claim in equity for discriminatory enforcement

· Defenses for violating a servitude:

· Written release terminates or modifies a servitude

· Merger

· Equitable defense- estoppel- dominant owner tells the servient owner that he’s not going to use an easement anymore and the servient owner relies on it

· Prescription- can both create and terminate an easement by prescription

· Condemnation- government action terminates easement

· May be compensation owed in the condemnation proceeding for the property interest

· Changed conditions can terminate a servitude- if it no longer serves it’s purpose (neighborhood has changed from residential to commercial), it is terminated

· When a change has taken place that makes it impossible as a practical matter to accomplish the purpose for which the servitude was created, a court may modify the servitude to permit the purpose to be accomplished (conservation and preservation servitudes excepted)

· D. Related Interests

· 1. Above and Below the Surface

· If you own real estate, you own everything above it and everything below it

· With the invention of airplanes, you only own a reasonable amount of airspace

· Property rights can be divided horizontally and vertically

· Different people can own surface and sub-surface

· A property owner is entitled to the lateral and subjacent support they receive from neighboring lands

· Neighbor is strictly liable if the excavate and fail to provide lateral or subjacent support

· 2. Water

· Stream water

· Riparian owner- someone whose land abuts some body of water

· Riparian owners have a right to use water that abuts their land, but they don’t own it

· Can never truly own water, just like light or air

· The right to take water as a riparian owner is subject to very few limitations- can take it and use it on another farm you own miles away

· People can’t complain if you use water for domestic purposes, can complain if you use it commercially

· Natural flow doctrine

· Every riparian owner has a right to demand that water flowing across their land stay in its natural state without diminishment in quantity or quality

· If one owner uses it commercially and diminishes the flow, riparian owners downstream have a right to complain even if they can’t show that diminishment in water has hurt them in any way

· Reasonable use doctrine

· Riparian owners can use water in any reasonable way; unlike natural flow doctrine, other riparian owners have to show injury to complain

· If water is used for domestic purposes, it’s reasonable

· Surface waters

· Most landowners want to get rid of surface water, rather than capture and use it

· What are the rights of a downhill owner to prevent water from draining onto their property?

· Common enemy doctrine- downhill owner can build something to interfere with the flow of the surface water and divert it to another property

· Tough luck for owner of other property, have to build their own wall

· Common law rule- can do anything to keep water off of your land

· Civil law rule- owner of higher land has an easement over lower land; nothing a downhill owner can do to stop water

· Downhill property is a servient estate and there is a naturally occurring easement appurtenant

· Downhill owner is out of luck, has to let the water flow

· What if uphill owner wants to develop property, which will change the flow of water?

· Has an absolute right to gather water and discharge them into a natural waterway, but can’t channel them into a lower landowner’s property where there is no natural waterway

· Even if channeling water into a stream damages lower property owner, that’s ok

· Upland owner has to act reasonably, though

· Bodies of water serving as boundaries

· If two lots on either side of a body of water say the parcel goes up to the water, where is the actual boundary line?

· General rule for anything with width- your property extends to the middle of whatever is described as the boundary

· However, with waterways:

· If it is a navigable waterway- property ends at the edge of the water

· If it has a tide- property extends to high-water mark

· If it is neither navigable nor a tidewater- ownership extends to the middle

· Policy- don’t want owners to be able to exclude people from navigable waters

· Navigable- capable of being used for any commercial purpose; some states say all water is navigable

· If water is navigable and riparian landowners own up to the edge of each side of river, the state owns the area in between (the actual river)

· Doctrine of accretion- gradual buildup of land that shifts the course of a river; one riparian landowner ends up gaining property because his property line stays at edge of river

· Doctrine of reliction- riparian landowner on other side of river ends up losing property

· Doctrine of avulsion- sudden, drastic changes in river’s course do not affect property lines, boundary stays in the same spot it was before

· Could end up that riparian landowner is no longer a riparian landowner because water has moved

· Accretion/reliction affects property lines, avulsion doesn’t

· Public trust doctrine- state holds rights to property in a trust for the benefit of the public, can sell its interest, but buyer can’t do anything with it in conflict with the public trust

· 3. Nuisance and Related Issues

· Intersection of property law and tort law; property law alone won’t solve problem

· Nuisance is the types of invasions that don’t interfere with a recognized property interest

· Elements of nuisance: 

· 1. Intentional

· 2. Non-trespassory

· 3. Unreasonable

· 4. Substantial

· 5. Interference with the use and enjoyment of land

· If someone walks on property, owner has a cause of action for trespass; if someone blows smoke on property, owner has a cause of action for nuisance

· Courts use a balancing test, taking into account social value of nuisance-causer and harm to landowner

· If a company has a lot of social utility, can’t get an injunction, but can get damages

· Damages can’t be high enough to force them out of business, though

· Damages could act as an incentive to force the company to innovate and stop the nuisance

· Test for unreasonableness element- reasonable person standard, if a person of reasonable sensitivities’ use and enjoyment of property would be interfered with

· If someone moves to the nuisance, it is a factor the court takes into account that works against the plaintiff

· A fence can’t be a nuisance, but a lot of states have passed statutes banning spite fences

