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· I. Intentional Torts

· Battery

· 1. Intent
· Only intent to act is important, not intent of end result

· 2. Harmful, Wrongful, Unlawful Touching
· Actual touching isn’t even necessary (case of boy moving chair)

· Circumstances often determine whether something is wrongful

· 3. Injury/Harm
· Doesn’t have to be physical injury- can be harm to dignity or personal space

· Interest protected: personal autonomy/safety

· Insanity is no defense, even an insane decision is still a decision; civil cases give incentive to family to control insane family members

· Actions done in the face of imminent danger are involuntary (Laidlaw- puts assistant in front of bomb)

· Consent is a defense to a prima facie case of battery

· If consent is fraudulently obtained, it’s not consent

· Implied consent- everyone is presumed to want to live, so in an emergency, patient is presumed to consent to medical treatment

· Majority says you can’t collect damages resulting from consent to illegal acts; minority says you can if state has an interest

· Trespass

· 1. Entry
· Entry itself is the injury because it violates right to exclude

· 2. Intentional
· Mistakenly wandering onto someone else’s property is probably a trespass because actions are intentional, even if location isn’t

· However, if a plane crashes on your property, it’s not a trespass because it’s an accident

· 3. No Consent
· Interest protected: the inviolability of your property, right to exclude people

· Exemptions to trespass are implied consent (public business) and privilege (restaurant reviewer)

· Owner of land owns sky and depths below

· Conversion

· Looks a lot like theft

· Difference between conversion and trespass to chattels

· Conversion- monetary remedy

· Trespass to chattels- want to get property back (could be additional monetary damages, though)

· 1. Intent
· 2. Exercise of dominion over another’s property
· Exercising dominion on mistaken grounds could still be conversion, but it depends on intent

· 3. Deprives owner of use for a substantial period of time
· Look at good title vs. bad title

· If a party never has a good title (stolen), property can still be returned to original owner (O’Keefe’s paintings)

· If it is converted through fraud, once there is a good faith transaction, the title is no longer voidable

· Not fair to say that bona fide purchaser doesn’t have a good title because of what happened earlier

· Fraud- voidable; stolen- void

· Different with stolen cash- all further transactions are valid

· Possession is a good title against everyone except someone with a better title

· False Imprisonment

· 1. Intent to Confine
· Must be physical boundary

· 2. Result in Confinement
· Still confinement if there is an exit, but victim doesn’t know about it

· However, there can’t be an easy way to escape

· 3. Conscious of or Harmed by Confinement
· Interest protected: Freedom of movement (freedom of choice)

· Consent can be a defense, but not if it is coerced

· Police can’t be charged with false imprisonment

· Assault

· 1. Intent to cause
· Doesn’t matter what the actor’s intent is, turns on circumstances of person being threatened

· Thinking that person is asleep is not a defense

· 2. Harmful/offensive touching or imminent apprehension of such contact
· Possible harm must be imminent

· Words alone are sufficient to establish assault

· 3. Causation
· Outrage or IIED

· 1. Extreme and outrageous conduct
· Difference between illegal and unethical behavior

· Outrageousness depends on the person it is directed against (lady on cruise ship that didn’t like having her picture taken)

· 2. Intent
· 3. Causation
· 4. Resulting in severe emotional distress
· Emotional harm must be severe

· Difference between public and private figures (Hustler and abortionist)

· II. Intentional Torts: Privileges

· Defense of Person and Property

· There must be a proportionality of measures being taken to interests being protected

· Protecting property is not justification for shooting someone (spring gun case); however, protecting your own life is

· More valuable things are to be protected: dog attacks goat, goat owner shoots dog: ok is goat is worth more than dog, not ok if dog is worth more

· Private Necessity

· The doctrine of necessity gives people the privilege to trespass if it is necessary to protect person or property

· Necessity suggests danger must be imminent

· Privilege to be somewhere does not include privilege to damage the property

· Private necessity is an excused trespass, but does not change whatever standards might apply to property owner

· Public Necessity

· With private necessity, trespasser is liable for any damages they cause, with public necessity, they aren’t

· A person’s property can be sacrificed when there is a benefit for many (Mouse’s Case), but not when only one party benefits

· Must be a real, imminent threat

· Pretty much all fire cases treated as public necessity cases

· Discipline

· Usually handled statutorily

· Even if there is a right to use corporeal punishment, must exercise reasonable judgment and discretion

· III. Negligence

· 1. Duty
· 2. Breach of duty
· 3. Cause in fact
· 4. Proximate cause
· 5. Damages
· The Reasonable Person

· Defendants are judged on the standard of the reasonable person

· Individual’s intellect is irrelevant; can’t judge every person’s intellect individually

· Not responsible for negligence if temporary insanity is a result of reasonable/non-negligent actions

· Law has standards that must be followed; cases can’t be judged on an individual basis

· General rule of liability is rooted in blameworthiness; every injury has someone at fault, law’s job is to determine whom

· There is a general standard, average intelligence, reasonable person

· Only exception is distinct defect obvious to everyone (blindness, infancy, etc)

· A doctor is held to a higher standard in recognizing health risks, but a professional truck driver isn’t held to a higher standard when driving

· Reasonable person can be tailored to specific situation: reasonable deaf person wouldn’t walk on train tracks, reasonable blind person uses a cane

· Kids are held to an adult standard of care when they are performing an adult activity like driving

· Risks and Precautions

· Hand Formula: if B<PL, defendant should be liable

· B= Burden of precaution; P= Probability of accident; L= loss that would result from accident

· If probability is very low and burden is very high- no liability

· Custom and the Problem of Medical Malpractice

· If a practice is an industry custom, business are held to that standard of care

· However, custom isn’t conclusive, some precautions are so imperative that universal disregard is no excuse

· Court can lead the way in establishing a custom

· However, in medical malpractice cases, custom is conclusive

· There is a standard of care that all medical practitioners must follow

· Legal malpractice has a locality rule, standard of care in community, because different communities have different laws

· Negligence Per Se

· 1. Must have violated a statute or judge-made rule that establishes negligence as a matter of law
· 2. Statute has to be a safety statute
· 3. Statute must have been intended to prevent the harm that occurred
· If you’re not in compliance with a statute, you’re negligent per se

· Negligence must be connected to injury

· Can still act against statute and not be negligent per se, if actions are in line with intentions of statute (walking on wrong side of road case)

· Negligence per se must show a relation between harm statute seeks to prevent and the harm that was actually committed

· If unaware of law, not negligent per se

· Doesn’t have to be a statute, judge can also set standard of care and you are negligent as a matter of law if you go below standard

· Falling asleep while driving is always negligence per se

· Won’t be negligence per se if actions are reasonable

· Automatically makes party negligent, but not necessarily guilty- still have to show causation and injury

· Case can’t be summarily dismissed if there is negligence per se

· Res Ipsa Loquitur

· It speaks for itself; the only explanation is negligence

· Shifts burden of proof to the defendant

· Focus is more on the injury than the negligence

· If there is any other explanation (accident), no res ipsa

· If there is a huge burden to be safe (dynamite factory), accidents aren’t tolerated, so any accident must be negligence- res ipsa

· Sometimes, plaintiff is disadvantaged by lack of knowledge, but res ipsa forces all of the defendants to tell the court what they know

· Three types of res ipsa cases:

· 1. Plaintiff has no facts about the cause of accident- res ipsa assumes negligence in the absence of facts (barrel falling case)

· Means the defendant can’t move to dismiss, must prove innocence

· 2. Nobody knows that happened, but negligence must be the cause; assumes causation because nobody can disprove it (dynamite factory)

· Considered strict liability, because no one knows, defendant can’t prove innocence

· If res ipsa weren’t available, it would create pockets of immunity for those that perform dangerous activities

· 3. Multiple possible defendants, they might know what happened and res ipsa forces them to testify about what they know (man injured during surgery)

· For a valid res ipsa claim:

· When this kind of accident occurs, they are usually the result of negligence

· The thing that caused the accident was under the exclusive control of the defendant at the time (recent precedent says it’s only helpful, not required, as in multiple defendant cases)

· Plaintiff has no way of knowing what happened

· Evidence can’t suggest third party causes or contributory negligence

· Relationship between res ipsa and negligence per se

· Both ways of establishing negligence and a breach of the standard of care without having to evaluate the reasonable person standard

· In per se, jury decides on if statute was violated, causation, and damages; in res ipsa, can assume negligence, decide on causation and damages

· IV. Duties and Limitations

· Duties Arising from Affirmative Acts

· If one creates a potentially harmful situation (such as driving), they owe a duty of care to anyone that may be injured

· However, there is no duty to rescue if someone makes their own trouble

· Difference between nonfeasance (doing nothing- no liability) and misfeasance (affirmative acts done carelessly- liability)

· Duties Arising from Undertakings

· One who has no duty to a stranger can acquire a duty by undertaking to provide help or otherwise voluntarily assuming responsibilities

· If a patient subjects himself to doctor’s care, the doctor’s undertaking has created a duty to the patient

· If rescue attempt leaves victim worse off than they started, there is liability

· If rescue attempt is diligently attempted, but fails, there is no liability

· Special Relationships

· In undertaking cases, undertaking creates relationship and duty, here, they already exist

· Here, nonfeasance can create liability because there is always a duty

· Captain has duty to people on his boat, airline has duty to its passengers, landlord has duty to tenants

· No duty for social hosts to guest- not responsible if person leaves party drunk and gets in an accident- consumption, not service, was responsible

· Duty to protect third parties

· Psychiatrist may have duty to warn a third party as a result of patient’s statements, but only if threat is made on specific person, not a general threat

· Duty to warn is a much smaller burden than the duty to rescue

· Doctors have duty to warn parties about contagious diseases if there is a foreseeable risk of harm to an identifiable third party

· Public Duty Doctrine

· Police owe a duty to protect the general public, but not any one individual

· Duties Arising from the Occupation of Land

· People on land divided into 3 categories: trespassers, licensees, and invitees

· Duties to trespassers:

· There is no duty to inspect premises and take measures to prevent harm

· Landowners aren’t liable to trespassers for mere negligence, only willful or wanton negligence

· Awareness of trespasser creates a situation where you need to warn them of any danger and try to prevent injury

· “Attractive nuisance”- if defendant knows a dangerous thing will attract kids to it, you must take precautions to protect against injury

· Duties to Licensees (social guests):

· Treated the same way you treat yourself- not required to make all efforts to prevent hazards, but if there is a hazard you know of, must make licensees aware

· Liable for any affirmative act of negligence

· Duties to invitees

· An invitee is someone there to conduct business that is the reason the building is open to the public

· Invitees owed highest level of care

· Special rule for firefighters and other public officials- even though they confer benefit on you, they are not invitees- public duty doctrine

· The Privity Limitation

· Liability usually depends on foreseeability of specific injury to plaintiff; won’t be liability if there is a large body of possible plaintiffs

· If there is a third-party beneficiary, duty is only owed if the promise was made explicitly for the benefit of the third-party and injury to them is foreseeable (bean weigher)

· Pure Economic Losses

· Purely economic losses, in the absence of injury to person or property, aren’t recoverable in tort

· Most contract cases are about purely economic losses

· Duty is only created to a foreseeably injured party, with economic losses, scope of losses and relation to cause are unforeseeable

· Negligent Infliction of Emotional Distress

· Two general fact patterns for NIED: “near miss” cases and bystander cases

· Lots of different factors: zone of danger, duty to injured party, scope of potential liability and potential injured parties, and foreseeability of specific injury

· Can be liability where there is fright proximately caused by negligence, accompanied by physical manifestation, when plaintiff is in immediate zone of risk

· 7 factors court takes into account, on pg. 293

· Emotional distress must be a foreseeable result of negligence

· Bystander recovery: must be closely related to victim, present at the scene, aware it is causing injury, and suffer emotional distress as a result

· V. Cause in Fact

· But-for Causation

· The plaintiff would not have been hurt if the defendant had used due care

· If a party is negligent, but injury would have happened anyway, there is no liability

· Disputes with medical liability- look at notes

· Lost chance- difference between chance of survival before and after mistake divided by chance of survival before mistake

· Some courts think damages should only be awarded if patient initially had a better-than-50% chance of survival

· Alternative Liability

· Unfair to the injured party not to recover because they don’t know who exactly caused injury

· Joint-several liability- multiple parties are held responsible for the whole injury, plaintiff can recover whole amount from either of them or some combination of the two

· Even if only one party causes injury, if both are negligent, both can be held liable

· Alternative liability doesn’t work when there are two potential defendants, but only one has behaved negligently

· Market share liability- fertility drug case

· VI. Proximate Cause

· Remoteness and Foreseeability

· If extent of damages is unforeseeable, can still be negligent; if type of damage is unforeseeable, not negligent

· If the result is the kind of result that is anticipated, it’s ok if the harm comes about in a strange or unforeseeable way (hawks hitting uninsulated power line, setting off a chain of events that starts fire)

· Duty of care must be judged by foresight, not hindsight

· Negligence only exists when there is a foreseeable harm and that harm determines the standard of care

· Intervening Causes

· Intervening causes usually cut off the defendant’s responsibility, but when the intervening action is reasonably foreseeable or natural, defendant is responsible

· If harm is foreseeable, can be liable even if intervening party is direct cause of injury (elevated sidewalk with no rails)

· Reason for liability rule is to discourage people from creating hazardous situations; if they create a hazardous situation, but something unexpected causes harm, they are still liable

· Limitation of Duty- Palsgraf
· Majority says duty isn’t owed to those outside of zone of danger because harm isn’t foreseeable

· Dissent says duty of care is owed to everybody, everyone has a right not to have their safety unreasonably threatened

· Dissent is more dominant view today

· VII. Strict Liability

· Liability for Animals

· Difference between wild animals (strict liability) and domesticated animals (one bite rule)

· Strict liability ensures that owner exercises the highest standard of care

· Owner isn’t liable if victim puts themselves in harms way

· Contributory negligence doesn’t fit into strict liability cases

· Rylands v Fletcher

· Someone who brings something onto their property that they know would cause damage if it escapes to neighbor’s property is strictly liable for any damage it causes
· Only exception is if it is result of plaintiff’s default or an act of god
· Doesn’t apply if it is common, natural use of property
· Natural use of property has changed over time to be anything taking part in current, local economy
· Abnormally Dangerous Activities
· Six factors on pg. 415
· Under Hand Formula, because due care can’t eliminate risk, burden is infinite and always liable
· Activities of common usage (driving cars) are exempt because everyone gets benefit
· Gives incentive to people participating in the activity to move to a place where not so much harm can be done
· Most important element is inability to eliminate the risk by the exercise of due care
· Respondeat Superior
· Employers are strictly responsible for the torts committed by their employees in the course of their work
· Problem is what constitutes “scope of employment”
· Liability is limited to foreseeable actions
· Frolics and detours not covered
· Independent contractors only fall under this if plaintiff can show employer exercised control over their actions
· VIII. Defenses
· Contributory and Comparative Negligence
· Contributory has given way to rule of comparative negligence, which comes in 3 varieties:
· 1. Pure form- plaintiff can recover whatever percentage of damages defendant was at fault for- from 1% to 100%
· 2. Plaintiff’s negligence does not exceed defendant’s (50% or less)
· 3. Plaintiff’s negligence is less than defendant’s (49% or less)
· Doesn’t apply to rescuers unless they act recklessly
· Doctors can’t claim patients are comparatively negligent
· Express Assumption of Risk
· Signing of release form, but question is what exactly they consented to
· Exculpatory clauses are only enforceable if there was equal bargaining power
· Primary Assumption of Risk
· Defendant only has a duty to prevent hidden risks that plaintiff wouldn’t expect
· Question, again, is what risks are assumed
· Secondary Assumption of Risk
· In primary assumption of risk, there is no duty; in secondary, there is a duty owed to the plaintiff, but plaintiff recognized it and confronted it
· Different from contributory negligence because, in con. neg., plaintiff behaved in a negligent way, but in assumption of risk, they could have behaved reasonably
