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Intentional Torts
· Battery: Unconsented to, intentional touching that is harmful or offensive
· Touching: Putting into motion anything that then touches the plaintiff
· Harmful: Causes physical pain, injury or illness
· Offensive: Causes injury to personal dignity
· Single Intent jurisdiction: Intent to cause the touching, or know with substantial certainty that their action would result in contact
· Dual Intent jurisdiction: Intent to cause the touching AND was the defendant able to appreciate the offensiveness of that conduct
· Transfered intent applies in Battery
· Battery Cases:
· Ghassemiah Case
· Garratt v. Dailey: Single intent
· White v. Muniz: Dual Intent
· Fisher v. Carousel: There needs to be a touching but that touching does not need to result in physical hurt (hitting the plate = touching)
· Assault: An intentional threat or attempt to do bodily harm, with the apparent ability to do bodily harm, coupled with the immediate apprehension that the harm is going to happen.
· Words alone are not assault
· Transfered intent applies to Assault
· Assault Cases:
· Cullison v. Medly: Assault doesn’t need a direct touching/threat
· Vetter: Reasonableness
· False Imprisonment: An act that is intentional, unlawful, unconsented to restraint (confinement) by one person of the physical liberties of another.  The actor has the intention and ability to apply physical force.  The act is a threat in word or deed.  It can be an actual or apparent physical barrier.  
· The actor doesn’t need to intend harm, just needs to intend the confinement
· Transfered intent applies to false imprisonment
· You need to test the bounds of your confinement but you DO NOT have an obligation to put yourself in danger trying to escape
· False Imprisonment Cases:
· Herbst v. Wunnenberg: Not false imprisonment because no apparent ability to apply physical force
· McCann v. Wal-Mart: Assertion of lawful authority
· Intentional Infliction of Emotional Distress: There needs to be extreme and outrageous conduct by the defendant, with the intention of causing distress or reckless disregard for the consequences of the action.  The plaintiff needs to actually have suffered extreme emotional distress.  
· Outrageous conduct:  If there is a power differential between the parties or an abuse of authority, knowledge of susceptibility, or economic coercion.
· Reckless: Knowledge of the damage and the actor disregards that knowledge.
· Severe (extreme): There is a reasonableness standard, would a reasonable person be this severely affected
· IIED Cases: Chuy v. The Philadelphia Eagles: Yes IIED, Eckenrode v. Life of America
· Trespass: The intentional, unauthorized entry upon land of another.  Trespass protects the exclusive protection of property.
· Damages from the trespass do not need to be proven in order to prevail on a trespass claim.  
· A physical object needs to enter the land.
· Intent to enter the land is sufficient (don’t need intent to trespass)
· Ownership ad cellium: You own above and below your land
· Adverse Possession: If you trespass long enough, you own it.  Protect your property from adverse possession by filing a trespass suit (which is why trespass suits are allowed even if there is no damage).  
· De minimus entry: how significant was the entry
· Trespass Cases:
· Amphitheaters v. Portland Meadows: Light is not a trespass
· Martin v. Reynolds Metals: Big expansion of trespass law, allowed because there were damages.  Size doesn’t matter - energy or force does.
· Conversion: The intentional and substantial possession of another’s personal property.
· Possession is the interference of substantial time
· 5 factors to determine substantial dominion:
· 1. What is the extent and duration of the control
· 2. What is the defendant’s intent to assert right
· 3. What is the defendant’s good faith
· 4. What is the extent of harm
· 5. What is the expense or inconvenience caused 
· Damages: Plaintiff can claim the fair market value of item (at the time of conversion) for the amount of time it was out of your possession (never getting it back, then the full fair market value).  
· Conversion cases:  Pearson v. Dodd: Not conversion, conversion is the physical items not the information on the documents.
· Trespass to Chattels: The intentional interference with another’s personal property.  
· Damages are the worth to the owner while the item was gone.
· Transfered intent applies to trespass to chattels
Defenses to Intentional Torts
· Consent: A defendant is not liable for an otherwise tortious act if the plaintiff consented to the defendant’s act.  A plaintiff can indicate consent through overt acts and manifestations (O’Brien v. Cunard).  Consent has to be knowing and informed.
· Limits to consent:
· Consent can be vitiated or invalidated if it was given through fraud or concealment
· Consent is ineffective is the consenting party is mistaken about the nature or quality of the invasion
· Consent to one act is not consent to another related touching
· Consent cases:
· Neal v. Neal
· Self Defense:  A person may use reasonable force to protect against potential injury when they have a true, reasonable belief of a threat, even if they are wrong as a factual matter in their belief of a threat.
· Self defense is not a defense when the act is retaliatory in nature.
· A party cannot use deadly force unless they are being attacked with deadly force, and have exhausted all other methods of recourse.  
· There is no duty to retreat before using self defense, unless you are defending with deadly force.  Exceptions to this rule is there is no duty to retreat if you are defending a home or place of business.
· Self defense applies to all intentional torts, including IIED.
· Self Defense Cases: 
· Tatman v. Cordingly
· Defense of Property: A person is entitled to defend their property with reasonable force, not deadly force.  In defense of property, a person cannot use force that will kill or cause great injury to human life.
· Defense of Property Cases: 
· Teel v. May Department Stores: the detective was able to detain them until they returned the property, beyond that was false imprisonment
· Store owners have the fresh pursuit privilege
· Necessity:  Any person may interfere with the real or personal property of another where the interference is reasonably and apparently necessary to avoid imminent risk to human life or property and there is no other available recourse.  
· Individuals need to allow the action or trespass to occur under the rule of necessity, but the trespasser has to bear the cost of damages or physical harm from the trespass.
· Necessity cases:
· Vincent case
Negligence
· Negligence: A defendant is liable for the result of their negligent actions when 1) the defendant owes a duty to the individual, 2) the defendant breaches that duty, 3) the defendant’s actions were the cause-in-fact of the plaintiff’s injuries, 4) there is legal causation for finding the defendant liable, and 5) the plaintiff suffered damages.
· Standard of Care: 1) Defendant’s care was substandard, 2) Did the defendant act how a reasonable person would act (the reasonable person test), 3) The defendant did not act how an ordinary, prudent person under the circumstances would’ve acted.
· Restatement:
· 1) Foreseeable likelihood
· Vaughn v. Menlove: We do not discount for inferior abilities, you are held to a higher standard if you have super abilities
· 2) Foreseeable severity
· 3) Precautions
· Duty to prevent injury to other people from foreseeable risks.
· Exceptions: Alter standard of care for children and physically disabled.
· DO NOT alter for mentally disabled or intoxicated persons.
· Reasonable cautions to keep in mind:
· Expense
· Countervailing risks
· Industry standards
· Learned Hand Formula B < P L = breach
· B = burden to defendant
· P = Probability of harm/foreseeability
· L = injury/amount of loss
· How much it would cost defendant to take preventative measures is weighed against the loss and probability of the loss
· Cases re Standard of Care: TJ Hooper, Grace & Co v. City of L.A.
· Roberts v. State of Louisiana: Physical abilities - the reasonable person standard looks at the reasonable person with the identical abilities as the person (blind person ∴ look at blind reasonable person)
· Straight v. Crary: Applying standard of care for children (drunk teen climbs out of moving car window)
· Negligence per se: If you violate the statute, you have necessarily acted negligently, and therefore breached the standard of care.  
· The plaintiff must be within the class protected by the statute.
· Potts v. Fidelity Fruit - Plaintiff not a member of the class the statute is protecting
· The injury caused must be the harm the statute is trying to avoid 
· Gorris v. Scott: Sheep washed overboard not harm the statute was protecting against ∴ not negligent per se
· If you attempt to comply, it’s like you complied
· Standard of care for children overrides care the statute would normally govern
· Martin v. Herzog: violate lights on statute negligence per se
· Tedla v. Ellman: Pedestrians violate statute that protects pedestrians, is not negligence per se
· Absolute liability: If a statute establishes absolute liability, the defendant is prevented from raising any affirmative defenses. You violate the statute, you breach the standard of care.
· Zerby v. Warren: selling glue to minors
· Res ipsa loquiter: The injury wouldn’t have happened if there had not been negligence
· Elements:
· 1) The accident was not ordinary except where there is negligence
· 2) The defendant needs to have exclusive control of the situation
· 3) No voluntary action by the plaintiff
· Colmenares Vivas v. Sun Alliance
Cause-in-Fact
· The defendants actions must be the cause - in - fact of the plaintiff’s injuries: The act (or failure to act) is the cause in fact of an injury when the injury would not have occurred but for the act
· ‘But for’ 5 step test: 
· 1) There need to be injuries
· 2) The defendant committed wrongful conduct: the plaintiff needs to be able to link the wrongful conduct to the injuries sustained.
· 3) Create a counterfactual hypothesis: 
· Look at the allegation of wrongfulness
· If the defendant had performed the minimal actions necessary to satisfy the standard of care, what would they have done
· What would the defendant have done to NOT breach the standard of care
· 4) Would the plaintiff still have been injured if the defendant had behaved correctly based on the counter factual hypothesis?
· 5) Analyze 1-4 and decide who wins
· If plaintiff would’ve been injured anyway: D wins
· If plaintiff would NOT have been injured anyway: P wins
· Tie? D wins because plaintiff didn’t meet the burden of proof
· Limited substitutes for the ‘but for’ test:
· Substantial factor test: The substantial factor test is used when there are two or more independent forces that concur to produce the same harm that either of them would’ve produced by themselves.
·  Where several causes concur to bring about an injury, and any one alone would have been sufficient to cause the injury, it is sufficient if the defendant’s conduct was a “substantial factor” in causing the injury.
· Use the substantial factor test when the but for test is inadequate to determine the cause-in-fact of the injury
· If you go through the ‘but for’ test and yes, the plaintiff would’ve been injured anyway because of another factor, then the factor you can action on is liable.
· When the ‘but for’ test allows tortfeasors to escape liability, the courts won’t use the ‘but for’ test, they will use the substantial factor test
· Substantial Factor case: Basko v. Sterling Drug
· Alternative Liability: If two or more actors is tortious, and if the plaintiff can show that the harm was caused by one of them (with uncertainty as to which one), the burden shifts to the defendants (tortious actors) to prove that each one was not the cause-in-fact of the injury.  If the actors cannot prove which did it, they may both be liable.  
· Pennfield Corp. v. Meadow Valley Electric: Electric cable manufacturer
· Summers v. Tice: 2 hunters, 1 bullet caused injury.  Burden shifts to hunters to prove it was not their bullet.  
· Alternative liability allowed only when the defendants are already joined
· The plaintiff can’t make the ‘but for’ assessment on their own, so the burden shifts to the defendant
· Remedy Impairment Rationale:  Defendant with their conduct, has made it more difficult for the plaintiff to prevail.  The court wants to avoid two defendants being able to lower their own liability by blaming the other, therefore each defendant is fully liable for the complete.  
· Substantial factor: 2 sources of harm, the but for test fails because there are 2 sources
· Alternative liability: 1 source of harm
· Concert of Action: 
· Restatement - For harm resulting to a third party from the tortious conduct of another, one is liable:
· 1) Does the tortious act in concert or pursuant to a common design OR
· 2) Knows other’s conduct is a breach and gives substantial assistance or encouragement to the others so to conduct himself OR
· 3) Give substantial assistance to the other in accomplishing a tortious result, and his own conduct, separately considered, constitutes a breach of duty to the third person.
· The plaintiff needs to show that multiple possible defendants concisely acted in unison demonstrating that there was parallel conduct
· ALSO needs to show there was an explicit or implied agreement
· If you just have parallel conduct, you probably can’t show concerted action
· If the plaintiff can prove that the defendant acted in concert with other actors, the plaintiff does not need to pinpoint the exact defendant that caused the injury
· Bichler v. Eli Lilly
· a drag race is a marquee example: 2 cars racing, one hits a person, the person can sue either driver because they acted in concert
· Enterprise Liability: Where an industry establishes a standard of care, all companies in that industry have collectively created a common risk
· Evidentiary issue: Plaintiff probably can’t figure out exactly which company manufactured the drug that caused injury, so the plaintiff is able to sue any company and that company is liable for their percent of the market share.
· Enterprise liability is an extension of concerted action theory
· Lost Opportunity Doctrine: Courts have adopted the doctrine in dealing with personal health
· The breach in standard of care by the defendant prevented the plaintiff from taking action that reduced the opportunity for survival or improvement in health
· Grant v. American Red Cross
· Courts rarely apply the lost opportunity doctrine outside of medical malpractice
· Joint and Several Liability: 
· Single Indivisible Injury: When there are two or more tortfeasors causing one injury, and the plaintiff cannot, as a matter of fact or proof divide or distinguish the injuries, the burden shifts to the defendants to prove the apportionment of harm.  
· There must be a single, indivisible injury
· Holtz shifted the burden to defendants to prove apportionment of harm (rule 1 of Holtz)
· Historically, the damages are not apportioned on the basis of fault
· The pure form of joint and several liability, even when the jury as allocated responsibility among defendants, one defendant can be liable for the entirety of the damages.
· Holtz Rule 2: Damages not apportioned by fault, so each defendant is liable for 100% of the damages on their own
· This allows the plaintiff to be restored to fully whole
· Joint and Several liability applies when there is concerted action, a common goal or community of purpose, and the acts coincide in time, place or character.
· Holtz: Justification for the coincidence of time/place/character
· UCATA: Did away with the doctrine of contributory negligence allowing the plaintiff to recover even if they are negligent
· 1) UCATA established a system of comparative fault
· 2) UCATA allows the plaintiff to recover even if they are negligent, and their recovery declines by the percentage of their fault
· 3) UCATA established the defendants right of contribution
· 4) The fact finder allocates fault
· Arizona amended UTACA to make defendants severally liable, not joint and severally liable
· It’s the plaintiff’s burden to prove that there is a single, indivisible injury.  Then the burden shifts to the defendants to prove the apportionment of harm.  
· If there are multiple tortfeasors, the plaintiff can sue under:
· 1) Joint and several liability
· 2) Apportionment of harm
· 3) Joint and Several Liability AND Apportionment of harm
· The plaintiff needs to establish that each defendant is the cause-in-fact of the injury and that there are two independent actors that negligently acted to produce a single, indivisible injury. Then the burden shifts to those independent, negligent actors to allocate the harm (fault?).
· Allocation doesn’t affect causation because it has already been established that the actors were the cause-in-fact, and the substantial factor of the injury.
· If they don’t like the allocation, the defendant’s only option is to appeal the allocation.
· If a plaintiff recovers 100% of the damages from one defendant, the defendant can sue the other defendants under right of contribution, for the other defendant’s allocated amount.  
· Follette v. Jones: Apportionment of harm where there is a tortious and non-tortious actor
· Lancaster v. Norfolk & Western Railway Co.:  Eggshell plaintiff, the defendant takes the plaintiff as they find them, and there is no discount in damages.  The defendant is liable for the totality of the injury, regardless of the condition the plaintiff was in before the injury.
· Eggshell Plaintiff: Two theories of recovery for assessing damages with an eggshell plaintiff.
· 1) Measure the damages in their entirety
· 2) Assess the probability of the harm not happening anyway, then multiply that probability by the total damages
· DO NOT look to joint and several liability, look at apportionment of damages when there is 1 tortfeasor and 1 non-tortfeasor cause of harm
· The court is not going to excuse the defendant for their actions is it aggravated a preexisting condition
· There is an issue of burden shifting:
· 1) The court does not discount to average damages
· 2) The court does discount based on the chance of the harm happening anyway
· 3) The court will discount based on temporal reasons
· Blatz v. Allina Health System: The burden did not shift to the defendant to prove apportionment of harm because the court determined it was unfair to the defendant when the injury was caused by one tortious actor and one non-tortious actor.  
· Burden shifting is controversial, some courts allow burden shifting when there is only one tortious actor
·  Legal Causation
· Legal Causation: The defendant must be the legal cause of the injury.  The defendant is responsible for the consequences that are the direct result of their action.  Legal causation is the limitation of liability, and addresses the liability or non-liability for unforeseeable or unusual consequences of the defendant’s action.
· The Glendola: 
· 2 possible tests to measure how far liability runs:
· 1) “Direct consequences” (no foreseeability requirement): The defendant is responsible for the chain of consequences, regardless of how far they run.
· 2) Foreseeable consequences: The defendant is liable only for the chain of consequences that the defendant did, or should have, foreseen the possibility of.
· The Glendola court went with option 2, foreseeability of consequences.
· Polemis Test:  The court is allowed to cut off the chain of causation, it does not matter if the damages were foreseeable it just matters if the damages are the direct consequences of the action
· The Polemis test was overruled by Wagon Mount I
· Wagon Mount I: The consequences were not foreseeable therefore the defendant is not liable for the fire
· Extend rule: If the risk was foreseeable, then the consequences of the act are foreseeable and the defendant is liable for all the consequences that followed.  
· Type of risk does not necessarily mean type of harm
· Some courts look at the plaintiff: Is this particular plaintiff a foreseeable plaintiff?
· General Duty: People have a broad duty to exercise reasonable care
· Foreseeability is a fact based issue
· You don’t need foreseeability to determine the extend of harm:  Extent does not have to be foreseeable if the type of injury is foreseeable
· General Rules of Foreseeability:
· 1) Subsequent medical injuries from medical care are foreseeable injuries
· Medical malpractice is foreseeable
· 2) Injuries from negligent mechanical work or repair is NOT foreseeable
· Negligent repair breaks the chain of causation
· 3) The rule of the rescuer: The concept of rescuers is foreseeable
· If someone rescues and they get injured, the original negligent party is liable for the rescuers injury
· Good Samaritan laws lower the negligence standard for rescuers to encourage rescue
· Professional rescuers may not recover from the negligent party under a rescuers exception
· 4) Suicide rule: The suicide of tort victim’s is not a foreseeable injury
· Exceptions to this are very narrow
· Intervening/Supervening/Superseding causes:
· An intervening act is one when a force came into motion after the time of the defendant’s negligent act and combined with the negligent act to cause injury to the plaintiff.  
· Intervening or supervening acts will break the chain of causation if the act is wanton, malicious, or criminal.
· If so, then the act becomes the superseding cause and becomes the sole legal cause of the injury.
· A superseding act is one that serves to break the causal connection between the defendant’s initial negligent act and the ultimate injury.  
· Natural causes can be superseding causes of the injury
· Palsgraf: The plaintiff was not a foreseeable plaintiff, therefore the company does not owe a duty to the plaintiff, and did not act negligently toward the plaintiff.  
· This turned foreseeability into a duty issue, not a fact issue and it is up to the judge not the jury to decide.
· No general rule about foreseeing every plaintiff
· Most courts look at the type of risk, not the type of plaintiff
· Honeywell:  The court addressed foreseeability as a duty issue, and the plaintiff is not foreseeable so as a matter of law there was no duty between the defendant and the fireman
Duty

· If you’ve shown that the defendant is negligent per se (there is a breach of duty as a matter of law), you don’t need to do anything else to show there was duty or a breach, you’ve satisfied the 2 elements of negligence, now just show cause in fact, legal causation, and damages.
· NIED: once you’ve shown the plaintiff was a foreseeable party (impact, zone, bystander) you’ve satisfied duty - go though the other 4 steps of negligence.
· A general duty of care is imposed on all human action.  When acting, a person is under a legal duty to act as an ordinary, prudent, reasonable person would.  
· Anyone engaging in affirmative conduct owes a duty of care
· The general rule is a duty of care is owed only to foreseeable plaintiffs.
· Privity of Contract:  Whether the party is the beneficiary of the contract determines if the contract extends to them
· Where there’s a clear rule limiting privity, there’s no duty owed
· Langridge v. Levy: Son not in privity because the dad bought the gun
· Winterbottom: No privity
· Nonfeasance: No one owes an obligation to prevent people from being injured by someone else.  There is no duty to act to protect others
· 4 Exceptions:
· 1) Volunteer exception: If you choose to act, you assume a duty of care
· You have a duty to not make things worse, and not commit gross negligence
· 2) Relationship: When you have a relationship with the victim, you have a duty of care
· Common carrier - Passenger
· Innkeeper - guest
· occupier of land - public invitee
· Custodian - ward
· Employer - employee
· 3) Prior conduct exception
· If a defendant has in anyway taken affirmative steps to create the danger, they have a duty to warn or protect
· It does not need to be a negligent act that creates the danger
· The ability to control the foreseeable danger creates a duty
· 4) Relationship with the perpetrator exception
· Parent/minor child
· Possessor of land/licensee
· Master/servant
· Custodian/dangerous person
· Good Samaritan Rule:  If you do act, you must exercise due care
· 1) Follow through: Cannot negligently stop the rescue once you start
· 2) The rescuer owes a standard of due care to avoid worsening the result
· Lacey v. United States
· Misfeasance:  Active misconduct that works positive injury to others.
· Negligent Infliction of Emotional Distress:  NIED falls under duty because courts are determining the point that defendants need to think about when their actions affect people, and they owe a duty to foreseeable plaintiffs.  If a plaintiff falls into one of the three categories, they are a foreseeable plaintiff.  
· 1) Impact rule: have to be hit to recover damages
· To recover, there needs to be a physical injury or impact (Bosley v. Andrews)
· The physical harm does not need to cause the emotional harm in order to be able to recover for the emotional harm
· Potere v. City of Philadelphia: Minimal physical injuries, large emotional injuries.  Could recover for the emotional injuries because there was physical injury.
· Parasitic emotional damages: A plaintiff can recover damages for emotional distress with physical damages as a result of a negligent act
· 2) Zone of Danger: Extend availability for recovery for people in the zone of danger.
· The zone of danger is defined as if the plaintiff was in fear or peril of being impacted, then they can recover for emotional damages
· There does not need to be a relationship between plaintiff and victim
· Niederman v. Brodsky: Father next to son who got hit
· 3) Bystander rule: If the plaintiff was outside the zone of danger but sees the defendant negligently injuring a person, the plaintiff can recover for NIED if the plaintiff and the victim are closely related, the plaintiff was present at the scene of the injury, and the plaintiff personally observed or perceived the event.  The sensory perception is essential.  
· If the plaintiff’s harm is directly caused because the bystander witnessed the accident or harm, then they can recover for their emotional damages under negligent infliction of emotional distress
· Look at how close the relationship was, how close in time, and how close the bystander was in order to determine if the plaintiff will recover.  
· There needs to be a relationship between plaintiff and victim
· Sinn v. Burd: Plaintiff recovered for emotional damages from seeing her daughter get hit by a car
· Armstrong v. Paoli Hospital: Plaintiff did not recover because she was not a foreseeable plaintiff
· 2 elements necessary to recover for NIED:
· 1) There must be a physical injury that manifests from the emotional harm
· Depression, nightmares, insomnia, nausea, headaches, heart related problems
· 2) The plaintiff should be an impact, in the zone of danger, or a bystander in order to recover
· If they’re not one of those three categories, courts are resistant to allow recovery
· Economic Loss without Physical Injury
· General economic rule: If A injures B, and because of the injury C loses money, C cannot recover from A even though A is the ‘but for’ cause of the loss to C. (Robins Dry Dock)
· The general economic rule is to put a limit on the scope of liability
· Why is there a general economic rule: (MV Testbank)
· 1) Unending scope of liability does not deter action
· 2) To avoid ad hoc adjudication
· 3) To have a predictable and normative law
· 4) 1st party vs. 3rd party insurance
· Duty of possessor of land:
· Trespassers:  Trespassers are people on the property without consent.  To be a trespasser, you do not need to have intent to enter onto or stay on the property, you just have to be there without consent.
· Landowners cannot engage in willful or wanton behavior to trespassers.
· Owe a higher duty of care to children, and when there is knowledge of habitual use.
· Licensees:  An owner of property owes a duty of reasonable care to guests on the property for social reasons.  
· If the owner knows or should have known of the risks, AND the licensee does not know of the risks or does not have reason to know of the risks, then the owner has a duty to protect the licensee from the unknown risks.
· The owner has a duty of reasonable care for activities and conditions:
· Activities: There is a heightened duty, the owner has a duty to warn and a duty to act with reasonable care.
· Activities are affirmative conduct taken by the owner of the property.
· Conditions: The owner has a duty to warn of conditions.
· If guests know, or have a reason to know, about the conditions or activities, then the owner does not have a duty to warn
· Invitees:  Invitees are people invited to the property for commercial purposes, defined as economic benefit for the property owner, or public invitees, where the owner makes the property open for a broad range of public activities, the owner has a strong duty.  The property owner has a stronger duty to an invitee than a licensee.  The owner owes a duty of reasonable care for activities and conditions, which may include a duty to warn and a duty to inspect.
· Commercial purposes test:  The owner assumes liability if they receive an economic benefit from people being on their property.
· Considerations for property owners liability: is it a natural or artificial condition? What is the status of the person on the land: trespasser, licensee, or invitee? 
· Sprecher v. Adamson Companies: Artificial conditions re: liability
· Stitt v. Holland Abundant Life Fellowship:  commercial purposes vs. public invitees
· The Restatement wants to abolish the distinctions between licensees and invitees, and add a duty of care towards trespassers unless they are flagrant trespassers.
· The restatement wants to establish a single duty of care
· Attractive Nuisance Doctrine:  Most courts impose upon a landowner the duty to exercise ordinary care to avoid reasonably foreseeable risk of harm to children caused by artificial conditions on his property.
· In order for a plaintiff to show the landowner had a special duty, they need to prove the following five elements:
· 1) Place: a place children are likely to trespass, AND
· 2) There is an unreasonable risk of death or serious bodily harm, AND
· 3) Do the children know of the risk? AND
· 4) Is the burden of eliminating the risk slight compared to to risk of harm, AND
· 5) Did the possessor fail to exercise reasonable care?
· Thunder Hawk v. United Pacific RR Co.
· Once you’ve satisfied 1-4 to show there’s a duty of reasonable care, use 5 to show that duty was breached
· Attractive Nuisance will be obvious it is purely natural or purely artificial condition
· Natural Condition:  The landowner owes no duty to protect people outside the premises from natural conditions on the land
· Artificial Conditions:  The landowner owes no duty to protect people from artificial conditions on the land
· EXCEPTIONS:
· 1) Unreasonably Dangerous Conditions: The owner is liable for damage caused by unreasonably dangerous artificial conditions on the property
· 2) Duty to protect passersby: The owner has a duty to take precautions to protect person passing by from dangerous conditions.
· Willful and wanton misconduct: The intentional doing of an act, intentional failure of an act, in reckless disregard of the consequences and under circumstances and conditions that a reasonable person would know, or have reason to know that such conduct would, in a high degree of probability, result in harm to another.
· Thunder Hawk v. United Pacific RR Co.
· Landlord Liability:
·  Historically, landlord have responsibility over the common areas, and tenants have responsibility for private areas
· Courts moving away from this because there’s a blurring line between public/private areas
· Scope of Liability for Landlords: (Sargent v. Ross)
· Negligent repair
· Areas leased for public use
· Areas that are under the landlords control
· Hidden danger that the landlord knows about and the tenants do not know about
· Superseding criminal acts sometimes cut off the chain of duty for the landlords responsibility
· Restatement on courts making the duty/no duty rule, Criteria:
· No duty rules are based on special circumstances re: principle and policy
· Should be doing it on a categorical basis, not case by case
· Need to make clear rules
· Need to make broad rules
· Need to be articulated as a “new rule”
· Stagl v. Delta Airlines: Judge vs jury deciding duty/no duty
· McCarthy v. Olin:  Does the manufacturer owe a duty to victims of the bullets they make, when they are “misused” -> no.
· Braun v. Soldier of Fortune: No duty
· Vicarious Liability:  The employer is strictly liable for the torts of the employee if the employee is acting within their scope of employment.  
· IRA S. Bushey & Sons v. United States: Vicarious liability, dry dock owner sues the United States for the sailors actions

· Independent Contractors: An employer has no liability or responsibility for independent contractors, with some exceptions.
· EXCEPTIONS:  When the employer themselves is negligent,  has a non-delegable duty, either by contract or statute, or contracts for work that is inherently dangerous, the employer will be vicariously liable for an independent contractors tortious activity while they are acting within the scope of their employment.
· If you are given step by step directions on how to do your job, you’re most likely an employee.  If you’re given general guidelines and told to get the job done, you’re most likely an independent contractor.
· If a company hires an independent contractor, but presents them to the public as an employee, they will be treated as an employee for liability purposes.
· If the act is inherently dangerous, the employer cannot delegate the duty, and the employer is strictly liable for any resulting injury.  
· An act is inherently dangerous if the work contracted to be performed involves some special, out of the ordinary danger.
· There must be a peculiar risk of harm unless special precautions are taken.  There is an inherent risk that will present a threat to others.  It does not have to be an inevitable or unavoidable risk.  If the danger is the type that will likely arise in the normal course of the activity as that work is customarily done, that work is inherently dangerous
· To be an inherently dangerous activity:
· 1) The harm must be foreseeable
· 2) The harm must be a direct and probable consequence of the behavior
· 3) It must be a special danger: There must be a peculiar risk of harm unless special precautions are taken.
· There is much overlap between non-delegable duty and inherently dangerous activity.
· Scope of Liability:  
· 1) Purpose to serve (motive test)
· 2) The employees conduct falls within the activity of enterprise
· Scope limitations: The activity cannot be purely personal, the control of the location has to be within the employers control, the employer ordered the employee to be at that location, or their employment is based on being at that location
· Commuting is not generally considered to be within the scope of employment
· Pursey v. Bator: Liability re: independent contractor.  Security guard who went schitzo. 
· Frolic and Detour: The frolic is personal, the employer has no liability for the employees actions while on frolic.  The employer is liable once the employee is on the detour.
· EXAM TIP: Ask yourself - 
· 1) Did the employer commit a tort? Analyze
· 2) Then look if there is an employer/employee relationship, is there any negligence by the employer? Analyze
· Yes negligence by the employer? Employer liable
· No negligence by the employer? Look to vicarious liability and see if the employer is liable for the employees actions because of vicarious liability.
Strict Liability

Animals
· Old rule: Owner of trespassing animal is liable for the damages of the trespass
· New Rule: Owners of “wild” animals are strictly liable for the harm those animals cause.  This strict liability extends to domestic animals if the owner knows it’s vicious
· Strict liability is not based on negligence, it’s completely circumstantial.
Abnormally Dangerous Activity
· Rylands v. Fletcher: First case of abnormally dangerous activity, and an early distinction between natural and artificial conditions
· This case narrowed strict liability y applying this case to abnormally dangerous activity
· It expanded strict liability for abnormally dangerous activities from just land, to property, chattel and person.
· Factors the courts consider in determining if an activity is an Abnormally Dangerous Activity:
· 1) The activity creates a high risk of harm to others
· 2) The gravity of harm is great
· 3) Whether the risk cannot be eliminated by exercise of reasonable care
· 4) The activity is not a matter of common usage
· 5) The value of the activity to the community
· 6) Whether the activity was appropriate to the location
· Seigler v. Kuhlman: Trucking gas, res ipsa loquitor, explosion.  Hinged on factors 1-3, the court determined hauling gas is an abnormally dangerous activity
· If you can control the danger, it will not be an abnormally dangerous activity
· Car too large to control: abnormally dangerous activity
· Contrast inherently dangerous activity vs abnormally dangerous activity
Damages

- As an element of negligence, the plaintiff needs to prove that actual harm or injury occurred as a result of the defendant’s actions.  
· Types of damages:
· Nominal Damages:  The court would award a trivial sum because you can’t show damages.  The action is usually brought for injunctive relief
· Compensatory Damages:  Restorative damages: the court doesn’t award beyond what is necessary to get the injured party back to where they were before the tort was committed.  
· For negligence, strict liability, and some intentional torts
· The court awards:
· Pecuniary Damages:  Medical expenses and services (past and future), loss of earnings (past and future).
·  Non-Pecuniary Damages: Non-economic loss - Pain and Suffering
· Pain and Suffering: For past and future pain and suffering
· Punitive Damages:  Punitive damages are awarded as recovery for outrageous conduct
· Punitive damages are awarded to punish and deter
· Damages to Land:  The court awards nominal damages if the plaintiff can’t show harm
· The plaintiff will be awarded for the diminution of property if they can show that there was damage to the property
· If the plaintiff can show the land was temporarily unavailable, they can claim the rental value of the property for the time it was unavailable.
· If the plaintiff can show a loss of business profits, they may be able to collect those too
· Damage to Chattels: 
· Conversion:  The plaintiff can recover the fair market value of the item at the time of conversion
· Trespass to Chattels:  If the item was recovered, the plaintiff can claim the value of the diminution of the property while it was out of their control.
· The plaintiff could also collect the rental value of the time the property was gone
· Some courts now allow nominal damages for interference (EBAY’s website going down as a result of the defendant’s negligent act.)
· Rodriguez:  Plaintiff recovered from accident because they showed economic evidence:
· 1) Lost wages - the amount of money the plaintiff was unable to earn from the time of the injury until the trial
· 2) Loss of future earnings - the forecast will be a series of predictions based on assumptions that excludes bonuses and overtime, but includes a percent increase on wages for inflation
· Damages given in a lump sum, therefore they are discounted to the present value of the dollar amount.  The award gets discounted for his investment opportunity.
· The plaintiff was also given attendant damages to pay for future attendant care
· The defendant in this case objected to the introduced evidence, but the court determined it was necessary to demonstrate harm and need, and the evidence wasn’t gory, gruesome, or unnecessary.
· McDougald v. Garber:  Non-pecuniary damages.  Is cognitive awareness required or necessary to recover?
· Very low threshold:
· Total unawareness: no recovery
· Some awareness: yes recover
· The purpose of non-pecuniary damages is restorative: if you’re not aware you’ve lost something, it becomes punitive not restorative
· Should the jury be allowed to consider pain and suffering separate from the loss of enjoyment?
· Courts say combining them is the best policy, dissent says combine the two and plaintiff has 0 pain and suffering, then they might recover $0 in total.
· Dissent: The defendant would be in a better position if they caused the greater harm
· Collateral Benefits: Health insurance, disability insurance, workers compensation insurance. They come from non-tortious actors.  By nature, collateral benefits are supposed to come from a contractual relationship or state policy or law.  
· Common law says collateral benefits are irrelevant in terms of compensatory damages.  The defendant’s financial reparations are not deducted because the injured party has collateral benefits.
· Why? Policy justification:
· 1) Deducting the reparation because of collateral benefits would give the tortfeasor a windfall
· 2) There might be a windfall for the plaintiff, but it would be less certain.  It would be less a windfall and more a double recovery
· 3) The insurance party is almost always the “real party in interest”
· Subrogation:  The insurance company is entitled to recoup from the tortfeasor the money that was paid out the the policy holder for injury related expenses.  
· 4) Keeping collateral benefits and damages separate does not penalize people for having good insurance
· 5) Keeping them separate upholds the nature of the contract between plaintiff and non-tortfeasor (insurance company, etc).  This honors the contract by not involving the tortfeasor in the contract.
· Haynes v. Yale New Haven Hospital:  The issue of double recover if collateral benefits are not considered when awarding damages.  The plaintiff gets the total damages, but no more.  With joint and several liability the plaintiff only recovers 100% regardless of who it’s recovered from
· This case hinges on if the nature of the relationship between the decedent and insurance company is that of a tortfeasor or not.  Unusual for an insurance company to be treated like a tortfeasor. 
· Wrongful Death:  Wrongful death actions allow the decedents survivors or heirs to sue the tortfeasor for the loss of support from the death of the decedent.
· Sometimes legal heirs or allowed to recover
· Spouses
· Children
· Most jxn do not allow non-relative heirs to recover
· Wrongful death is a matter of statute AND are an exception to common law
· Wrongful death statutes allow particular living people to recover damages for the death of an individual.
· Measure the loss of the decedent’s estate:
· 1) Loss of income/financial loss
· Loss of support is not what the decedent made, but what the survivors would’ve received from the decedent.
· 2) Loss of services, protection, care, and assistance of the decedent
· 3) Damages related to the fatal injury
· 4) Medical and funeral expenses
· Aspinal v. McDonnell:  Plaintiff was the decedent’s companion, but not his legal spouse.
· Wasn’t even a putative spouse therefore barred from recovery under a wrongful death statute.
· Wrongful death statutes are not an equitable issue.  If you are not a member of the class allowed to recover, you are barred.
· The decedent’s estate cannot recover under a wrongful death statute.
· Survivor Statute:  In their narrowest form, survivor statutes are non-abatement statutes.
· The decedent may continue to sue on their own behalf for personal injuries they sustained if they sued before they died.  The suit does not die with the decedent. 
· McDavid v. United States:  The court held that the estate can sue on behalf of the decedent for the decedent’s pain and suffering.
· Some states allow for a hybrid of wrongful death and survival statutes.  
· Wrongful death = survivors recover
· Survival Statute = Cause of action for decedent’s recovery
· Punitive Damages:  In awarding punitive damages, look to:
· 1) the degree of reprehensibility of the act
· a) Physical vs economic harm
· b) Indifference v. reckless disregard
· c) vulnerability of target
· d) repeated or isolated incidents
· e) intentional malice, trickery, or deceit
· 2) the disparity between actual harm and punitive damages award
· Look at compensatory damages awarded vs the punitive amount
· Single digit ratio is good, but doesn’t mean others will be struck down
· 3) Look at the jury award in relation to the civil penalties and fines
· Exxon Valdez, State Farm v. Campbell
Affirmative Defenses to Negligence
· Affirmative defenses based on the plaintiff’s conduct:
· Contributory Negligence: If a plaintiff’s negligence contributed in any way to the injury, then the plaintiff cannot recover.
· Last Clear Chance Rule:  The doctrine of last clear chance permits the plaintiff to recover despite his own contributory negligence.  Under this rule, the person with the last clear chance to avoid the accident who fails to do so is liable for negligence.  
· Comparative Negligence:  The trier of fact weighs the plaintiff’s negligence against that of the defendant and reduces the plaintiff’s damages accordingly.
· Pure comparative negligence:  Pure comparative negligence allows the plaintiff to recover regardless of how much at fault they were for the injury.  The fact finder determines how much each party was at fault, and assigns damages based on that fault.
· Modified 51%:  The plaintiff’s fault needs to be equal to or less than 50% in order to recover.
· Modified 50%: The plaintiff’s fault must be less than 50% in order to recover
· Multiple Defendants:  Some courts say the plaintiff’s fault needs to be less than the aggregate defendant’s fault.  Some courts say plaintiff’s fault needs to be less than each individual defendant’s fault to recover.
· Hoffman v. Jones:  The court moves away from contributory negligence to comparative negligence
· Policy Reasons:
· We value the individual over industry
· Jury’s aren’t applying contributory negligence even though it’s the law - the law isn’t keeping up with the times
· To make comparative negligence work:
· Apportion fault between negligent parties
· Apportion damages based on fault
· Set-offs:  The courts will not use set offs when insurance companies are involved
· Special verdict: The jury is asked specific questions they have to answer in order to deliver a verdict.  Special verdict’s are useful in understanding how fault is being assigned.
· Willful and Wanton Conduct:  In a pure jurisdiction, the plaintiff is 95% at fault for stealing your car and driving drunk and you are 5% at fault for leaving the keys in your car, the plaintiff can recover 5% of the damages from you.
· Preclusion doctrine:  If the plaintiff’s actions are illegal or immoral, the plaintiff’s action kills the lawsuit before litigation.
· Wassel v Adams: A pure comparative negligence state, plaintiff argued that her negligence shouldn’t be compared to the defendants, because the defendants actions were wanton and willful, therefore the plaintiff’s negligence is irrelevant.  
· It should not be considered because it ameliorates the harshness of contributory negligence.
· 2 standards that are evaluated:
· Weaker standard: If one actor is slightly more negligent, there shouldn’t be an exception
· Higher standard:  Nothing to support that the defendant’s actions were willful and wanton
· Duty to Mitigate/Duty to Avoid Consequences:
· Duty to avoid consequences: Dare v. Sobule, there was no helmet law therefore no statutory requirement to wear a helmet.  
· Hutchins v. Schwartz: Suppress evidence that the victim was not wearing a seatbelt in the accident.
· Comparative negligence: Pre-accident conduct by the victim that was a cause of the accident and hence of all of the injuries or damages
· Failure to avoid consequences: Pre-accident conduct by the victim that did not cause the accident but that was a cause of some (perhaps all) of the injuries or damages.
· Failure to mitigate damages: Post-accident conduct by the victim that was a cause of some of the injuries or damages.  
· Failure to Minimize Damages:  Denial of recovery of any money from damages resulting from the failure to take care (not following doctors orders and further injury resulted).
· Failure to avoid consequences: 3 approaches-
· 1) Some courts exclude evidence entirely
· 2) Some courts impose total bar on recovery of damages that resulted from the failure to avoid
· 3) Percent reduction based on fault
· *Restatement advocates the third approach
· Assumption of Risk
· 1) Expressed assumption of the risk: The plaintiff directly says it absolves the defendant of any injuries that may result from the activity.  Usually a contractual waiver.
· 2)  Implied primary assumption of risk:  Standard where you engage voluntarily but there are inherent risks in the activity.  A no duty doctrine.  The plaintiff must have knowledge of the risk.
· 3) Implied secondary assumption of risk (a fading doctrine): Traditional affirmative defense, it was very common in employer/employee relationships.
- Imputed Negligence:  The plaintiff’s ability to recover diminishes by the actor’s negligence because the actor’s negligence is imputed to the plaintiff.  Contributory negligence is imputed only where the plaintiff and the negligent person stand in such a relationship to each other that the courts find it proper to charge the plaintiff with that person’s negligence, ie they would be vicariously liable. 

