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I.  4th Amendment: People should be free in their persons from unreasonable searches and seizures
A.  Search: A search is a governmental intrusion into an area where a person has a reasonable and justifiable expectation of privacy
B.  Seizure: A seizure is the exercise of control by the government over a person or thing.
C.  Reasonableness:  What is reasonable under the 4th Amendment is circumstantial.  Certain search and seizures are reasonable with a warrant.  Others are reasonable without a warrant.  
D.  If no search or seizure has taken place, the Fourth Amendment does not apply
II.  Exclusionary Rule: Prohibits the introduction at a criminal trial of evidence obtained in violation of a defendant’s Fourth, Fifth, or Sixth Amendment rights.
A.  Rationale: To deter the government from violating a persons constitutional rights
B.  Weeks: Exclusionary rule applies to Federal Government
C.  Mapp: Exclusionary rule now applies to states as well as Federal Government
D.  Good Faith Exception: The exclusionary rule does not apply when the police act in good faith relying on a defective search warrant.
1.  Purpose of the exclusionary rule is to deter improper police conduct, and the purpose is not served when the police are acting in good faith
III.   Searches: A search is a governmental intrusion into an area where a person has a reasonable and justifiable expectation of privacy
A.  Katz v. United States: Wiretapped the phone booth.  Was a search because:
1.  The person has exhibited an actual (subjective) expectation of privacy
2.  That expectation is one that society is prepared to recognize as reasonable
B.  Florida v. Riley
C.  Knowing Exposure to the Public: From Katz initially.  About a ‘reasonable expectation of privacy’
1.  United States v. White: Wiring a person is ok because defendant is knowingly disclosing info to someone else, wiring a location not ok because defendant is not knowingly disclosing info
2.  California v. Greenwood: PO going through trash that was put out for collection. First without a warrant, then got a warrant based on digging through the trash.
a)  “An expectation of privacy does not give rise to Fourth Amendment protection unless society is prepared to accept that expectation as objectively reasonable.
b)  Defendants exposed their garbage to the public sufficiently to defeat any 4th protection
D.   Open Fields Doctrine: Areas outside the curtilage are subject to police entry and search.  These areas are “held out to the public” and are unprotected by the 4th Amendment.  
1.  Considerations: The buildings proximity to the dwelling, whether it is within the same enclosure such as a fence that surrounds the house, whether the building is used for activities of the home, and the steps taken by the resident to protect the building from view of passersby. Oliver v. United States
E.  Fly Overs: The police may, within the Fourth AMendment, fly over a field to observe with the naked eye things therein California v. Ciraolo.  Even a low fly over by a helicopter to view inside a partially covered greenhouse is permissible Florida v. Riley.  May also take aerial photographs of a site Down Chemical Co. v. US
F.  Privacy and Technology
1.  United States v. Karo: Beeper in the chemicals.  Private residences are places were people normally expect privacy free from unauthorized government intrusion.  Less intrusive than a full scale search, but it reveals critical facts about the interior of the premises that the government could not have otherwise obtained without a warrant
2.  Kyllo v. US: Used thermal imaging device to detect heat in the home was a search
a)  Standard for technology: Where technology is not in general public use, obtaining information using sense enhancing technology regarding the interior of a home that could not otherwise be obtained without a physical intrusion, is a “search”
IV.  Seizure: A seizure is the exercise of control by the government over a person or thing
A.  Florida v. Bostick: 4th Amendment permits police officers to approach bus passengers at random to ask questions and to request their consent to searches, provided that a reasonable person would understand that he is free to refuse
1.  This encounter will not trigger a violation of the 4th Amendment unless it loses it’s consensual nature
B.  United States v. Drayton: No requirements to inform the suspect of their right to refuse to cooperate with the search
C.  Brower v. County of Inyo: Is a roadblock a seizure?
D.  Consent Searches:
1.  Schneckloth v. Bustamonte: Consent requires the legitimate need for a search and the absence of coercion
V.  Probable Cause: A police officer has probable cause to arrest when “the facts and circumstances within the officers knowledge and of which they had reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.”
A.   Most often found with informants
B.  Nathanson v. United States: Officer swore affidavit that was based on the officers hunch, and it was found to be an illegal search.  Mere affirmance or belief or suspicion is not enough
C.  Draper v. United States: Search based on informants tip, informant was historically reliable.  The police officer had probable cause to support the arrest, and the subsequent search was a permissible search incident to arrest.
D.  Spinelli v. United States: Warrant search based on affidavit which included information from a so called reliable informant, court said there wasn’t enough info about the informant to determine if they were actually reliable enough to support probable cause
1.  SCOTUS rejected a “totality of the circumstances” view and went with a “precise analysis” of informants tip that emphasizes both the informant’s reliability and the basis of his knowledge
a)  PO gave no evidence to support the claim that the informant was reliable, other than by saying “the informant is reliable” 
b)  It’s important to know how the informant got their info for it to be a reliable support of probable cause
c)  Spinelli Two Prong Test: An anonymous letter must satisfy two independent requirements before it can be relied on for probable cause:
(1)  As to adequately reveal the “basis of knowledge” of the letter writer, how they came about the information
(2)  It has to provide facts sufficiently establishing either the “veracity” of the affiant’s information or the “reliability” of the informant’s report in this case
E.  Aguilar test?
F.   Draper and Spinelli are at odds, resolved by Illinois v. Gates
G.  Illinois v. Gates: Anonymous letter tipping about drug dealers.  Specific about the next buy trip.  Info about that trip checked out by PO. PO got search warrant based on their surveillance (based on the note) and the anonymous note itself.
1.  Do the facts by them self (the plane ticket, driving back from FL) create probable cause? Probably not.  
2.  Does the letter give any indication of the basis for the letter writers info? No.  
3.  Then something more is needed in order for there to be probable cause to get a warrant
H.  Anonymous tips have to have establish their accuracy, reliability and basis of knowledge but this is not a strict test, they should be understood as closely intertwined issues that may usefully illuminate the common sense, practical question whether there is probable cause to believe the evidence is in the particular location
1.  Useful factors in a “totality of the circumstances” analysis (overrules Spinelli’s two prong test)  
a)  Issuing magistrate is to make a practical, common-sense decision, whether given all the circumstances set forth in the affidavit including the “veracity and basis of knowledge” of person supplying here say information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.”  
(1)  The reviewing court just has to ensure that the magistrate had a “substantial basis for concluding” that probable cause existed
b)  A flexible, common-sense standard articulated here better serves the purposes of the Fourth Amendment’s probable-cause requirement
I.   Ornelas v. United States: Probable cause to make a warrantless search
1.  The principle components of a determination of probable cause will be the events which occurred leading up to the stop or search, and then the decision whether these historical facts, viewed from the standpoint of an objectively reasonable police officer amount to probable cause
2.  Should courts use a de novo standard when reviewing if a police search conducted without a warrant was based on reasonable suspicion and probable cause?
a)  The ultimate questions of reasonable suspicion and probable cause to make a warrantless search should be reviewed de novo
(1)  The principle details of the de novo review should be an analysis of events leading up to the search and the objective review of the search
J. How should the level of probability be apportioned among the people there, ie who is a suspect and who is a bystander?
1.  Maryland v. Pringle:  Front seat passenger in a car with drugs and money was arrested.  Court ruled the passengers arrest did NOT violate the passengers 4th Amendment rights because a “reasonable officer could conclude that there was probable cause to believe that Pringle committed the crime of possession of cocaine.” 
a)   in Wyoming v. Houghton the court noted that “a car passenger..will often be engaged in common enterprise with the driver...and have the same interest in concealing the fruits or the evidence of their wrongdoing.” 
VI.  The Warrant Requirement
A.  Warrants must:
a)  Particularly describe the place to be searched and the persons or things to be seized
b)  Be issued by a magistrate who is neutral and detached
B.  Oath or Affirmation Requirement: Probable cause must be supported
a)  Is often satisfied by specifying the facts giving rise to the probable cause in a police officers affidavit attached to the warrant application.  Can also give an oral statement. Can be done in person or sometimes over the phone.  
b)  It’s important that the circumstances giving rise to the probable cause be adequately presented to the magistrate
c)  A defendant can challenge a facially sufficient affidavit after the fact when it is shown to contain false statements
d)  Negligent or innocent falsehoods will not invalidate a warrant
(1)  If D can establish that it contained perjured statements, or false statements made with reckless disregard of their truth, and show that the remaining content is not sufficient to establish probable cause, the search warrant will be voided and the fruits of the search excluded. 
C.  The Magistrate: Doesn’t always have to be a judge, just needs to be a “neutral party” Searches pursuant to a warrant uncover evidence 90% of the time, so even if it’s not the most thorough review by the magistrate, getting warrants is a good idea.  pg 451.  
D.  The Particularity Requirement: 4th Amendment Text requires warrants “particularly describe the place to be searched, and the person or things to be seized.”  With respect to places, the description should be particular enough to permit an officer “with reasonable effort to ascertain and identify the place intended”
1.  Purposes of this requirement:
a)  It supports the probable cause requirement.  If the PO cant specify what they are looking for, the factual basis for their suspicions is likely weak
b)  It limits the legitimate scope of searches both spatially and temporally
c)  The requirement helps to ensure that people will not be wrongly deprived of their property
E.  Execution of Warrants: The manner in which searches pursuant to a warrant are carried out can bring up 4th Amendment issues.  
1.  Knock and Announce Searches: Based on reasonableness
a)  Wilson v. Arkansas: Absent some law enforcement interest establishing the reasonableness of an unannounced intrusion, the Fourth Amendment requires police to knock and announce themselves before entering premises to execute a warrant
b)  Richards v. Wisconsin: No categorical rules allowing “no knock” searches for a category of cases
c)  No Knock entry is justified when: The police must have a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime (ie allowing the destruction of evidence)  
d)  United States v. Ramirez: This standard applies even when officers must damage property to make their unannounced entry
(1)  Excessive or unnecessary destruction of property in the course of a search may violate the 4th Amendment, even if the search is lawful
e)  United States v. Banks: Whether a 15-20 second wait before a forcible entry satisfies the 4th. Yes it is.  
(1)  Police in exigent circumstances may damage premises so far as necessary for a no-knock entry without demonstrating the suspected risk in any more detail than the law demands for an unannounced intrusion simply by lifting the latch
(2)  Absent exigent circumstances the police must knock and receive an actual refusal or wait out the time necessary to infer one
(a)  In this case, exigency ripened after knocking and waiting, justifying the entrance
(3)  The threat of physical violence or escape may justify a no knock entry
(4)  For drugs, the police must have a reasonable suspicion that knocking and announcing their presence before entering would be “dangerous or futile, or inhibit effective investigation of the crime.”
(5)  It’s enough for police to have a reasonable suspicion of exigent circumstances to enter after a reasonable amount of time.  
(a)  In this case, 15-20 seconds is long enough to flush cocaine so that created an exigency that waiting any longer would “inhibit the effective investigation of the crime”
2.  Exceptions to the Warrant Requirement:  Katz says “Searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment, subject only to a few specifically established and well delineated exceptions.”
a)  Exigent Circumstances:  Mincey v. Arizona: Shootout in the apartment. Police present for shootout did not search beyond administering aid to victims and guarding suspects. Homicide detectives came immediately, and searched the apt for 4 days with no warrant.  There were no exigent circumstances in this situation to support the warrantless 4 day search (even though it was a murder investigation).  
(1)  The seriousness of the offense under investigation does not itself create exigent circumstances of the kind that justify a warrantless search under the 4th Amendment
b)  Welsh v. Wisconsin: An important factor to be considered when determining whether any exigency exists is the gravity of the underlying offense for which the arrest is being made.  DUI guy walked home, PO went into his house and arrested him for a “non-criminal traffic offense”
3.  Fleeing Suspects: Warden v. Hayden- Armed robber identified and runs into a house. PO follow into house and search the house.  Court held this was a valid warrantless search.  
a)  Police can conduct a search of a house for the suspect and weapons without a warrant because of exigent circumstances.  Guns are dangerous.  
b)  Rationale: Fourth Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others
F.  Plain View: Turns on whether the police were behaving legally when they first saw the evidence in question
1. Class case, PO moves papers on dashboard to see VIN and also sees a gun.  The officer was allowed to seize the gun because of the plain view doctrine.  Since the officer was in a position he was authorized to be in, and from which he could legally gain physical control over it, the officer was allowed to seize the gun.  
2.  Arizona v. Hicks: Officer responding to shooting in an apartment recorded serial numbers of stereo, but in doing so moved some items.  
a)  The mere recording of serial numbers did not constitute a seizure
b)  The moving of equipment did constitute a search separate and apart from the search for the shooter, victims, and weapons that was the lawful objective of his entry into the apartment.
(1)  By taking action unrelated to the objectives of the authorized intrusion, which exposed to view concealed portions of the apartment or its contents, did produce a new invasion of respondents privacy unjustified by the exigent circumstance that validated the entry
c)  But if it was a reasonable search under the 4th Amendment then it’s ok
(1)  If the plain view doctrine would have sustained a seizure of the equipment, then the search would be valid.  
(a)  Reasonable suspicion is less than probable cause
(b)  The officer has a reasonable suspicion the equipment was stolen
(c)  Probable cause is required in order to invoke the plain view doctrine
d)  Warrantless seizures may not rely on special operational necessities and must be done with probable cause
3.  Warrantless Seizure: Horton v. California: Even though inadvertence is a characteristic of many warrantless searches, it is not a necessary condition.  The seizure in this case was valid under the plain view doctrine
a)  REQUIREMENTS of a warrantless seizure:
(1)  An essential predicate to any valid warrantless seizure of incriminating evidence is that the officer did not violate the Fourth amendment in arriving at the place from which the evidence could be plainly viewed.  Must be at a legal vantage point.  
(2)  The item must be in plain view AND it’s incriminating character must also be “immediately apparent”
(3)  The officer must be lawfully located in a place from which the object can be plainly seen, but the officer must also have a lawful right of access to the object itself
b)  The absence of inadvertence does not automatically void the plain view doctrine
4.  The Automobile Exception to the Warrants Clause
5.  California v. Acevedo:  The auto exception to warrants and its application to the search of a closed container in the trunk
a)  PO searched car and trunk, and opened the package in the trunk and found marijuana
b)  Carroll established an exception to the warrant requirement for moving vehicles:
(1)  There is a necessary difference between searching structures and search of a vehicle because the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought
(2)  The warrantless search of an automobile, based upon probable cause to believe that the vehicle contained evidence of crime in the light of an exigency arising out of the likely disappearance of the vehicle, does not violate the 4th Amendment.
(3)  People have a lesser expectation of privacy in their vehicles than in their home
c)  Chambers v. Maroney refined this: The existence of exigence circumstances was to be determined at the time the automobile is seized.  Driver arrested and car taken to station, then searched.  Was a valid warrantless search because at the time of immobilization it was an exigent circumstance
d)  US v. Ross: A warrantless search of an auto under the Carroll doctrine could include a search of a container or package found inside the car when such a search was supported by probable cause.  
(1)  The scope of Carroll properly included a “probing search”  of compartments and containers within the automobile so long as the search is supported by probable cause.  If the police have full probable cause to search a vehicle, they may search the entire vehicle (including the trunk) and all containers within that vehicle that might contain the object for which they are searching
(2)  Contrast with rule governing the search of closed containers not related to a car in US v. Chadwick: Rule is unique to luggage and other closed packages, bags, and containers.  Couldn’t search the luggage.  
(a)  Arkansas v. Sanders: Said PO couldn’t do a warrantless search luggage in the trunk “merely because it was located in an automobile lawfully stopped by the police.  This is because of a heightened privacy expectation in personal luggage
(3) To reconcile all this, the court in Ross determined the Carroll doctrine of searching in containers that are in cars covers searches of cars when the police have probable cause to search the entire vehicle, but the Chadwick doctrine of not looking in luggage covers the search of luggage when the officers had probable cause to search only the container within the vehicle.  
e)  Looking at the distinctions between when you can warrantlessly search in containers in cars and when you cant, the Court decided the Fourth Amendment does not require the police to obtain a warrant to open a container in a moveable vehicle simply because they lack probable cause to search the entire car. 
f)  Acevedo RULE: The Carroll rule is applicable to all auto searches- The police may search any auto and the containers within it where they have probable cause to believe contraband or evidence is contained
G.   Arrests: 
1.  US v. Watson: Warrantless arrest was ok. Warrantless arrests outside the home are ok
2.  Riverside v. McLaughlin: A defendant arrested without a warrant and held in custody must receive a judicial determination within 48 hours of whether his arrest met the probable cause standard
3.  Payton v. New York: Warrants are necessary for arrests inside the home (does not require a search warrant for the home though).  No search warrant means you can’t go to their home when you know they’re not there and search the home when you only have a arrest warrant for the person. 
4.  Steagald v. United States: Arrest warrant for a person who the PO knew was in another persons home, found drugs in other persons home.  The arrest warrant did NOT justify the search of someone else’s home
H.   Atwater v. Lago Vista: The Fourth Amendment does not forbid a warrantless arrest for a minor criminal offense (here it was not wearing a seatbelt).  
1.  Police CAN constitutionally arrest someone without a warrant for a petty offense.  Combined with Knowles, PO can arrest anyone for a traffic violation, which means they can conduct a search incident to that arrest
a)  DISSENT said this a potential use for racial profiling, where minor traffic infractions can be an excuse for harassment.  
2.  US v. Awadallah pg 530. Highlighted by TY
I.   Searches Incident to Arrest:
1.  Historical evolution of searches incident to arrest:
a)  Weeks v. US: It is not an assertion of the right on the part of the government to search the person of the accused when legally arrested to discover and seize the fruits or evidences of crime
b)  Carroll v. United States: “Whatever is found upon the arrestee's person or in his control which it is unlawful for him to have and which may be used to prove the offense
c)  Agnello v. United States: The rule also encompasses “the place where the arrest is made in order to find and seize things connected with the crime as its fruits or as the means by which it was committed, as well as weapons and other things to effect an escape from custody
d)  Marron v. United States: The court relied on Weeks to uphold a search that was conducted pursuant to a warrant, but that clearly exceeded the scope of the warrant.  The search incident authority “extended to all parts of the premises used for the unlawful purpose”
e)  Go-Bart Importing Co. v. United States: Cut back on the search incident to arrest doctrine.  The search of a desk, safe, and other parts of an office was unlawful, in part because the arresting police had an abundance of information and time to obtain a search warrant
f)  United States v. Lefkowitz: The Court invalidated the warrantless search of desk drawers and a cabinet, despite the search was conducted in connection with a valid arrest
g)  Harris v. United States:  PO arrested defendant in living room on forgery charges, and searched the entire apartment for forged checks.  They found and seized altered selective service documents. 
h)  Trupiano v. United States: 4th Amendment violation when officers arrested a bootlegger and seized the still without a warrant.
i)  US v. Rabinowitz: Arrested a forger.  Searched his office.  Court upheld the search citing Harris because agents had “the right to search the place where the arrest is made in order to find and seize things connected with the crime.” 
2.  Chimel v. California (name case): Court held you cannot conduct a search of the entire house “incident to an arrest” the search must be limited to the area within the immediate control of the suspect.
a)  History: PO can search-
(1)  the person (Weeks)
(2)  Whatever is in the persons control (Carroll)
(3)  The place where the arrest is made (Agnello)
(4)  Area in possession or under the control of the person arrested (Rabinowitz- overruled because it gives the PO a windfall when arresting suspect at home as opposed to other places)
b)  Dissent: Arrest creates exigent circumstances, it’s impractical to get a warrant when making an arrest, the evidence may disappear.  
c)  Chimel clarified the scope of a permissible search incident to arrest in the arrestee’s home
d)  US v. Robinson: Assumed arrest was lawful, during search incident to arrest the officer felt an unidentifiable object.  When inspecting it, it was drugs.  Court upheld the search as lawful.  Rationale: Search incident to arrest is historically approved 1) search may be made of the person of the arrestee by virtue of the lawful arrest and 2) the search may be made of the area within the control of the arrestee.
3.  Justification for search incident to arrest: Need to disarm the suspect to take him into custody and the need to preserve evidence on his person to use at trial.
a)  Argument against a per se rule that searches incident to arrest of the arrestee and the area in their immediate control is that it could lead to pretextual arrests.  
(1)  Dissent also argued that it was impermissible to warrantlessly open the package found during the search incident to arrest.  
4.  Maryland v. Buie (TY highlighted as IMPORTANT): The court held that officers may “as a precautionary matter and without probable cause or reasonable suspicion, look in closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched.”  When looking in additional areas not immediately adjoining the scene, there must be an articulable suspicion that the area swept harbors an individual posing a danger to those present. 
a)  Must be aimed at spaces where a person may be found
b)  Holding in response to if it’s ok to conduct a “protective sweep” through a home when conducting an arrest there
5.  New York v. Belton: Rule like decision- Driver pulled over for speeding, PO saw marijuana in the car in plain view.  Arrested driver and then thoroughly searched the car, finding more drugs in the pocket of a jacket in the back seat.  This search was legal because when a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of that automobile” including examining the contents of any containers found there
a)  Searches within the immediate control of the arrestee are fair game, and with cars, the rationale is everything in the car’s compartment is within the arrestees immediate control
J.  Thornton v. US: Belton governs even when an officer does not make contact until the person arrested has left the vehicle.  In Belton there was no reliance on the fact that the officer ordered the occupants out of the vehicle, or that officer initiated contact while suspect was in the vehicle. 
1.  Here the car was still in the arrestee’s immediate control and therefore searchable incident to arrest.  Emphasis on the area in the arrestees immediate control, doesn’t matter if he was in or out of the car as long as the car is within his immediate control
2.  An officer may search a suspect’s vehicle under Belton only if the suspect is arrested
3.  A custodial arrest is fluid and the danger to the police officer flows from the fact of the arrest, and its attendant proximity, stress and uncertainty.  
4.  As long as the arrestee is the sort of “recent occupant” of a vehicle that this defendant was, officers may search that vehicle incident to the arrest.
5.  HAVE QUESTIONS ABOUT THIS CASE AND BELTON!
K.  Inventory Searches
1.  Colorado v. Bertine: DUI arrest made, before two truck took car away police did an inventory of the car.  The Court said this was permissible because “inventory procedures serve to protect an owner’s property while it is in the custody of the police, to insure against claims of lost, stolen, or vandalized property, and to guard the police from danger.”
2.  Searches incident to arrest and inventory searches both can be argued to incentivize arrest.  pg 550.  Arrests can be seen as a powerful means of gathering evidence.  Both liberty and privacy are at stake in arrests.
3.  Knowles v. Iowa:  Driver ticketed for speeding.  Therefore the officer cannot conduct a full search of the car (no arrest was made).  
a)  Neither of the Robinson 2 part rationale was present here (officer safety or preserving evidence) therefore it was an unlawful search
b)  The Court reaffirmed that Robinson was a bright line rule
L.  Reasonableness: Terry Stops
1.  Terry v. Ohio: Were defendants right to personal security violated by an unreasonable search and seizure in this case? This was a “stop and frisk” 
a)  Differentiating between a stop and an arrest, and a frisk and a search is tricky, and this Court decided that for 4th Amendment standards, a stop is a seizure and a frisk is a search, but the issue is are they unreasonable? 
b)  The court approaches this issues “mindful of the limitations of the judicial function in controlling the myriad daily situations in which policemen and citizens confront each other on the street...” (highlighted by TY)
c)  The Court ruled on this issue very narrowly and only on the facts presented in this case
d)  The 4th Amendment covers seizures of a person which do not end in arrest.  Whenever a police officer accosts an individual and restrains his freedom to walk away, he has “seized” that person
e)  This is not an exception to the warrants clause, it’s under the 4th’s reasonableness clause
f)  Was the search/seizure unreasonable Test: 2 parts-
(1)  Was the officer’s action justified at its inception
(2)  Was it reasonably related in scope to the circumstances which justified the interference to begin with
(3)  Balancing test: Balance the need to search or seize against the invasion which the search or seizure entails.  Do the government’s interest in personal safety outweigh the intrusion of the search? If so, then it is a valid search.
(4)  In justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant the intrusion
g)  RULE FROM TERRY: An officer can conduct a reasonable search for weapons for officer safety where the officer has reason to believe that he is dealing with an armed and dangerous individual regardless of whether he has probable cause to arrest the individual for a crime.  
(1)  Weight is given to the specific reasonable inferences the officer is entitled to draw from the facts in light of his experience
(2)  The whole purpose of this (as opposed to search incident to arrest that is important for safety and evidence preservation) is officer safety, so the frisk is limited to areas that can reasonably hide a weapon
2.  Compare Terry to United States v. Place: Using drug sniffing dog on luggage, luggage was detained, then a warrant was issued.  The defendants 4th Amendment was violated when the luggage was detained without probable cause  (pg 574)
3.  The Court is more willing to adopt bright line rules when it comes to officer safety
a)  Pennsylvania v. Mimms: Balanced the officers interest in taking action when he did (seeing the bulge of a gun in the defendants clothes) with the de minimus intrusion on personal privacy (YIN HIGHLIGHTED)
b)  Yin Highlighted note 3 pg 576: Michigan v. Long: Further attests to the courts deference to law enforcement when officer safety is claimed 
(1)  RULE: The search of the passenger compartment of an automobile, limited to those areas in which a weapon may be placed or hidden, is permissible if the police have reasonable suspicion to believe that the suspect is dangerous and may gain immediate control of the weapons
c)  Yin Highlighted note 4 pg 577
M.  Terry and progeny have come to be defined with a “reasonableness” standard.  Officers need to have a “reasonable” or “articulable suspicion” to conduct a Terry stop.
N.  Florida v. JL: Unanimous Court
1.  An anonymous tip that a person is carrying a gun, by itself, is not enough to justify a police officers stop and frisk of the suspect.  
2.  The officers suspicion did not come from their own observations, but solely from an unknown caller, where there was no demonstration of the tipsters basis of knowledge or veracity
3.  There was no predictive nature of the tip, so the police had no way of testing the accuracy of the tipsters knowledge (no, “this person is going to do this at this time” and PO can see that that did happen in the future. This was just “he’s wearing a plaid shirt”)
4.  The Court articulates that this decision is binding only in cases where the officers authority to make the initial stop is in question
O.  Illinois v. Wardlow: How should a suspects running away when they see police be treated? Is it suspicious? 
1.  Defendant saw police and ran.  Police followed him, cornered him, and immediately frisked him.  The searched turned up a gun.  The police arrested the defendant.
2.  This incident is governed by Terry where an officer may conduct a brief, investigatory stop when the officer has a reasonable, articulable suspicion that criminal activity is afoot.  
a)  Reasonable suspicion is less demanding than probable cause, but there must be a minimal level of objective justification for making the stop
b)  Someone being in a high crime area is not itself suspicious, but officers are not required to ignore the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation.
c)  Fleeing from police is suggestive of wrongdoing.
d)  Reasonable suspicion must be based on commonsense judgements and inferences about human behavior
(1)  Use a “totality of the circumstances” test
P.  Whren v. US: Defendants allege police used traffic violation as a pretext to stop them because the police lacked either reasonable suspicion or probable cause to stop defendants because of drug dealing.  Was this an unreasonable search and seizure under the 4th?
1.  SCOTUS held it was not unreasonable, as long as police have a reasonable cause to believe a traffic violation has occurred, they can stop any vehicle.  
2.  A traffic violation did occur (not using turn signal and speeding away from stop sign at an unreasonable speed) so it was a reasonable search and seizure incident to a traffic violation, regardless of other motives of the police. Once the police did the valid stop, the drugs were in plain view. 
3.  The balancing test of weighting government’s interest vs individual harm only applies in unusually harmful search and seizures
Q.   Roadblocks: Contrast roadblocks with Terry Stops- Terry stops require individualized suspicion of criminal activity to justify an intrusion on 4th Amendment Interests.  Do roadblocks also require individualized suspicion? Roadblocks are suspicion-less stops of everyone who goes by when a roadblock is set up.  Does the government interest outweigh individuals interest here always? 
1.  US v. Martinez-Fuerte: The Court approved a suspicion-less stopping of vehicles at a permanent checkpoint by the Mexican border.  Interest balancing justified it: the need to make stops was great, the intrusion was small.
2.  Delaware v. Prouse: The Court did not allow random, suspicion-less police stops of cars to check licenses and registration.  The court said develop other less intrusive ways to do it, or methods that don’t involve unconstrained exercise of discretion
3.  Michigan Dept of State Police v. Sitz: DUI checkpoints- the suspicion-less roadblock stops were permissible due to the “magnitude of the drunken driving problem and the States’ interest in eradicating it and unlike the random nature of Prouse, all cars were stopped at this DUI roadblock.
4.   Indianapolis v. Edmond (name case): Vehicle checkpoints that stopped each car, one officer would do a plain view examination of the car, another would walk a drug sniffing dog around the car.  Stops lasted less than 5 min unless there was reasonable suspicion/probable cause.  Primary purpose of these stops was the discovery of illegal drugs.  No probable cause/reasonable suspicion to stop cars when they were coming into the checkpoint, cars were stopped randomly. 
a)  The Court held that because the checkpoint program’s primary purpose was indistinguishable from the general interest in crime control, the checkpoints violated the 4th Amendment against unreasonable search and seizure.  
b)  The Court “cannot sanction stops justified only by the generalized and ever present possibility that interrogation and inspection will reveal the driver has committed some crime” 
c)  Checkpoint unreasonable if it’s only purpose is to uncover ‘ordinary criminal wrongdoing’ 
d)  Dissent said the reasonableness of the city’s roadblocks dependent on whether they served a significant state interest with minimal intrusion on motorists
5.  Illinois v. Lidster: Police checkpoints where police stop motorists to ask for information about a recent accident is reasonable, therefore constitutional
a)  The checkpoint here was reasonable because it advanced a “grave” public interest (“investigating a crime that had resulted in a human death”) and interfered minimally with the 4th Amendment
b)  Distinguished this information seeking checkpoint from a crime control checkpoint
R.  The legal status of roadblocks is in limbo when comparing Edmond and Lidster.  Border checkpoints are on firm ground, they’re usually always ok.  Checking luggage from int’l flights, checking cars that cross the border, etc.  High government interest, low individual impairment
S.  Non-police searches: Suspicion-less drug testing in schools ok when it’s non-police actors doing the “searching” and it’s a special needs case. They only need reasonable suspicion.
1.  Vernonia School District v. Acton: Random drug testing of high school athletes is reasonable as judged by a balancing test that weights the intrusion on the individuals Fourth Amendment interest against the promotion of legitimate governmental interests”  
2.  Chandler v. Miller held that the special need in this case was not enough to constitutionally permit drug testing, the special need didn’t override the individuals acknowledged privacy interest
T.  LIMITS ON THE EXCLUSIONARY REMEDY
1.  The Good Faith Exception: United States v. Leon-  Police got a warrant, but it was later deemed insufficient.  The exclusion rule is a remedy aimed at deterring illegal police conduct.  Excluding the evidence here would not have had a deterrent effect, because the police did what they were supposed to do.  The cost of letting the defendant go outweighed the benefits of the exclusionary rule
a)   The warrant was facially valid
b)  Errors by the magistrate do not invoke the exclusion rule, errors by the police officer do
(1)  Groh v. Ramierz: Police failure to include constitutional specificity in the warrant invalidated the warrant
2.  Standing:  Who gets to invoke the exclusionary rule?
a)  Jones v. United States: In order to have standing to challenge an illegal search or seizure, one must have been a victim of the search or seizure, one against whom the search was direct as distinguished from one who claims prejudice only through the use of evidence gathered as a consequence of a search or seizure directed at someone else
b)  A defendant may seek to exclude evidence based on an illegal search only if the search infringed his own reasonable expectation of privacy, not someone else’s
(1)  Minnesota v. Carter:  The Fourth Amendment protects people not places.  An overnight guest in a home may claim the protection of the Fourth Amendment but one who is merely present with the consent of the householder may not. pg. 700 (rationale for that too) 
(2)  Minnesota v. Olson typifies the those who can claim 4th amendment rights in the home of someone else
(3)  Someone who is merely legitimately on the premises cannot claim 4th violations
(a)  Factors of “just being there”: The reason/nature of the visit, how long they were there, connection between the homeowner and guest
U.  Fruit of the Poisonous Tree: Evidence which is the result of an unlawful search and seizure may escape the exclusionary rule if it is sufficiently attenuated
1.  The government shouldn’t benefit from its own wrongdoing
2.  Allowing fruit of the poisonous tree would encourage illegal searches.  In order to avoid that illegitimate benefit, the government must forgo use of all evidence obtained because of police illegality, not just evidence obtained at the scene of the illegal search.
3.  FOTPT does not have to be excluded if “the taint has dissipated”
4.  Causation is the basic concept underlying FOTPT
a)  Was the evidence at issue obtained through an “independent source”
(1)  If so, it’s not suppressible
b)  Would the evidence inevitably have been discovered?
(1)  If so, it’s not suppressible
c)  Only if the evidence was neither obtained through an independent source nor inevitably discovered can it be suppressed
5.  Independent Source: When the challenged evidence has an independent (non tainted) source, it is allowed in.
6.  Inevitable Discovery
7.  Attenuation: The chain of causation is sufficiently long or complicated that you can say that a particular earlier link should not be deemed responsible for a later one
a)  United States v. Ceccolini: Seeing gambling slips from an invalid search then four months later doing something is too attenuated to be considered fruit of the poisonous tree
8.  Murray v. United States: 
a)  The Christian Burial Case: the police coerced the defendant into telling where the body was, but the body was in line to be found by police sweeps of the area any way.  This “inevitable discovery” dissipates the taint of the illegal action
V.  Impeachment: US v. Havens: RULE: Prosecution is allowed to expose defendants perjury through impeachment using illegally obtained evidence.  
1.  Defendant’s statements made in response to proper cross examination reasonably suggested by the defendant’s direct examination are subject to otherwise proper impeachment by the government, albeit by evidence that has been illegally obtained and that is inadmissible on the government’s direct case, as substantive evidence of guilt
2.   Illinois v. James: Havens impeachment exception only applies to defendants. 
VII.   The Fifth Amendment: The Right against Compelled Self-Incrimination
A.  The 5th Amendment manages the conflict between individual rights and government need
B.  Compulsion: No person shall be compelled
1.  In criminal cases, defendants who chose not to testify have the right to have their juries instructed not to draw inferences from their silence. Carter v. Kentucky
C.  Incrimination: In any criminal case
1.  If the witness’s answer poses a sufficiently serious risk of criminal punishment (and the other two elements apply) the privilege applies
a)  What counts as criminal punishment?
b)  How serious must the risk of criminal punishment be in order to trigger the privilege?
2.  Speaks more to the consequences of the answer, not when the question is asked
3.  US v. Ward: 
D.  Testimony: To be witness against himself
1.  Can be compelled to turn over the key to the safe, but not compelled to give the combo lock in your head
2.  Subpoenas and self incrimination: Subpoena’s are prevalent in white collar crime
a)  When the defendant produces the subpoenaed items, they are testifying to 1) that the documents exist, 2) testify to their authenticity 3) testify to the possession of them
3.  Immunity: Fisher is a name case for immunity
a)  Hale v. Henkel: Corporations have no privilege against self incrimination
b)  Fisher v. US: Since the government had not compelled the defendant to produce the documents, the documents themselves were not covered by the privilege
(1)  Privilege protects “testimony” from actually handing over the documents, and not the documents themselves. 
(2)   The testimony of handing over the documents is 1) that the documents exist, 2) testify to their authenticity 3) testify to the possession of them.  This incrimination is covered
c)  Hubbell v. United States: The government violated Hubbell’s immunity that he had from complying with a subpoena and used the “fruits of his act” of producing the documents against him
E.  Kastigar v. United States: A witness invoking the 5th can be compelled to give self incriminating testimony when they have been immunized  from use of that compelled testimony in subsequent criminal proceedings (use and derivative use immunity)
1.  Only use and derivative use immunity is required to compel testimony
a)  Don’t have to be given transactional immunity or immunity from prosecution for offenses to which compelled testimony relates
F.  A witness must explicitly claim the privilege of not incriminating them self
1.  3 exceptions:
a)  Police interrogation
b)  an exception that excuses statutory reporting requirements for “inherently suspect classes”
c)  and in cases in which exercising one’s rights would be penalized
2.  Once a witness answers, they can’t not explain that answer: “Disclosure of a fact waives the privilege as to details.” 
G.   Police Interrogation and Miranda
H.  Miranda v. Arizona: The prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self incrimination
1.  Custodial Interrogation: Questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way
2.  Miranda waivers must be voluntary. The due process requirement of voluntariness applies to confessions.
I.  Scope of Miranda: What is Custody
1.  Berkemer v. McCarty: DUI driver not given Miranda warning before he admitted to drinking and doing drugs. Wasn’t considered to be in custody because there wasn’t danger that he would be induced to speak where he would not otherwise do so freely
a)  Detention of a motorist is presumptively temporary and brief
b)  Circumstances around traffic stops are not such that motorists feel completely at the mercy of the police.  Traffic stops are usually done in public.  The atmosphere is less “police dominated” than station interrogations, which differentiates custody for Miranda.  
2.  Once a suspect is arrested, Miranda applies, regardless of the offense
a)  Terry stop = no miranda. Don’t need to mirandize a 4th amendment “seizure”
b)  Arrest = miranda
c)  Often Terry stops lead to arrests, so man
3.  Stansbury v. California: Intent of police doesn’t determine custody.  Brought man in for questioning as a witness to a crime, he made incriminating statements, then PO arrested and mirandized him.  He was not in custody when he made the statements so his statement was valid though not Mirandized
J.  What is interrogation?
1.  Rhode Island v. Innis: Police officers have conversation with each other, not suspect, about how awful it would be if the missing gun was picked up by kids.  The suspect then showed them where the gun was.  
a)  Miranda described custodial interrogation as questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way
b)  NEW RULE: Miranda safeguards come into play whenever a person in custody is subject to either express questioning or its functional equivalent.  ‘Interrogation’ under Miranda is not only explicit questioning but also any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.
(1)  Focuses on the perception of the suspect, not the intention of the police
c)  This case was not a functional equivalent either.  The Court held that the officers should not have known that their banter would’ve resulted in the suspect incriminating himself
2.  Illinois v. Perkins: Undercover cop in cell with suspect.  Defendant wants to suppress confession because he wasn’t mirandized, Court holds Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement
K.  Valid Miranda Waiver: Michigan v. Mosley: A reasonable and faithful interpretation of the Miranda opinion must rest on the intention of the Court in that case to adopt fully effective means to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously honored.  
1.  This requirement that authorities need to respect a persons exercise of that option counteracts the coercive pressures of the custodial setting
2.  Determination of if the person has decided to remain silent depends under Miranda on whether his right to cut off questioning was scrupulously honored
L.  2 hours between questioning was “scrupulously honoring” the invocation of the right to silence
M.  The burden of establishing a valid waiver depends on two factors: the waiver standard itself, and the burden of persuasion
1.  Moran v. Burbine = waiver standard
2.  Colorado v. Connelly = burden of persuasion (pg 883) 
a)  The state need only prove waiver by a preponderance of the evidence
N.  Contrast with Westover v. US: Defendant interrogated without Miranda warnings by local cops, then turned over to FBI who mirandized him and got a confession.  Inadmissible because FBI benefitted from the unmirandized interrogation of the local authorities
O.  Edwards v. Arizona: Invoked right to counsel, never got it. The next day he was remirandized, didn’t get counsel but didn’t ask for it, and gave a confession.  Court upheld the confession was invalid because he had invoked his right to counsel and never got it
1.  Schneckloth v. Bustamonte: Required only that the consent be voluntary under the totality of the circumstances
2.  The court holds that additional safeguards are necessary when the suspect invokes the right to counsel; a valid waiver of that right cannot be established by showing only that he responded to further police initiated custodial interrogation even if he has been advised of his rights.
a)  Once the suspect invokes the right to counsel, interrogation can only continue without the counsel when the suspect initiates
b)  The 5th amendment is a right to have counsel present at a custodial interrogation, no custodial interrogation, no counsel necessary
P.  Oregon v. Bradshaw: Defendant initiated by asking “what is going to happen to me now” and that was a valid waiver of his original invocation of counsel
Q.  The suspect must unambiguously request counsel Davis v. United States pg 868
R.  Saying you won’t make a written statement without counsel present is not an invocation of your rights Barrett pg 869
S.  Fare v. Michael asking for your parol officer is not asking for an attorney.  Interrogation was admissible because right to counsel was not invoked. 
T.  Invoking counsel means even if you talk to them but counsel isn’t present at the interrogation, you can’t initiate interrogation with defendant
U.  Waivers without invocation: Miranda said state would have a heavy burden to demonstrate waiver, but that burden has been lessened significantly
1.  North Carolina v. Butler: Agents determined suspect was literate, gave him a paper with Miranda warnings, asked him to sign it.  Suspect read it but didn’t sign it.  Then suspect incriminated himself.  Court upheld it as a valid waiver
2.  Colorado v. Spring: Valid Miranda waiver even though the PO didn’t tell the suspect every crime they were going to interrogate him about
V.  What if an attny is trying to contact the suspect and the suspect doesn’t know that?
1.  Moran v. Burbine: Lawyer trying to reach suspect, PO mislead lawyer.  Defendant didn’t invoke right to counsel and incriminated himself without counsel present. Court held the statement valid. 
W.  Under Moran or North Carolina, it is permissible for the police to take advantage of suspects ignorance and mistake, even outright deception seems to be allowed
VIII.  Miranda’s Constitutional Status
A.  New York v. Quarles: Gun was admissible pursuant to a “public safety exception” to Miranda pg 891
B.  The court has characterized Miranda as a prophylactic rule protecting the 5th amendment’s privilege against self incrimination. 
1.  Providing Miranda warnings before custodial interrogation provides “practical reinforcement” for the 5th Amendment right.  Quarles
2.  Oregon v. Elstad: Failure to administer Miranda warnings creates a presumption of compulsion
C.  Dickerson v. United States: Congress wanted a statute to override Miranda.  Court said Miranda is a constitutional decision, and it can only be overruled with an Amendment
1.  It’s constitutional because:
a)  It’s consistently applied to state courts
b)  Invited legislative action to protect the constitutional right against coerced self incrimination
c)  Exceptions just illustrate that no constitutional rule is immutable
D.  Missouri v. Seibert: Burned mobile home with body and mentally handicapped kid it it
1.  Police instructed to question her without miranda warnings, then after confession she was mirandized.  The Supreme Court affirmed that in circumstances where the interrogation was nearly continuous, the second statement is clearly the product of the invalid first statement and should be suppressed
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