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Though the subject matter of Constitutional Law with respect to civil 
liberties once consisted almost exclusively of a study of the Untied States 
Supreme Court’s jurisprudence regarding the first, fourth, fifth, sixth, 
and fourteenth amendments to the United States Constitution, the last 
few decades have seen a significant expansion in the use of State 
Constitutionalism in this area. By interpreting state constitutional 
provisions independently and differently from counterpart provisions in 
the federal bill of rights, states have assumed a primary role in 
expanding civil liberties and limiting unwarranted governmental 
intrusion into personal affairs. This Article examines two of Hawaii’s 
successes in using State Constitutionalism to define and enforce civil 
rights: the application of Hawaii’s equal protection law to the claimed 

∗ Retired Justice Levinson served 17 years as an Associate Justice of the Hawaii 
Supreme Court, from which he retired at the end of 2008. During his tenure on the 
Court, he authored Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), which was the first 
appellate decision in American history to hold that a state’s marriage laws were 
presumptively unconstitutional for discriminatorily prohibiting same-sex couples 
from marrying. He also authored numerous opinions addressing the lawful limits of 
governmental intrusion into the private affairs of individuals, the legitimacy of police 
interrogations and searches and seizures, and other related subjects. In 2006, he 
received the Allies for Justice Award from the National Lesbian and Gay Law 
Association and the American Bar Association’s Section on Individual Rights and 
Responsibilities, and in 2010, the Champions of Justice Award from the Hawaii State 
Bar Association. He is presently a board member of the ACLU of Hawaii, serving on 
its litigation and legislation committees, as well as a board member of Equality 
Hawaii, the state’s largest LGBT advocacy organization. 
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right of same-sex couples to marry and the intersection of Hawaii search-
and-seizure law and the police practice known as “walk and talk.” 
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I. INTRODUCTION 

In 1969, in the interstice between the end of the Warren Court and 
the debut of the incoming Burger Court, which was precisely when I took 
my basic law school Constitutional Law courses, state constitutions were 
invisible. The subject matter of Constitutional Law with respect to civil 
liberties consisted almost exclusively of a study of the United States 
Supreme Court’s jurisprudence regarding the first, fourth, fifth, sixth, 
and fourteenth amendments to the United States Constitution. No one 
gave a thought to, much less cared about, constitutionally speaking, state 
courts and constitutions, being (as we believed then) merely the hiding 
places of parochial troglodytes and racist bigots. “States’ rights” was a 
pejorative term, the mantra of the aforementioned parochial troglodytes 
and racist bigots who railed, on the sovereign states’ behalf, against the 
Supreme Court’s use of the federal bill of rights as a means of extending 
civil liberties and federally guaranteed protections to the ill-defended 
and oppressed victims of those very same sovereign but tyrannical states. 

It was therefore prescient and a tad ironic that two years earlier, in 
1967, the Supreme Court of Hawaii, the high court of the nation’s newest 
state, quietly slipped a footnote—gratuitous in the sense that the court 
relied exclusively on United States Supreme Court precedent to affirm 
the appellant’s criminal conviction—into State v. Texeira; the footnote 
posited the proposition that: 

[T]he Hawaii Supreme Court, as the highest court of a sovereign 
state, is under the obligation to construe the state constitution, not 
in total disregard of federal interpretations of identical language, 
but with reference to the wisdom of adopting those interpretations 
for our state. As long as we afford defendants the minimum 
protection required by federal interpretations of the Fourteenth 
Amendment to the Federal Constitution, we are unrestricted in 
interpreting the constitution of this state to afford greater 
protection.1 

The Texeira proposition amounted to a somewhat incomplete 
articulation of one of the best ideas implicit in American federalism—the 
doctrine of State Constitutionalism. Professor Jennifer Friesen’s 

1 433 P.2d 593, 597 n.2 (Haw. 1967). 
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exhaustive and encyclopedic treatise, State Constitutional Law,2 describes 
the construct in the following manner: 

 In thousands of decisions, the supreme courts of the fifty states 
have interpreted their state constitutions to grant claims of 
individual rights and liberties that were not protected by the United 
States Constitution, as interpreted by the Supreme Court. State 
courts have always been free to interpret state constitutional 
provisions independently and differently from any counterpart 
provisions in the federal bill of rights, even when state and federal 
provisions closely resemble one another. Their freedom and power 
to do so, however, has never been exercised so frequently as during 
the past few decades. 

 Courts in many states conduct an independent analysis of state 
constitutional rights claims as a matter of course, without regard to 
current trends in the Supreme Court. . . . In addition to well-
publicized decisions that uncouple state Bills of Rights from their 
federal counterparts—often to grant more rights to the citizen, or 
restrain government more—state courts enforcing state charters 
have been steadily interpreting provisions that are uniquely or 
primarily guaranteed by state rather than federal law. . . . 

 During the same era that has seen a historic expansion of state 
constitutional rights, individual rights secured by the federal 
Constitution, as interpreted by the United States Supreme Court, 
have stabilized or receded. As the Court has retreated from the 
rights-expanding philosophy of the Warren Court era, state courts 
have been asked to assume once again a primary role in enforcing 
civil rights and liberties by interpreting provisions long available in 
state constitutions but rarely, until the last few decades, invoked by 
the bench or bar. Nearly every state supreme court has contributed 
in some degree to the revival of state Bills of Rights, although some 
do so only occasionally.3 

II. HAWAII STATE CONSTITUTIONALISM 

I am proud to say that Oregon and Hawaii have been at the forefront 
of the aggressive use of State Constitutionalism as a tool for expanding 
civil liberties and limiting unwarranted governmental intrusion into 
personal affairs. Because time does not permit a more thorough 
examination, I will focus in a very summary way on two of Hawaii’s salient 
successes, leaving the Oregon discussion to Judge Schuman and 
Professor Kanter.4 The successes relate, first, to the application of Hawaii 

2 JENNIFER FRIESEN, STATE CONSTITUTIONAL LAW: LITIGATING INDIVIDUAL RIGHTS, 
CLAIMS, AND DEFENSES (4th ed. 2006). 

3 Id. at § 1.01[1] (footnotes omitted). 
4 See David Schuman, Using State Constitutions to Find and Enforce Civil Liberties, 15 

LEWIS & CLARK L. REV. 783 (2011); Stephen Kanter, Sleeping Beauty Wide Awake: State 
Constitutions as Important Independent Sources of Individual Rights, 15 LEWIS & CLARK L. 
REV. 799 (2011). 
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equal protection law to the claimed right of same-sex couples to marry 
and, second, to the intersection of Hawaii search-and-seizure law and the 
police practice known as “walk and talk.” 

A. Equal Protection and Same-Sex Marriage  

So, on to the first success, Baehr v. Lewin,5 which I suggest, at the risk 
of committing the sin of hubris, changed the history of the world. 
Changing the history of the world is not an opportunity that comes down 
the pike every day, much less in a typical lifetime. 

Here is what happened: In December 1990, three same-sex couples 
appeared at the State of Hawaii Department of Health (DOH), which has 
statutory jurisdiction over the issuance of marriage licenses in the Land 
of Aloha, and filed an application for each couple. A flummoxed clerk 
instructed the couples to come back later. In April 1991, the couples 
were handed identical letters by a representative of the DOH advising 
them, correctly, that Hawaii statutory law did “not treat a union between 
members of the same sex as a valid marriage,” marriage being restricted 
to persons of different sexes, and that issuance of marriage licenses to the 
couples would therefore constitute a futile act.6 

Nineteen days later, the couples sued the Director of the DOH, Jack 
Lewin (a decent and honorable man), in the Hawaii Circuit Court, 
alleging that, in refusing them access to the legal status of marriage, the 
State, through its DOH, had denied them their rights to privacy and to 
the equal protection of the laws, as expressly guaranteed by the Hawaii 
state constitution.7 I emphasize that the plaintiffs relied exclusively on 
the state constitution’s privacy and equal protection guarantees; they 
asserted no federal constitutional claims. In October 1991, the circuit 
court granted Lewin’s motion for judgment on the pleadings, ruling 
“that Lewin was ‘entitled to judgment in his favor as a matter of law’ and 
dismissing the plaintiffs’ complaint with prejudice.”8 The plaintiffs filed a 
timely notice of appeal with our court.9 

I should mention that, at the time the Baehr plaintiffs pressed their 
appeal, the appellate courts of only four states—Minnesota, Pennsylvania, 
Kentucky, and Washington—had addressed the right of same-sex 
marriage in published decisions, all unfavorably to the appealing same-
sex couples.10  

5 852 P.2d 44, reconsideration granted in part, 875 P.2d 225 (Haw. 1993). 
6 Id. at 50 n.3. 
7 Id. at 50. 
8 Id. at 52 (footnote omitted). 
9 Id. 
10 See Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971); De Santo v. Barnsley, 476 

A.2d 952 (Pa. Super. Ct. 1984); Jones v. Hallahan, 501 S.W.2d 588 (Ky. Ct. App. 
1973); Singer v. Hara, 522 P.2d 1187 (Wash. Ct. App. 1974). 
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The states, of course, had a monopoly over the marriage business in 
those simpler, pre-Defense-of-Marriage-Act times; apparently, no federal 
court had ever taken up the issue.11 

Given the winless past of what has now come to be known as the 
“marriage equality movement,”12 one would have supposed that the 
prospects of the Baehr plaintiffs prevailing on appeal would have been, to 
put it mildly, bleak; I would venture to guess that not a bookie in the land 
would have given odds on our court vacating the circuit court’s 
judgment. 

But folks, I am here to tell you that karma is real; for reasons that the 
plaintiffs could not possibly have foreseen when they were tossed, if not 
laughed, out of circuit court, the timing of the Baehr appeal could not 
have been more auspicious. Via a plurality opinion of the only two 
permanently sitting justices, in the result of which a third member of the 
Baehr court concurred (although by another analytical route), and over 
the vigorous dissent of a fourth member (in whose views the fifth 
member joined, although he could not sign the dissenting opinion 
because he was constitutionally prohibited from doing so by virtue of 
having reached the terminal age of 70), the Hawaii Supreme Court 
agreed with the thrust of the plaintiffs’ equal protection argument.13 I 
should note that the Baehr plurality became a three-justice majority when 
a reconfigured panel heard the DOH’s motion for reconsideration, and a 
newly confirmed justice, replacing the now-ineligible 70-year-old 
member, joined the lead opinion.14 

In distilled form, the Baehr court’s logic was as follows: 
The power to regulate marriage is a sovereign function reserved 
exclusively to the respective states. . . . In other words, marriage is a 
state-conferred legal status, the existence of which gives rise to 
rights and benefits reserved exclusively to that particular 
relationship. . . . [T]he DOH’s refusal to allow [the plaintiff 
couples] to marry on the basis that they [were] members of the 
same sex deprive[d] them of access to [that] multiplicity of rights 
and benefits.15 

Unlike the general, nonspecific language of the Equal Protection Clause 
of the fourteenth amendment to the United States Constitution, Hawaii’s 
equal protection clause—article I, section 5 of the state’s Bill of Rights—
expressly prohibited the State from denying any person “the equal 

11 Michael Clarkson & Ronald S. Allen, Same-Sex Marriage and Civil Unions: ‘Til 
State Borders Do Us Part?, BRIEF, Spring 2007, at 54. 

12 See Scott L. Cummings & Douglas NeJaime, Lawyering for Marriage Equality, 57 
UCLA L. REV. 1235, 1236–37 (2010); Amy Sueyoshi, Inequality in the Marriage Equality 
Movement, NAT’L SEXUALITY RES. CENT. (June 29, 2009), http://nsrc.sfsu.edu/article/ 
inequality_marriage_equality_movement. 

13 Baehr, 852 P.2d at 48, 68, 70. 
14 Id. at 74. 
15 Id. at 58–59 (citation omitted). 
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protection of the laws” or “the enjoyment of the person’s civil rights” and 
from discriminating against the person “in the exercise thereof because 
of,” among other things, “sex.”16 The relevant Hawaii marriage statute, 
on its face, “discriminate[d] based on sex against the [plaintiff] couples 
in the exercise of the civil right of marriage, thereby implicating . . . 
article I, section 5.”17 Because sex was a “suspect category” for purposes of 
equal protection analysis under article I, section 5, the discrimination 
embedded in the Hawaii marriage statute was subject to the “strict 
scrutiny” test.18 “It therefore follow[ed] . . . that (1) [the marriage statute 
was] presumed to be unconstitutional (2) unless [the DOH, as a state 
agent, could] show that (a) the statute’s sex-based classification [was] 
justified by compelling state interests and (b) the statute [was] narrowly 
drawn to avoid unnecessary abridgments of the [plaintiff] couples’ 
constitutional rights.”19 

Accordingly, the Baehr court vacated the circuit court’s order and 
judgment and remanded the matter to the circuit court for trial, at which 
the DOH would bear the burden of overcoming the marriage statute’s 
presumptive unconstitutionality.20 Foreseeably, the DOH failed to meet 
its burden on remand, and following a trial in late 1996, the circuit court 
entered findings of fact, conclusions of law, and an order and judgment 
conferring a resounding victory on the Baehr plaintiffs.21 

So, is same-sex marriage alive and well in Hawaii, which gave birth to 
it in the first place? Uh, no. The DOH immediately appealed the circuit 
court’s judgment, and, while the appeal was pending in our court, the 
electorate ratified a proposed amendment to the Hawaii Constitution in 
1998, which added article I, section 23 to the state’s Bill of Rights and 
provided that “[t]he legislature shall have the power to reserve marriage 
to opposite-sex couples.”22 The legislature has seen fit to reserve marriage 
to opposite-sex couples, although in May of this year, after much 
parliamentary maneuvering, the legislature did send to the governor a 
civil unions bill, which would have extended to same-sex couples a legal 
status entitling them to all the state-conferred rights, benefits, duties, and 
responsibilities that the state afforded married opposite-sex couples.23 
The governor, at the conclusion of much political theater, vetoed the bill 
this past July.24 

16 HAW. CONST. art. I, § 5. 
17 Baehr, 852 P.2d at 59. 
18 Id. at 67. 
19 Id. 
20 Id. at 68. 
21 Baehr v. Miike, Civ. No. 91-1394, 1996 WL 694235, at *22 (Haw. Cir. Ct. Dec. 3, 1996). 
22 HAW. CONST. art. I, § 23.  
23 H.R. 444, 25th Leg. (Haw. 2009).  
24 Civil unions: Lambda Legal and ACLU file lawsuit against state, HAW. INDEP., July 

29, 2010, http://www.thehawaiiindependent.com/story/civil-unions-lambda-legal-
and-aclu-file-lawsuit.  
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Thus, the battle for marriage equality continues to rage in Hawaii. 
The ACLU of Hawaii and Lambda Legal have jointly filed a lawsuit in 
state court on behalf of several committed same-sex couples,25 and, 
depending on the outcome of the imminent general election, we may 
well have a new governor who has already declared that he would sign a 
civil-unions bill identical to the one that was vetoed earlier this year.26 We 
may also have a new governor who has already declared that he would 
veto such a civil-unions bill.27 Be all of that as it may, I suggest that, given 
its context, Baehr v. Lewin qualifies as one of the more robust exercises in 
State Constitutionalism that this country has witnessed to date. 

B. Search, Seizure, and “Walk and Talk”  

I turn now to a second instance of State Constitutionalism—the 
Hawaii Supreme Court’s application of state search and seizure law—in 
assessing the lawfulness of a police tactic often dubbed “walk and talk,” a 
practice that mightily offended me during my trial court days but that the 
United States Supreme Court facilitated and approved (impliedly and 
expressly) in a trio of cases: Florida v. Royer,28 California v. Hodari D.,29 and 
Florida v. Bostick.30 I characterized those cases in a concurring opinion as 
creating a “surreal and Orwellian world . . . in which the fourth 
amendment to the United States Constitution seems to have atrophied to 
the condition of a vestigial organ.”31 In our own trio of cases—State v. 
Quino,32 State v. Kearns,33 and State v. Trainor34—the Hawaii Supreme 
Court later repudiated Royer, Bostick, and Hodari D., and killed the use of 
walk-and-talk as a means of gathering incriminating evidence for use in 
drug prosecutions in our state cou

As of the early 1990s, walk-and-talk, Hawaii-style, looked like this: 
 The Honolulu Police Department’s Narcotics/Vice Airport 
Detail (HPD) utilize[d] a “walk and talk” drug interdiction program 
in order to arrest drug smugglers and to seize any narcotics they 
might be carrying on their persons or in their luggage. This “walk 
and talk” program [initially did] not employ any type of “drug 

25 Id. 
26 Gay Marriage an Issue in Hawaii Gov. Race, ADVOCATE.COM, Oct. 3, 2010, 

http://www.advocate.com/News/Daily_News/2010/10/03/Gay_Marriage_an_Issue_ 
in_Hawaii_Gov_Race.  

27 Id. 
28 460 U.S. 491 (1983). 
29 499 U.S. 621 (1991). 
30 501 U.S. 429 (1991). 
31 State v. Quino, 840 P.2d 358, 365 (Haw. 1992) (Levinson, J., concurring) 

(citations omitted). One of the side benefits of State Constitutionalism is that you get 
to insult the United States Supreme Court with impunity. 

32 840 P.2d 358 (Haw. 1992). 
33 867 P.2d 903 (Haw. 1994). 
34 925 P.2d 818 (Haw. 1996). 
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courier profile” or require the officers to have a reasonable 
suspicion that a person [might] be in possession of illegal drugs, or 
[might] be engaged in criminal activity. Instead, members of the 
detail [were] trained to engage in “consensual encounters” whereby 
airline passengers [were] approached and, in a “conversational 
manner,” requested to consent to a search of their luggage or person. 

 The HPD train[ed] its officers to approach a passenger in the 
following manner: (1) the officer first observe[d] passengers 
arriving from an illegal drug “source city”; (2) the officer then 
approache[d] a passenger at random and identifie[d] himself as a 
police officer; (3) the officer ask[ed] the passenger if he would 
agree to talk to him; (4) the officer then ask[ed] whether the 
passenger ha[d] disembarked from the targeted flight; (5) after 
receiving oral affirmation, the officer ask[ed] the passenger for his 
identification and airline ticket; (6) the officer ask[ed] the 
passenger if he [was] carrying any narcotics; (7) upon receiving a 
negative answer, the officer request[ed] “consent” to search the 
passenger’s carry-on and check-in luggage; and, (8) if the 
inspection [was] fruitless, the officer then ask[ed] the passenger 
whether he ha[d] any narcotics on his person and request[ed] 
“consent” to pat down the passenger.35 

I should mention, as a rhetorical footnote, that the relevant 
governing federal and state constitutional language is identical, except 
for some archaic capital letters and unnecessary commas in the federal 
provision and a key phrase added in 1968 to the Hawaii provision. The 
fourth amendment to the United States Constitution, of course, provides 
in pertinent part that “[t]he right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause.”36 Article I, section 7 of the Hawaii Constitution provides 
in relevant part that “[t]he right of the people to be secure in their 
persons, houses, papers and effects against unreasonable searches, 
seizures and invasions of privacy shall not be violated; and no warrants 
shall issue but upon probable cause.”37 

Put succinctly, our court dispatched walk-and-talk as a facilitator of 
drug prosecution under state law via the following analysis. “[A] person is 
‘seized’ in the constitutional sense if, from an objective standpoint and 
given the totality of the circumstances, a reasonable person would have 
believed that he or she was not free to leave.”38 Thus, “a person is 
seized . . . when a police officer approaches [a] person for the express or 
implied purpose of investigating him or her for possible criminal 
violations and begins to ask for information.”39 Our court therefore held 

35 Quino, 840 P.2d at 360 (footnote omitted). 
36 U.S. CONST. amend. IV. 
37 HAW. CONST. art. I, § 7 (emphasis added). 
38 Trainor, 925 P.2d at 824 (citing Quino and Kearns). 
39 Kearns, 867 P.2d at 907.  
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that “once [a] stop turn[s] from general to inquisitive questioning, a 
reasonable person . . . would not . . . believe[] that he [or she] was free to 
ignore the officer’s inquiries and walk away” and that a seizure had taken 
place within the meaning of article I, section 7 of the Hawaii 
Constitution.40 Such a seizure could not be justified as a Terry-style 
“investigative stop” arising out of “reasonable suspicion” because truly 
random walk-and-talk interactions, by their very nature, would not 
involve “specific and articulable facts which, taken together with rational 
inferences from those facts,” would warrant a person “of reasonable 
caution . . . in believing that criminal activity was afoot.”41 Even walk-and-
talk encounters purporting to rely on drug courier profiles failed to 
generate reasonable suspicion because “the supposed characteristics of 
drug couriers, even considered in combination, describe a very large 
category of presumably innocent travelers, who would be subject to 
virtually random seizures” were such a foundation to be deemed 
sufficient.42 Walk-and-talks cannot be immunized from constitutional 
scrutiny on the basis that they are “consensual” unless: “(1) prior to the 
start of questioning, the person encountered [is] informed that he or she 
ha[s] the right to decline to participate in the encounter and could leave 
at any time, and (2) the person thereafter voluntarily participate[s] in 
the encounter.”43 Walk-and-talks cannot be consensual, however, even if 
the investigating officer admonishes the target that he or she is free to 
leave, because the position in which the target is placed is “inherently 
coercive and [is] calculated to overbear [the target’s] will and critically 
impair his [or her] capacity for self-determination.”44 Given such 
circumstances, the prosecution cannot meet its burden of proving that 
the target “voluntarily submitted to the investigative encounter.”45 So, 
based on the foregoing, the walk-and-talk procedure violates the 
proscription against unreasonable searches, seizures, and invasions of 
privacy set forth in article I, section 7 of the Hawaii Constitution, and any 
evidence obtained pursuant to that procedure is subject to suppression. 

III. CONCLUSION 

As I said earlier, time constraints have limited me to only a 
smattering of Hawaii’s jurisprudence in which the appellate courts have 
relied on the state constitution to extend and expand the rights and 
protections perceived by the United States Supreme Court to reside in 
the federal constitution. So I close with an “amen” to Professor Friesen’s 
observation: 

40 Quino, 840 P.2d at 364. 
41 Trainor, 925 P.2d at 826 (citations and emphasis omitted). 
42 Id. at 826–27 (citations and internal quotation marks omitted). 
43 Id. at 828 (quoting Kearns).  
44 Id. at 831. 
45 Id. at 830 & n.10, 831. 



Do Not Delete 8/11/2011  5:41 PM 

782 LEWIS & CLARK LAW REVIEW [Vol. 15:3 

 

 Independent application of the state Bill of Rights offers 
advantages for individual litigants and courts, both for legal 
practice and for legal theory, and strengthens, over the long term, 
the vitality of civil rights in a federalist system. It also offers 
challenges to the craft of lawyering and judging. When existing 
state constitutional precedent is underdeveloped or heavily 
dependent on federal analogues, courts and attorneys have unique 
opportunities to participate in making new constitutional law.46 

They should take advantage of that unique opportunity. 

46 FRIESEN, supra note 2, at § 1.01[1] (footnote omitted).  


