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JURISDICTIONAL STATEMENT

The U. S. Court of Federal Claims ("CFC") had original subject matter

jurisdictionof thisaeti0npursuantto 2gU.S.C. 1491(a)(1)(2008).Thissection

provides the CFC with jurisdiction to render judgments upon claims against the

United States ("U.S.") founded upon an express or implied contract with the U.S.

ld. Judgment was entered pursuant to RCFC 12(b)(6) granting a motion to dismiss

filed by the U.S. and dismissing the Complaint filed by the Resource Conservation

Group ("RCG") on Januar_y 11, 2011. A timely appeal was filed from that

decision on March 8, 2011.

The United States Court of Appeals for the Federal Circuit has jurisdiction

over this appeal of a final judgment of the United States Court of Federal Claims

pursuant to 28 U.S.C. § 1295(a)(3) (2000).

STATEMENT OF THE ISSUES

The U. S. Court of Federal Claims erred by granting the Motion to Dismiss

filed by the U.S. finding that the Department of the Navy ("Navy") con'ectly

rejected RCG's bid as non-responsive. The U.S. Court of Federal Claims erred in

finding that the Navy correctly interpreted 10 U.S.C. § 6976 (1999) to prohibit the

Navy from entering into a lease with RCG to mine the Naval Academy daily farm

property relying upon the definition of "real property" in 41 C.F.R. § 102-71.20

(2006).



The U.S. Court of Federal Claims also erred by granting the Motion to

Dismiss filed by the U.S. finding that the Navy did not breach an implied contract

of good faith and fair dealing with RCG by failing to advise RCG that mining on

the Naval Academy dairy farm property would render tile prospective bid non-

responsive and disqualify RCG while at the same time actively soliciting a bid

from RCG to mine the property and authorizing RCG to enter the property for the

purpose of investigating the mineral resources on the property. RCG advised the

Navy it would bid to lease the subject property for mining purposes, obtained the

Navy's specific permission to drill the property to evaluate the sand and gravel

reserves and expended significant sums of money in prepm'ing its bid. The Navy

acknowledges that it was aware of the intent and activities of this prospective

bidder but maintains it had no duty or obligation to advise that mining on said

property would render the prospective bid non-responsive and disqualify RCG.

RCG contends that the Navy provided no rational basis for its action in response

to its bid and further that the Navy's interpretation that 10 U.S.C. § 6976 (1999)

does not permit the leasing of said property for mining purposes is wrong. These

facts as alleged in RCG's Complaint are illustrative of a failure to act in good

faith, fairly and honestly prior to the award of a lease of government property.

Section 1491(a) encompasses the contractual obligation to act in good faith.
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STATEMENT OF THE CASE

On January 11,2011, the U.S. Court of Federal Claims granted a Motion to

Dismiss filed by the U.S. pursuant to RCFC 12 (b) (6) and dismissed RCG's

Complaint with prejudice finding that the Navy correctly rejected RCG's bid as

non-responsive and that the Navy did not breach an implied contract of good faith

and fair dealing with RCG. Judgment was entered dismissing the Complaint on

January 22,2011. The citation of the decision of the U.S. Court of Federal Claims

is Resource Conservation Group, LLC v. United States, 96 Fed. C1. 457 (2011).

A timely appeal was filed on March 8, 2012.

STATEMENT OF FACTS

In 2005, Congress enacted 10 U.S.C. § 6976 expressly authorizing the Navy

to lease the real property containing the Naval Academy dairy farm consisting of

approximately 875 acres ("the Navy Dairy Farm"). The Navy Dairy Farm was no

longer being used by the U.S. Naval Academy. A6. On December 28, 2005, the

Navy issued a Request of Interest (ROI) LO-10019 and thereafter in 2006, the

Navy received anExpression of Interest from prospective bidders to lease the

Navy Dairy Farm. A6. RCG expressed interest to mine a portion of the Navy

Dairy Farm and thereafter to reclaim the property by establishing various wetlands

and bogs leaving the property in a natural state. A6, A21. A notice of availability



for lease was issued on January 16, 2007. A18-A30.

To determine the amount of sand and gravel reserves on the property, RCG

entered the property on February 27, 2007 with the Navy's written approval to

perform drilling exploration tests. Thereafter, RCG prepared a site analysis and

designed a mining plan for the property. A6. RCG submitted a formal proposal to

lease the property for mining prior to the March 19, 2007 deadline, ld. At all

times prior to the submission of its bid, RCG was encouraged to submit its

proposal to lease the property by the Navy. A6.

On April 30, 2007, RCG was notified by the Navy that its proposal did not

fall within the scope of the solicitation because the Navy determined that RCG's

proposal would effect a "disposal" of real property. A6-AT. The Navy reasoned

that the because the term "real property" in the Federal Management Regulations

in 41 C.F.R. 102.71 (2005) includes embedded sand and gravel that 10 U.S.C. §

6976 did not authorize the Navy to lease the property to RCG for mining because

it would amount to a "disposal" of real property. A6-A7. A formal debriefing was

held on or about September 13, 2007 at which time the Navy asserted it had no

obligation during the pre-bid preparatory process to advise RCG that its bid would

be unauthorized; that the contracting officer of the Navy had received an Opinion

of Counsel sometime prior to March 19, 2007, but neither the date of such Opinion
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of Counsel or the contents would be provided to RCG. A7.

On October 24, 2008, RCG filed a Complaint in the U. S. Court of Federal

Claimsbasingjurisdieti0nupon28U.S.C._ 149l(a)(1)claiminga violationof the

implied obligation to act in good faith. RCG sought reimbursement of its costs

and fees incurred in the preparation and submittal of its responsive bid and for any

and all relief the CFC deemed appropriate. A9-A10. RCG also sought a

determination that the actions of the Navy were arbitrary, capricious and illegal in

violation of the implied contract of fair and honest consideration; and further a

determination that the bid should not have been rejected as non-responsive

because it was not a bid for the "disposal" of land. A8, A10.

The Navy submitted a Motion to Dismiss based on the jurisdictional issue

on the 23 rd day of December, 2008 and Plaintiff, RCG, responded on the 2Y d day

of January, 2009. At'tel" hearing oral arguments on the 12 th day of March, 2009,

the CFC issued an Opinion and Order dated March 31, 2009 dismissing the

subject action on jurisdictional grounds as stated above. Pursuant to Rule 58,

judgment was entered dismissing the Complaint on April 6, 2009. An appeal was

filed from that decision on June 3, 2009.

On March 1, 2010, the Unites States Court of Appeals for the Federal

Circuit issued an Opinion in Resource Conservation Group, LLC v. United States,
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597 F.3d 1238 (Fed. Cir. 2010) which reversed the U.S. Court of Federal Claims.

This Honorable Court found that 28 U.S.C. § 1491 (a) (1) survived the enactment

of the Administrative Dispute Resolution Act ("ADRA"), that the implied contract

to deal in good faith provided a jurisdictional basis, and remanded the matter to

the Court of Federal Claims. On remand, the Court of Federal Claims allowed the

parties to file supplemental memoranda regarding the Motion to Dismiss filed by

the U.S. On January 11,2011, the Court of Federal Claims issued a Memorandum

Opinion and Order dismissing RCG's Complaint with prejudice finding that the

Navy correctly rejected RCG's bid as unresponsive pursuant to 10 U.S.C. § 6976

and that RCG failed to state a cause of action for breach of an implied contract of

fair and honest consideration.

SUMMARY OF ARGUMENT

It is RCG's position that in rejecting RCG's bid non-responsive, the Navy

mis-interpreted 10 U.S.C. § 6976 as prohibiting the Navy from entering into a

lease with RCG to mine the Naval Academy dairy farm property. 10 U.S.C. §

6976 gives the Navy broad authority to lease the real property containing the dairy

farm and does not expressly prohibit the Navy from leasing the property to RCG

for mining. Moreover, the definition of the term "real property" in 41 C.F.R.

§102-71.20 ('2006), as relied upon by the Navy, is not applicable to 10 U.S.C. §
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6976.

It is RCG's position that its Complaint sets forth sufficient facts to state a

cause of action against the Navy for breach an implied contract of good faith and

fair dealing and that the U.S. Court of Federal Claims erred in finding otherwise.

Among other facts, the Navy failed to advise RCG that mining on the Naval

Academy dairy farm property would render their prospective bid non-responsive

and disqualify RCG while at the same time, the Navy was actively soliciting a bid

from RCG to mine the property and authorizing RCG to enter the property for the

purpose of evaluating the mineral resources on the property. RCG advised the

Navy it would bid to lease the subject property for mining purposes, obtained the

Navy's specific permission to drill the property to evaluate the sand and gravel

reserves and expended significant sums of money in preparing its bid. The Navy

was aware of RCG's intent to mine the property but maintains that it had no duty

or obligation to advise RCG that mining on said property would render the

prospective bid non-responsive and disqualify RCG. RCG contends that the Navy

provided no rational basis for its action in response to its bid.

ARGUMENT

I. Standard of Review

When reviewing a dismissal for failure to state a claim upon which relief



can be granted, the court must accept as true all the factual allegations in the

complaint. Leatherman v. Tarrant County Narcotics Intelligence & Coordination

Unit, 507 U.$. 163, 164, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993); Gould, lnc. v.

United States, 935 F.2d 1271, 1274 (Fed.Cir. 1991). The court must indulge all

reasonable inferences in favor of the non-movant. Scheuer v. Rhodes, 416 U.S.

232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974); Perez v. United States, 156 F.3d

1366, 1370 (Fed.Cir.1998); Highland Falls-Fort Montgomery Cent. Sch. Distr. v.

United States, 48 F.3d 1166, 1169-70 (Fed.Cir.1995). The question that the court

must answer in reviewing a dismissal order in such a case is whether the trial court

was correct in concluding that the facts asserted by the plaintiff do not entitle him

to a legal remedy. Boyle v. United States, 200 F.3d 1369, 1372 (Fed.Cir.2000). A

trial court should not dismiss a complaint for failure to state a claim unless it is

"beyond doubt that the plaintiff can prove no set of facts which would entitle him

to relief." Hamlet v. United States, 873 F.2d 1414 (Fed.Cir.1989).

II. The U.S. Court of Federal Claims Erred in Granting the Motion to Dismiss

Finding that the Navy Correctly Rejected RCG's Bid as Being

Unresponsive.

The CFC erred in accepting the Navy's erroneous interpretation of 10

U.S.C. § 6976 and the Navy's erroneous conclusion that because the definition of

the term "real property" as set forth in the Federal Management Regulations in 41
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C.F.R. § 102-71.20 includes "embedded gravel, sand, or stone," that therefore, the

Navy could not lease the property to RCG for mining purposes because such use

would amountto a "disposal" of real property prohibited by 10 U.S.C. § 6976.

Despite the express authority given to the Navy in 10 U.S.C. § 6976 to lease the

real property containing the daily farm under such terms as the Navy considers to

be appropriate, subject only to the restriction that any lease be subject to the

condition that the rural and agricultural nature of the property be maintained, the

CFC accepted the Navy's conclusion that the Navy's broad authority under 10

U.S.C. § 6976 to lease the dairy farm was limited by the definition of"real

property" in the Federal Management Regulations. The analysis of this issue by

the Court below was simplistic. The Court failed to consider the clear and

unambiguous language of 10 U.S.C. § 6976 that provides the Navy broad

authority to lease the real property containing the dairy farm and failed to consider

that 41 C.F.R. § 102-71.20 (2006) application is limited to the real property

"policies" of the General Services Adlrfinistration ("GSA").

10 U.S.C. § 6976, Operation of Naval Academy dairy farm states:

(a) Discretion regarding continued operation.

(1) Subject to paragraph (2), the Secretary of the Navy may terminate or

reduce the dairy or other operations conducted at the Naval Academy

dairy farm located in Gambrills, Maryland.



I
I
I
I

I
I
I
I
I
I

I

I
I

I

I
I

I
I

(2) Notwithstanding the termination or reduction of operations at the

Naval Academy dairy farm under paragraph (1), the real property

containing the dairy farm (consisting approximately, 875 acres) -

(A) may not be declared to be excess real property to the needs of

the Navy or transferred or otherwise disposed of by the Navy or

any Federal agency; and

(B) shall be maintained in its rural and agricultural nature.

(b) Lease authority.

(1) Subject to paragraph (2), to the extent that the termination or

reduction of operations at the Naval Academy dairy farm permit, the

Secretary of the Navy may lease the real property containing the dairy

farm, and any improvements and personal property thereon, to such

persons and under such ternas as the Secretary considers appropriate. In

leasing any of the property, the Secretary may give a preference to

persons who will continue dairy operations on the property..

(2) Any lease of property at the Naval Academy dairy farm shall be

subject to a condition that the lessee maintain the rural and agricultural

nature of the leased property.

Pursuant to the clear and unambiguous language of this statute, the Navy has.

broad authority and discretion to lease the real property containing the dairy farm to

such persons and under such terms as the Secretary of the Navy considers

appropriate. The only restriction placed upon the Navy's broad authority to lease the

dairy farm in 10 U.S.C. § 6976 is that any lease be subject to the condition that the

lessee maintain the rural and agricultural nature of the leased property. There is no

restriction on leasing the property for mining purposes and the CFC's interpretation

of 10 U.S.C. § 6976 is contrary to the express language of the statute.

Here, the Navy did not declare the property to be excess and attempt to transfer

10
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or dispose of the property as prohibited by 10 U.S.C. § 6976 (a) (2) (A). The Navy

was exercising its broad discretionary authority to lease the property as provided by 10

U._.C._6976(b)(l),whichauthorityisnotlimitedby41C.F.R.§102-71.20(2006).

Congress initially enacted Section 6976 as part of the 1968 Military

Construction Authorization Act. Pub. L. No. 90-110, 81 Stat. 279, 309 (1967).

Section 810(a) of the 1968 Act stated the property"shall not be determined excess to

the needs of the holding agency, nor shall any action be taken by the Navy to close,

dispose of or phase out the Naval Academy Dairy Farm unless specially authorized

by Congress." ld. Due to objections over the dairy farm's high operation costs and

the potential to generate income by permitting non-Navy activities at the property, the

Navy was interested in evaluating alternative uses. The local community was

concerned that potential development would change the rural nature of the property.

As a result, Congress revised the statute in 1997 to allow the Navy to terminate or

reduce the operation of the dairy farm with the requirenaent that any activity to take

place on the property must maintain the rural and agricultural nature of the property.

National Defense Authorization Act for 1998, Pub. L. No. 105-85, 111 Stat. 1629,

2014-2015 (1997); Naval Academy to Close lts Money-Guzzling Dairy, The

Washington Post, April 10, 1997.

The bid solicitation highlights the goal of Section 6976 by emphasizing that the

11



proposals should indicate how the bidder would maintain the property's rural and

agricultural characteristics in Section 1.0 (Executive Summary), Section 3.4 (Use

Restrictions), and Section 4.3.1B (Technical submission, Master Plan).

Government's Motion, Exhibit I at 3, 5-6, 9. While the Navy could have restricted

the bid proposal to just rural and agricultural activities, it explicitly stated that the

Navy wouldconsiderall usesor activitiesotherthanruraland agriculturalones,

"provided that the nature of the leased property remains rural and agricultural."

Govermnent's Motion, Exhibit 1 at 5.

The purpose apparent in both 10 U.S.C. § 6976 and the bid solicitation to

naaintain the rural and agricultural nature of the property illustrates that the "non-

disposal" language is intended to prevent fragmentation of the 875 acre property. The

prohibition in Section 6976 seeks to prevent the type of disposal that would cause the

property to be divided and sold to different owners, such as development of a

subdivision or conmaercial park. Leasing the property to a mining operation is not

the type of disposal contemplated by Congress. A mining operation would simply

extract the minerals and then reclaim the property, which would not disturb the rural

character of the dairy farm by increasing the population or commercial and residential

buildings in the area. The operation of a mine would ensure that the property

maintains its rural and agricultural characteristics and leave the 875 acres intact as

12
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one cohesive stretch of land. The Navy has the option of separating the mining

interest from the surface interest within the limits of 10 U.S.C. § 6976.

Propertyrightsinrealestateforma "bundle"of interestsandtheseinterests

may include the right to sell and lease, easements, covenants, right-of-ways, mineral

rights, and surface rights. Some interests are possessory, some include the right to

use for certain purposes, and others include a right to take away something of value

from the soil or products of its soil. Gerald Korngold, Comparing the Concepts of

"Property" and "Value" in Real Estate Law and Real Estate Taxation, 25 Real Est.

L.J. 7, 9-10 (1996). Despite the differences in the types of interest, any transfer of

interest could be made independent of the other and be considered "disposal" of"Real

Property," meaning that certain rights are transferred to another for a term or

permanently and the interest no longer belongs to the transferor, ld.

The Navy cites to 41 C.F.R. § 102-71.20 for the definition of"Real Property,"

which includes timber, sand and gravel. Section 102-71.20 is located in Part 102-71,

the general regulations on

Administration ("GSA").

the real property policies of the General Services

GSA real property policies cover the "acquisition,

management, utilization, and disposal of real property by Federal agencies .... " 41

C.F.R. § 102-71.5. Plaintiff does not dispute that this definition of"Real Property"

includes "timber, embedded gravel, sand or stone," but "Real Property" is also

13
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defined as "any interest in land, together with the improvements, structures, and

fixtures .... " Compare 41 C.F.R. § 102-71.20 "Real Property" (1)and 41 C.F.R. §

102-71.20 "Real Property" (3). The GSA acknowledges that a property owner may

"dispose" of interests such as "leases, licenses, penriits, easements, and other real

estates interests .... " 41 C.F.R. § 102-75.298.

As such, if Section 6976 is interpreted as literally as the Navy asserts, then the

very leasing of the dairy farm would be prohibited by the Navy's interpretation. 41

C.F.R. § 102-71.20; see 41 C.F.R. § 102-75.298; Government's Motion, Exhibit 1 at

3-4 (1.0, Executive Summary and 2.0 Existing Conditions, both sections stating that

property was leased for organic crop production and residential use). Instead, real

property law and GSA regulations confirm the general understanding of real property

rights as a "bundle" of interests, which can be severed and conveyed alone or

transferred together.

Relevant to the case at hand, transfer of mineral rights can occur separately

from surface rights. Cochran v. United States, 19 CI. Ct. 455, 461 (CI. Ct. 1990)

(finding that gravel was part of the mineral estate and separate from the surface

estate); Yoss v. Markley, 68 N.E.2d 399, 402 (Ohio Misc. 1946). Where minerals

under lands have been conveyed or severed from the surface, the owner of the surface

holds possession of the minerals as trustee for the grantee of the minerals. French v.

14
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Chevron, U.S.A., lnc., 896 S.W.2d 795,797 (Tex. 1995) (stating that a mineral estate

consists of five interests: 1) the right to develop, 2) the right to lease, 3) the right to

receive bonus payments, 4) the right to receive delay rentals, and 5) the right to

receive royalty payments) (internal citations omitted). In addition to the GSA

regulations, the Army regulations also recognize that real property rights are

composed0fdifferentinterests,suchasmineralrights.32C.F.R.§644.502not0nly

requires compliance with Army Regulations, AR 405-90, titled "Disposal of Real

Estate," the procedure for "excessing and disposal" of sand and gravel, it also states

that excess sand and gravel may be "designated for disposition with the land or by

severance and removal from the land." AR 405-90 at Chapter 6 (DA Disposal of Real

Property) (May 10, 1985). Section 6-1 of AR 405-90 states that GSA has designated

agencies responsible for the disposal of"(1) Improvements without the underlying

land. (2) Standing timber without the underlying land. (3) Embedded gravel, sand,

and stone without the underlying land." ld. at 6. Again, these regulations show that

the Navy has the option to "dispose" of mining rights or other types of interests,

without engaging in a disposal of the underlying land, consistent with 10 U.S'_C. §

6976.

Section 6976 should be and can be interpreted to prohibit only the disposal of

interests that would cause the fragmentation of the property. Id. Transfer of mineral

15
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rights are within the ambit of section 6976 because the land would remain as one

parcel under the ownership and control of the Navy and maintain its rural and

agricultural characteristics. In addition, severing mineral rights from surface rights

is accomplished as a matter of course by the Army and the GSA. See 41 C.F.R. §

102-71.20; 32 C.F.R. § 644.502; AR 405-90, at 6 (May 10, 1985).

Given the above stated reasons, Plaintiff's proposal was responsive to the

Navy's bid solicitation because the Navy has express authority to lease the daily farm,

because mining is not precluded by 10 U.S.C. § 6976 and because mining would

advance the goal of maintaining the rural and agricultural character of the property.

By refusing to consider a responsive proposal and misinterpreting the law, the

Contracting Officer breached the implied contract of fair and honest consideration.

The CFC's granting of the Navy's Motion to Dismiss based on failure to state a claim

must be reversed because RCG's Complaint sets forth facts upon which relief in the

form of bid preparation and proposal expenses should be awarded.

III. The U.S. Court of Federal Claims erred in finding that the Navy's Conduct

Was not a Breach of the Implied Contract of Fair and Honest Consideration,

in .Violation of the Administrative Procedure Act.

In large part, the CFC's analysis of this issue was premised on its earlier

finding that the Navy correctly interpreted 10 U.S.C. § 6976 as prohibiting the

Navy from leasing the dairy farm to RCG for mining. The CFC reviewed the

16
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following four factors identified by the court in Southfork Systems, lnc. v. United

States, 141 F.3d 1124 (Fed. Cir. 1998) for determining whether an implied-in-fact

contract was breached:

(1) subjective bad faith on the part of the [G]overnment; (2) absence of a

reasonable basis for the administrative decision; (3) the amount of

discretion afforded to the procurement officials by applicable statutes and

regulations; and (4) proven violations of pertinent statutes or regulations.

Id. at 1132.

With regard to the second and fourth factors above, the CFC simply relied on its

finding that the Navy correctly interpreted 10 U.S.C. § 6976 to prohibit mining on

the property, which as shown in the first argument of this brief, is in error.

With regard to the first factor, whether there was bad faith on the part of the

Navy, the CFC focused on only two paragraphs in RCG's Complaint and

concluded that the allegations were not sufficient to establish bad faith. While it is

true that RCG did not specifically use the words "bad faith" in their Complaint,

RCG did allege sufficient facts, as discussed below, to state a cause of action for

breach of an implied contract of fair honest consideration.

With regard to the third Southfork factor, the CFC correctly found that the

Secretary of the Navy had the discretion to reject RCG's proposed use, but failed

17
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to recognize that is not what occurred in this case. The Navy did not reject RCG's

proposed used based on an exercise of discretion. RCG's bid proposal was

rejected based on the Navy's erroneous legal interpretation of 10 U.S.C. § 6976

and its determination that RCG's bid was unresponsive.

The CFC erred in granting the Navy's Motion to Dismiss pursuant to RCFC

12(b)(6) because RCG's Complaint alleged sufficient facts to "raise a right to

relief above the speculative level" due to violations of the implied contract of fair

and honest consideration. BellAtl. Corp. v. Twombly, 127 S.Ct. 1955, 1965

(2007). The United States implicitly promises in its bid solicitations that it will

consider all responsive proposals fairly and honestly. Keco lndus., Inc. v. United

States, 203 Ct. C1. 566 (Ct. CI. 1974); Keco lndus., lnc. v. United States, 192 Ct.

CI. 773 (Ct. C1. 1970); HeyerProducts Co. v. United States, 135 Ct. CI. 63 (1956).

In this very matter, the U.S. Court of Appeals for the Federal Circuit has ruled that

implied-in-fact contract jurisdiction under 28 U.S.C. § 1491(a)(1) survived the

1996 adoption of the ADRA. Resource Conservation Group, LLC v. United States

Dept. of the Navy, 597 F.3d 1238, 1245-46 (Fed. Cir. 2010). Further, the Court of

Appeals held that the ADRA did not alter or restrict the Court of Federal Claims'

existing jurisdiction in cases such as this. ld. Accordingly, this Court will

evaluate whether the Navy's action in the handling of RCG's proposal was

18
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arbitrary, capricious, illegal or without rational basis. Keco Industries, Inc. v. The

United States, 203 Ct. C1. 566, 492 F.2d 1200, 1203 (1974). If the soliciting party

withheld the knowledge that it had no intention to consider the bidder's proposal,

but continued to encourage that bidder to apply, then the soliciting party should

bear the consequences of its misleading representations and actions. See, e.g.

Owen of Georgia, lnc. v. Shelby County, 648 F.2d 1084, 1096 (6 th Cir. 1981); City

of Cape Coral v. Water Services of Arnerica, Inc., 567 So. 2d 510, 512-13 (Fla.

Dist. Ct. App. 1990); State Mechanical Contractors, lnc. v. Village of Pleasant

Hill, 477 N.E. 2d 509, 512 (Ill. App. Ct. 1985).

In addition to the allegations in the Complaint, in RCG's Opposition to the

Department's 12(b)(6) Motion filed in this Court on January 23, 2009, RCG

outlined why the Navy's conduct was a breach of the obligation to fairly, honestly

and reasonably deal with this prospective bidder. The facts plead in the Complaint,

and those admitted by the Department set forth a scenario which illustrates that the

notices/solicitation information package, the revisions and the responses to

questions all authorize a mining activity on the property. No flag is raised

questioning the efficacy of mining in any documentation. Furthermore, the actions

taken by the Department of Navy to authorize geological investigation of the
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subject property explicitly demonstrate knowledge of RCG's plans for bidding a

mining activity and implicitly sanction a mining activity.

As noted, the obligation (or contractual requirement) to provide accurate

representations within the solicitation documents and in its communications with

potential bidders includes the obligation to disclose pertinent, material

information. D.F.K. Enter. 's, lnc. v. United States, 45 Fed. CI. 280, 284 (Fed. C1.

1999). This is the essence of the implied contract. Furthermore, the Complaint

illustrates a factual pattern which points out the failure on the part of the Navy to

apprise RCG of limitations imposed upon the response to the RFP, known only to

the Navy. The Navy's actions, at the very least, border on misrepresentation. The

Navy's superficial response is that they are under no duty to advise all bidders of

all authorized uses; consequently, there is no duty. In fact, the Navy provides no

legal support for its actions in this case. It asks the Court to adopt a rule that

under the given circumstances there would be no duty to advise RCG that its

proposal will be non-responsive, despite the terms of this solicitation, the

authorization of geological investigation and the general encouragement provided

by Navy personnel.

The record illustrates a very lilrfited number of potential bidders and

recognizes an implicit sanctioning of a proposed mining activity. Under these
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circumstances, there was an obligation for the Navy to disclose its hidden

interpretation of 10 U.S.C. § 6976 prior to expenditure of substantial dollars to

submit a response to the RFP.

The Court of Federal Claims' conclusion that RCG should have been

aware of and able to discern the Navy's interpretation of 10 U.S.C. § 6976 is

flawed. First, it presumes that the Navy's interpretation is correct and that the

Navy's interpretation is readily apparent by reference to the applicable statute (i.e.,

U.S.C. § 6976), neither of which is true. As explained here, the Navy's

interpretation is not correct and depends on the incorporation of a definition in the

Federal Management Regulations. Secondly, the Cota't's conclusion fails to

consider the Navy's active paxticipation in the bid protest and its involvement in

RCG's evaluation of the site for mining.

In reality, the Navy is purposely avoiding disclosure of the entire record.

Simply put, aprimafacie showing in the pleadings of arbitrariness is sufficient to

entitle Plaintiff to a hearing. See Keco Industries, lnc. v. U.S., 192 Ct. CI. 773,

428 F.2d 1233 (1970). It is only after the complete record is examined that the

Court can determine if the Navy's actions had an appropriate basis or that they

were unreasonable. Id.
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A. Honest Consideration of RCG'S Bid Required That the Navy Disclose its

Interpretation of 10 U.S.C. § 6976.

The Department of the Navy has asserted there was no obligation to advise

RCG that its proposed use would be prohibited. It cites a few cases which support

the proposition that the Navy has no obligation to provide information that is

reasonably available to a proposed contractor. John Massman Contracting Co. v.

United States, 23 CI. Ct. 24(1991); see also L. W Matteson, lnc. v. United States,

61 Fed. CI. 296 (Fed. C1. 2004). In these cases, the information that was not

provided by the government agency was readily available and could be found and

researched by a prospective bidder for a government contract, ld. The Navy cites

this Court to no case such as this; where an internal agency determination or

opinion interpreting an application of a provision of law to a set of facts would

constitute information "readily available" to bidders. In this case, at some

unknown point in time, the Navy interpreted 10 U.S.C. § 6976 in conjunction with

41 C.F.R. 102-71.20 and determined that a lease to a sand and gravel company

intending to mine, process and sell the aggregate would be a "disposal" of the

Naval Academy Dairy Farm. Only the Navy knew it had made this determination

and only the Navy knew that it was interpreting the definition of the terms "real
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property" in 41 C.F.R. § 102-71.20 as limiting its broad authority under 10 U.S.C.

§ 6976 to lease the dairy farm property.

As pointed out repeatedly, the Department of Navy refuses to even indicate

whether it came upon this interpretation before or after the submission of the bid.

lfthe Department of Navy had this interpretation, which RCG believes is contrary

to 10 U.S.C. § 6976, prior to the submission of proposals, they withheld

information which was not readily available to RCG. There was no reason for

RCG to even suspect that the Department of Navy had adopted this interpretation

of the law and regulations. The Notice of Availability for Lease for the Bid

Solicitation provided an outline of the lease provisions. Appendix F contained a

list of prohibited uses. J (Exhibit 1, Plaintiffs Opp. to Def. Motion to Dismiss.) Not

' The list prohibited:

Any use that adversely affects the health, safety, morals, welfare, morale, and

discipline of the Armed Forces, such as the sale or use of drug paraphernalia,

illicit gambling, or prostitution on the leased property.

• Any use that requires an environmental permit for storage, treatment,

transportation, disposal, or manufacture of hazardous materials, hazardous

substances, or hazardous wastes on the lease property and is incompatible with

Govermrlent objectives.

• Any use that allows partisan political activities on the leased property.

• Any use by entities advocating the overthrow of the United States on the leased

property.

In accordance with Department of Navy policy; consumption, sale or distribution

of alcoholic beverages is and shall be prohibited on the property, except within

private residential quarters, or except as approved in advance by the Govermnent.
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only was mining not listed as a prohibited use, as noted, the Navy actually licensed

the physical drilling of the property by RCG to determine the amount of aggregate

reserves on site. 2 RCG had no reason to doubt or investigate the efficacy of its

proposed use. 3 At a minimum, the Navy could have advised prospective bidders

that it was applying 41 C.F.R. § 102-71.20 to 10 U.S.C. § 6976.

Alternatively, if the Department of Navy came upon this interpretation only

after the submission of bids, it adopted an after the fact rationalization to turn

down RCG's submission (even though RCG would have provided more

compensation than any other bidder). This would be tantamount to an act of bad

faith, clearly arbita'ary and capricious towards RCG as well as inconsistent with the

terms of its own solicitation. At a minimum, such action would entitle RCG to

recover its bid preparation expenditures. 4

2It is noteworthy that in responding to questions posed by bidders concerning natural

resources, the Navy noted no other restrictions beyond the invitation to bid and in fact

advised that the proposals would control how natural resources were to be managed

and that the existing management plan could be amended based upon a successful

bidder's uses. Gov't. Appendix, pp. 1-3 (Question 5).

3Furthermore, the Navy was made aware of the public opposition to the proposed

mining and still encouraged RCG's proposal. See The Capital, February 28, 2007.

'Assuming, arguendo that the Navy is correct that it cannot lease for mining, if the

facts were to show that the Department of Navy did not know or did not believe

that mining would be a proscribed use under the proposed lease, at the very least

there would be a mutual mistake of law by both parties which would require a re-

solicitation of the proposed lease. Under these circumstances, it would be

appropriate for the Navy to reimburse the costs incurred in the solicitation since

there was an alternative award of the property.
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This Honorable Court has indicated that the Government may be held liable

for a breach of contract for non-disclosure when (1) the contractor undertakes to

perform without vital knowledge of a fact that could affect performance, cost, or

direction; (2) the Government is aware that the proposed contractor had no

knowledge and had no reason to obtain such knowledge; (3) the contractor

solicitation specifications do not put the contractor on notice to inquire regarding

this issue, and (4) the Government fails to provide the relevant information. See

Northrop Grumman Corp., Military Aircraft Div. v. United States, 63 Fed. CI. 12

(2004) citing AT&TCommunications, Inc. v. Perry, 296 F.3d 1307 (Fed. Cir.

2002); see also Helene Curtis lndus, v. United States, 312 F.2d 774 (Ct. CI. 1963).

RCG meets these tests.

First, the RCG undertaking was to lease the property for naining purposes;

second, the Government was aware of this purpose and understood that RCG

believed it to be legal; third, the solicitation documents and the Navy's conduct in

allowing RCG to conduct extensive exploration on the Dairy Farm as part of

preparing its proposal misled RCG into believing that it could achieve its purpose;

and, finally, the Government failed to provide any relevant information regarding

the RCG's proposed use prior to the submissions. As stated above, the

determination of whether there is a duty to disclose is in part a factual
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determination which has never been addressed by a review of the record in this

case.

CONCLUSION

The decision of the United States Court of Federal Claims should be

reversed.Thematter shouldberemandedforafullevaluationoftherecordinthis

matter.

Respectfully submitted this 6 th day of May, 2011.

(/de_--/d:_ _
Warren K. Rich

Anthony G. Gorski

RICH AND HENDERSON, P.C.

51 Franklin Street, Suite 300

Annapolis, MD 21401
410.267.5900

Attorney for Resource Conservation Group, LLC
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§6976 TITLE 10--ARMED FORCES Page 1980

ing the cost of completing the project by
reason of a failure to obtain from other do-
_ore or sources flmds or other resources in
amounts sufficient to pay the cost of com-
pleting the project; and

(D) is accompanied by-
(l) an hTevocable and unconditional

standby letter of credit for the benefit of
the Naval Academy that is in the amount
of the guarantee and 'is issued by a major
United States commercial bank; or

(ii) a qualified account control agree-
ment.

(3) QUALIFIED ACCOUNT CONTROL AGREE-

M_.NT.--Tho term "qualified account control
agreement", with respect to a guarantee of a
donor, means an agreement among the donor,
the Secretary of the Navy, and a major United
States investment management firm that-

(A) ensures the availability of sufficient
funds or other financial resources to pay the
smount guaranteed during the period of the
guarantee;

(B) provides for the perfection of a secu-
rity interest in the assets of the account for
the United States for the benefit of the

14ava} Academy with the highest priority
available for liens and security interests
under applicable law;

(C) requires the donor to maintain in an
account with the investment management
firm assets having, a total value that is not
less than 180 percent of the amount gnsra-.-
teed; and

(D) requires the investment management
firm, at any time that the value of the ac-
count is less than the value required to be

• raaintained under subparagraph (C), to liq-
uidats any nonoash assets in the account
and rslnvest the proceeds in Treasury bills
issued under section 3104 of title 81.

(4) MAJOR UNITED STATES COMMERCIAL
BA_K.--The term "major United States com-
mercia] bank" means a commercial bank
that-

(A) is an iasured bank (as defined in sec-
tion 8 of the Federal Deposit Insurance Act
(12 U.S.C. 1913));

(B) is headquartered in the United States;
and

(C) has net assets in a total amount con-
sidered by the Secretary of the Navy to qual-
ifY the bank as a major bank.

(5) MAJOI% UNITED STATES INVESTMENT MAN-
AGEMENT FIRM,--Tho term "major United
States investment management firm" means
any broker, dealer, investment adviser, or pro-
vider of investment supervisory services (as
defined in section 3 of the Securities Exchange
Act of 1934 (15 U.S.C. 780) or section 203 of the
Investment Advisers Act of 1840 (15 U.S.C.
8010-2)) or a major United States commercial
bank that--

(A) is headquartered in the United States;
and

(B) holds for the account of others invest-
meat assets in a total amount considered by
_he Secretary of the Navy to qualify the
firm as a major investment management
firm.

(Added Pub. L. 106-65, div. B, title XXVIII,
§2871(b)(1), Oct. 5, 1899, 113 Star. 873; amended
Pub. L. 106-398, §1 [idly. A], title X, § 1087(a)(17)],
Oct. 80, 2000, 114 Star. 1654, 1654,%-291; Pub. L.
108-138, div. A, title X, §1031(a)(68), Nov. 24, 2008,
117 Star. 1603.)

PRIORPROVISIONS

A prior section 6975, added Pab. L. 103-_?, dlv. A,
title V, |556(b)(1), Oct.5, lg94, 108 Star. 2??4, related to
position of athletic director of Naval Academy and to
administration of nonappropriated fund account for
athletics program of Naval Academy, prior to repeal by
Pub. L. 104-106, div. A, title V, §533(b), Feb. 1O,1996, 110
Star. 316; Pub. L. 105-85, dtv. A, title X, |10?3(d)(1)(O),

Nov. 18, 1997, lU Star. 1905, effective Oct. 5, 1994.

AMF_DMF_Ff8

2003--Sutsec. (c). Pub. L. 138-138 inserted before pe-
riod at end "or, if earlier, the expiration of 14 days fol-
lowing the date on which a copy of the report Is pro-
vided in an electronicmedium pursuant to section 4_
of this title".

_000--Sutsec. (e)(6). Pub. L. 106-39B inserted a closing
parenthesis after "SOb-2)" in introductory provisions.

§ 6976. Operation of Naval Academy dairy farm

(a) DISCRETION REGARDING CONTINUED OPER-
ATION.-(1) Subject to paragraph (2), the Sec-
retary of the Navy may terminate or reduce the
dairy or other operations conducted at the
Naval Academy dairy farm located in Gambrllle,
Maryland.

(2) Notwithstanding the termination or reduc-
tion of operations at the Naval Academy dairy
farm under paragraph (1), the real property con-
taining the dairy farm (consisting of approxi-
mately 5_5 acres)--

(A) may not be declared to be excess real
property to the needs of the Navy or trans-
ferred or otherwise disposed of by the Navy or
any Federal agency; and

(B) shall be maintained in its rural and a_'i-
cultural nature.

(b) LEASE AUTHORITY.---(1) Subject to para-
graph (2), to the extent that the termination or
reduction of operations at the Naval Academy
dairy farm permit, the Secretary of the Navy
may lease the real property containing the dairy
farm, and any improvements and personal prop-
erty thereon, to such persons and under, such
terms as the Secretary considers appropriate. In
leasing any of the property, the Secretary may
give a preference to pro'sons who will continue
dairy operations on the property.

(2) Any lease of property at the Naval Acad-
emy dairy farm shall be subject to a condition
that the lessee maintain the rural and agricul-
tural nature of the leased property.

(O) LEASE PROCEEDS.--AI] money received @om
a lease entered into under subsection (b) shall be
retained by the Superintendent of the Naval
Academy and shall be available to cover ex-
penses related to the property described in sub-
section (a), including reimbursing nonappropri-
ated fund instrumentalities of the Naval Acad-
emy.
(d) EFFEGT OF OTHER LAWe.--Nothin E in eec-

tton 69'/1 of this title shall be constz_ed to re-
quire the Secretary of the Navy or the Super-
intendent of the Naval Academy to operate a
dairy farm for the Naval Academy in Gambrills,
Maryland, or any other location.
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(Added Pub. L. 105-85, div. B, title XXVHI,
§_71(a)(1), Nov. 18, 1997, 111 Stet. 2014; amended
Pub. L. 106-65, dlv. B, title XXVIII, §2814, Oct. 5,
1999, 113 Stet. 851.)

AM_NDME_ITS

1999--Subsees. (e), (d). Pub. L. 106-65 added subseo. Co)
and redeslgnated former eubseo. (e) as (d).

§6977. Grants for faculty research for scientific,
literary, and educational purposes: accept-
ance; authorized grantees

(a) ACCEPTANCE OF RESEARCH GRANTe.--The
Secretary of the Navy may authorize the Super-
iutendent of the Academy to accept qualifying
research grants under this section. Any such
grant may only be accepted if the work under
the grant is to be carried out by a professor or
instructor of the Academy for a scientific, lit-
erary, or educational purpose.

(b) QUALIFYING GRANTS.--A qualifying re-
search grant under this section Is a grant that is
awarded on a competitive basis by an entity re-
ferred to in subsection (c) for a research project
with a scientific, literalT, or educational pur-

pose.
(c) ENTITIES FROM Wl-nOH GRANTS MAY BE AC-

0EPTBD.--A grant may be accepted under this
section only from a corporation, fund, founda-
tion, educational institution, or similar entity

that is organized and operated primarily for sci-
entific, literary, or educational purposes.
(d) ADMINISTRATION OF GRANT FUNDfl.--The

Secretary shall establish an account for admin-

Istering fund8 received as re8e_ch granra under
this section. The Superintendent shall use the
funds in the account in accordance with applica-
ble regulations and the terms and conditions of
the grants received.

(e) RELATED EXPENeES.--SubJect to such limi-
tations as may be provided in appropriations
Acts, appropriations available for the Academy
may be used to pay expenses incurred by the
Academy in applying for, and o_erwiBe pu.rsu-
ing, award of a qualifying research grant.

(f) R_GULA_ONS.--The Secretary of the Navy
shall prescribe regulations for the administra-
tion of this section.

(Added Pub. L. 105-261, div. A, title X,
§1063(b)(1), Oct. 17, 1998, 112 Star. 2130.)

§6978. Mixed-funded athletic and recreational
extracurricular programs: authority to man-
age appropriated funds in same manner as
nonappropriated funds

(a) AUTHORrrY.--Iu the case of a Naval Acad-
emy mixed-funded athletic or recreational ex-
tracurricular program, the Secretary of the
Navy may designate fm_ds appropriated to the
Department of the Navy and available for that
program to be treated as nonappropriated funds
and expended for that program in accordance
with laws applicable to the expenditure of non-
appropriated funds. Appropriated funds so des-
tgnated shall be oonsidm_d to be nonapproprl-
ated funds for all purposes and shall remain
available until expended.

(b) COVERED PROGRAMS.--In this section, the
tezm "Naval Academy mixed-funded athletic o1"
recreational exta'acmTicu/ar program" means an

athletic or recreational ex_acurricular program
of the Naval Academy to which each of the fol-
lowing applies:

(1) The program is not considered a morale,
welfare, or recreation program.

(2) The program is supported tlu-ongh appro-
priated funds.

(3) The program is supported by a nonap-
propriated fund instrumentality.

(4) The program is not a private organization
and is not operated by a private organization.

(Added Pub. L. 108-375, div. A, title V, §544(b)(1),
Oct. 28, 2004, 118 Star. 1906.)

]_FFECTIVEDATE

Section applicable only with respect to funds appro-
priated for fiscal years after fiscal year 2004, seesection
544(d) of Pub, L. 108-375, set out as a note under section
4359 of this title.

§6979. Midshipman: charges and fees for attend-
ance; limitation

(a) PROHmlTION.--Exoept as provided in sub-
section (b), no charge or fee for tuition, room, or
board for attendance at the Naval Academy may
be imposed unless the charge or fee Is specifi-
cally authol_ized by a law enacted after October
5, 1994.

(b) Exoe.eTiON.--The prohibition specified In
subsection (a) does not apply with respect to any
item or _rvice provided to midshipmen for
which a charge or fee is imposed as of October 5,
1984. The Secretary of Defense shall notify Con-
gress of any change made by the Naval Academy
in the amount of a charge or fee authorised
under this subsection.

(Added Pub. L. 108-375, div. A, title V, §545(b)(1),

Oct, 28, 2004, 118 Star. 1908.)

§6980. Policy on sexual harassment and sexual
violence

(a) REQUIRED PoLIcY.--Under guidance pre-
scribed by the Secretary of Defense, the Sec-
l_tary of the Navy shall direct the Superintend-
ent of the Naval Academy to prescribe a policy
on sexual harassment and sexual violence appli-
cable to the midshipmen and other personnel of
the Naval Academy.

(13) MA_'rF_R8 TO BE SPECIFIED IN PoT,iCY._The
policy on sexual harassment and sexual violence
pl_scrtbed under this section shall include speci-
fication of the following:

(1) Programs to promote awareness of the in-
cidence of rape, acquaintance rape, and other
sexual offenses of a criminal nature that in-
volve midshipmen or other Academy person-
nel.

(2) Procedures that a midshipman should fol-
low in the case of an occurrence of sexual har-
assment or sexual violence, including--

(A) If the midshipman chooses to report an
occurrence of sexual harassment or sexual

violence, a specification of the person or per-
sons to whom the alleged offense should be
reported and the options for confidential re-
porting;

(B) a specification of any other person
whom the victim should contact; and

(C) procedures on the preservation of evi-
dence potentially necessary for proof of
criminal sexual assault.
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413) Seed orders--in the circuit where violator resides
or has his principal place of businou;

(14) Wage orders--in the District of Columbia or cir-
cuit where petitioner resides o1"has his principal place
of business;

415) Foreign Trade Zones Board orders--in the circuit
where the Zone is located;

(16) Customhouse broker liasnsss--in circuit where
applicant o1" licensee resides or has his principal place
of business.

(1) Antitrust and unfair trade orders---in the circuit

where unlawful act occurred or person allegedly oom-

ml_tdng unlawful act resides or ca_Tlss on business;

(2) National Labor Relations Board's final ordelm--in
the circuit where unfair labor presume occurred or vio-
lator resides or transacts business;

(3) Seed orders--in the circuit where violator reaidss
or has his principal place of business.

Section 61 of tlt4e ? of the Canal Zone Code is also in-

corporated in sections 1391 and 1292 of this title.
Changse were made in phraseology.
By Senate a_nendmcnt, this section was renumbered

"1294", and subsse. (b), which related to the Tax Court,
was eliminated. Therefore, as finally enacted, section
11£1(b)(1)(2)(8) of Title 26, U.S.C., Internal Revenue Code
1939, was not one of the sources of this section. The
Senate amendments also eliminated section 1141 of the
Internal Revenue Code 1939 from the schedule of re-
peals. See Senate Report No. 1559.

AMENDM_ITe

13_--Pub. L. 97-164 substituted "Except as provided
in sections 1_924o), 1293(d), and 1295 of this title, appeals
from reviewable decisions" for "Appeals from review°
able decisions" in introductory provisions.

19_8--Pub. L. 95-538 directed the amendment of seo-
_lOZZ b¥ Bubst|tuting "dislar|ot, b_ntrr_xptoy, and terri-
torial" for "district and territorial" and by adding
pars. (5) and (6) relating to panels designated under see-
mien l§0(a) of this title and bankruptcy courts, respec-
tively, which amendment did not become effective pur-
suant to section 402(b) of Pub. L. 9_8. as amended, sot
out as an Effective Date note preceding section ;tel of
Title 11, Bankruptcy.

1961--Pars. (4), (5). Pub. L. 87-189 redesiznatcd par. (5)
as (4) and repealed former par. (4) which provided that
appeals from the Supreme Court of Puerto Rico should
be taken to the Court of Appeals for the First Circuit.
See section 1258 of this title.

1959--Pars. (4) to (6). Pub. L. 86-3 redeslgnated pare.
(5) and (e) as (4) and (5), respectively, and repealed
former par. (4) which provided that appeals from the
Supreme Court of Hawaii should be taken to the Court
of Appeals for the Ninth Circuit. See section 91 of this
title and notes thereunder.

1958--Par. (2). Pub. L. 85-503 redssignated par. (3) as
(2) and repealed former par. (3) which provided that ap-
peals from the District Court for the Territory of Alas-
ka or any division thereof should be taken to the Court
of Appeals for the Ninth Circuit. See section 81A of this
title which establishes a United States District Court
for the State of Alaska.

Pars. (3) to (7). Pub. T, 8_-509 redseignated pars. (4) to
(7) as (3) to (6), respectively.

1952--Par. 47). Act Oct. 31, 1951, added par. 47).

EFFF_TIVE DATn OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 40_ of Pub. L. 97-164, set out as a note under
section IV1 of this title.

EFFECTXV_ DATE OF 1989 AMENDMENT

Amendment by Pub. L. 86-5 effective on admission of
State of l_awali into the Union, see note set out under
section 91 of this title. Admission of Hawaii into the
Union was accomplished Aug. 25, 1959, on issuance of
Prom. No. 3309, Aug. 21, 1959, 25 F.R. 6868, 73 star. e7.4,

as required by sections 1 and 74o) of Pub. L. 86-3, Mar.
18, 1959, 78 Stat. 4, set out as notes preceding section 491
of Tltis 48, Territories and Insular Possessions.

EFFECTIVE DATe OF 1958 AMENDMENT

Amendment by Pub. L. 85-508 effective Jan. 3, 1959, on
admission of Alaska into the Union pursuant to Prom.
No. 3269, Jan. 3, 1969, 24 F.R. 81, 73 star. ele, as required
by sections 1 and 8(o) of Pub. L. 85-508, see notes sot out
under section 31A of this title and preceding section 21
of Tltis 48, Territories and Insular Possessions.

TERMINATION OF UNITED STATEN DINTIu_P COURT FOR
TI_ DISTRICT OF _[E CANAL ZONE

For termination of the United States District Court

for the District of the Canal Z0ne at end 0f the "transi.

tion period", being the 30-month period beginning Cot.
1, 1979, and ending midnight Mar. 31, 1982, see Para-
graph 5 of Article XI of the Panama Canal Treaty of

1977 and sections 2101 and 2201 to 2208 of Pub. L. 98-70,
title H, Sept. 2?, 1979, 93 Star. 493, formerly classified to
sections 3831 and 3841 to 3843, respectively, of Title 22,
Foreign Relations and Intercourse.

§ 19-95. Jurisdiction of the United States Court of

Appeals for the Federal Circuit

(a) The United States Court of Appeals for the

Federal Circuit shall have exclusive Jm_ledtc-
tion--

(1) of an appeal from a final decision of a dis-

trict court of the United States, the United

States District Court for the District of the

Canal Zone, the District Court of Guam, the

District Court of the Virgin Islands, or the
District Court for the Northern Mariana Is-

lands, if the Jurisdiction of that court was.

based, in whole or in part, on section 1S38 of
this tl_le, except t_hat a case involving a claim

arising under, any Act of Congress relating to

copyrights, exclusive l_lghts in mask works, or
trademarks end no other claims under section

1338(a) shall be governed by sections 1291, 1292,

and 1294 of this title;

(2) of an appeal from a final decision of a dis-
trier court of the United States, the United
States District Court for the District of the

Cane/ Zone, the District Court of Guam, the
District Court of the Virgin Islands. or the
District Court for the Northern Muriana Is°

lands, if the Jurisdiction of that court was
based, in whole or in part, on section 1346 of

this title, except that Jut.iedictlon of an appeal

in a case brought in a district C0UA't under sec-
tion l_t6(a)(1), 1346(b), 1346(e), or 1346(f) of this

title or under section 1846(a)(2) when the claim

is founded upon an Act of Congress or a l_gu-

latlon of an executive department providing
for internal revenue shall be governed by sec-

tions 1291, 1292, and 1294 of this title;

(3) of an appeal from a final decision of the
United States Cou_ of Federal Claims;

(4) of am appeal from a decision of__
(A) the Board of Patent Appeals end Inter-

ferenees of the United States Patent and

Trademark Office with respect to patent ap-
plications and interferences, at the instance

of an applicant for a patent or any party to
a patent interference, and any RILch appeal

shall waive the right of such applicant or

party to proceed under section 145 or 146 of
title 35;

(B) the Under Secretary of Commerce for

Intellectual Property and Director of the
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United States Patent and Trademark Office
or the Trademark Trial and Appeal Board
with respect to applications for registration
of marks and other proceedings as provided
in section 21 of the Trademark Act of 1948 (15
U.S.C. 1071); or

(C) a district court to widcha case was di-
rected pumuant to section 145, 146, or 154(b)
of title 35;

(5) of an appeal from a final decision of the
United States Court of Iuternat_onal Trade;

(6) to review the final determinations of the
United States International Trade Commis-
sion relating to unfair practices in import
trade, made under section 337 of the Tariff Act
of 1930 (19 U.S.C. 1837);

(7) to review, by appeal on questions of law
only, findings of the Secretary of Commerce
under U.S. note 6 to subchapter X of chapter 98
of the Harmonized Tariff Schedule of the

United States (relating to importation of in-
struments or apparatus);

(8) of an appeal under section 71 of the Plant
Variety Protection Act (7 U.S.C. 2461);

(9) of an appeal from a final order or final de-
cision of the Merit Systems Protection Board,
pursuant to sections 7703(b)(1) and 7703(d) of
title 5;

(10) of an appeal from a final decision of an
agency board of contract appeals pursuant to
section 8(g)(1) of the Contract Disputes Act of
1978 (41 U.S.C. 607(g)(1));

(11) of an appeal under section 211 of the Eco-
nomic Stabilization Act of 1870;

(i2) of an appeal undersecbion5 of the Emer-
gency Petroleum Allocation Act of 1972;

(19) of an appeal under section 506(c) of the
Natm_l Gas Policy Act of 1978; and

(14) of an appeal under section 523 of the En-
ergy Policy and Conservation Act.

(b) The head of any executive department or
agency may, with the approval of the Attorney
General, refer to the Court of Appeals for the
Federal Circuit for judicial review any final de-
cision rendered by a board of contract appeals
pursuant to the terms of any contract with the
United States awarded by that department or
agency which the head of such departanent or
agency has concluded is not entitled to finality
pursuant to the review standards specified in
section 1O(b) of the Contract Disputes Act of 1978
(41 U.S.C. 6OC(b)). The head of each executive de-
partment or agency shall make any referral
under this section within one hundred and twen-
ty days after the receipt of a copy of the final
appeal decision.

(c) The Court of Appeals for the Federal Clr-
cult shall review the matter refen'ed in accord-
anee with the standards specified in section 1O(b)
of the Contract Disputes Act of 1978. The court
shall proceed with Judicial review on the admin-
istrative record made before the board of con-
tract appeals on matters so referred as in other
cases pending in such court, shall determine the
issue of finality of the appeal decision, and
shall, tf appropriate, render judgment thereon,
or remand the matter to any administrative or
executive body or official with such direction as
it may deem proper and just.

(Added Pub. L. 97-164, title I, §127(a), Apr. 2,
1982, 96 Star. 37; amended Pub. L. 98-623, title II,

§2O5(a), Nov. 8, 1984, 98 star. 3388; Pub. L. 100-418,

title I, §1214(a)(3), Aug. 23, 1988, 102 Stat. 1156;
Pub. L. 100-702, title X, §1990(a)(3), Nov. 19, 1988,
102 star. 4671; Pub. L. 102-572, title I, §lO2(c),
title IX, §CO2(b)(1), Oct. 29, 1999, 106 Star. 4507,
4516; Pub. L. 106-113, div. B, §lOOO(a)(9) [title IV,
_4499(b)(2), 4799(b)(14)], Nov. 23, 19990 113 Star.
1536, 1501A-560, 1501A-584.)

REFERENCES IN TEXT

The Harmonized Tariff Schedule of the United States,
referred to In subsec. (a)(7), is not set out In the Code.
See Publication of Harmonized Tariff Schedule note set
out under section 1202 of Title 19, Customs Duties.

Section 211 of the Economic Stabtlisat4on Act of 1970,
refelTed to In subset. (a)(ll), is section 211 of Pub. L.
91-379, title II, as amended, formerly set out as an Eco-
nomic Stabilization Program note under section 1904 of
Title 12, Banks and Banking.

Section 5 of the Emergency Petroleum Allocation
Act of 1979, referred to In subset. (a)(12), is section 5 of
Pub. L. 92-159, as amended, which was classified to sec-
tion 754 of Title 15, Commerce and Trade, and was omit-
ted from the Code.
Section506(c)oftheNatural Gas Policy Act of 1979,

referred to in subset. (a)(13), is classified to section
3416(c) of Title 15.

Sect/on 523 of the EusrFy Policy and Conservation
Act, referred to in subsse. (a)(14), is classified to sec-
tion 6393 of Title 42. The Public Health and Welfare.

AMENDMENTS

1999--8ubseo. (a)(d)(A). Pub. L. 106-113, |1000(a)(9)
[t/tie IV, |4732(b)(14)(A)], inserted "United States" be-
fore "Patent and Trademark".

Subseo. (a)(4)(B). Pub. L. 106-113, §1090(a)(9) [title IV,
|4'132(b)(14)(B)], substituted"Under Secretaryof Gem-
meres for Intellectual Property and Director of the
United States Patent and Trademark Office" for "Com-
missioner of Patents and Trademarks".

Subsec. (a)(4)(C). Pub. L. 1(]6-1/9, §1000(a)(9) [title.iv,
|4402(b)(2)], substituted "145, 146, or 154(b)" for "1_ or
146".

1992--Subsse. (a)(3). Pub. 1",. 102-572, |90'3(b)(I), sub-
stituted "United States Court of Federal Claims" for
"United States Claims Court".

Subset. (a)(11) to (14). Pub. L. 102-572, §102(o), added
palw. (11) to (14).

1988--Subseo. (a)(1). Pub. L. 100-705 inserted
", exclusive rights inmask works," after "copyrights".

Subsec. (a)(7). Pub. L, 100-418 substituted "U.S. note
6 to subchaptar X of chapter 98 of the Harmonized.Tar-
iff Schedule of the United States" for "headnote S to
schedule 8, part 4, of the Tariff Schedules of the United
States".

1984--Subasc. (a)(4)(A). Pub. L. 98-622 substituted
"Patent Appeals and" for "Appeals or the Board of Pat-
ent".

EFYECTIVE DATB OF 1999 AMENDMENT

Amendmsn_ by section 100O(&)(9) [title 1_r, |4402(b)(2)]
of Pub. L. 106-113 effective on date that is 6 months

ai_r Nov. 29, 1999, and, except for design patent appli-
cat/on filed under chapter 16 of Title Se, applicable to
any appllcat.4on filed on or after" such date, see section
1000(a)(9) [title IV, §440e(a)] of Pub. L. 106-113, set out
as a note under sect/on 154 of Title 95, Patents.

Amendment by asotlon 1O00(a)(9) [title IV,
|4782(b)(14)] of Pub. L. 106-113 effective 4 months after
Nov. 29, 1999, see section 100O(a)(9) [title IV, §4751] of
Pub. L. lYo-lle, set out as a note under asotion 1 of
Title 35, Patents.

EFFBCT1Vg DATB OF 1992 AMENDMENT

Amendment by section 102(c) of Pub. L. 102-572 effec-
tive Jan. 1. 1993, see section ll01(a) of Pub. L. 102-572,
set out as a note under section 905 of Title 9, The Con-
cress.
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Amendment by section 999(b)(1) of Pub. L. 102-572 ere
fsetive Oct. 29, 1992, see section 911 of Pub. L. 109-572,
set out as a note under section 111 of this title.

EFFECTIVE DATa OF ]988 AMENDMENT

Amendment by Pub. L. 100-418 effective Jan. 1, 1939,
and applicable with respect to areiclee entered on or
after such date, see section 1217(b)(1) of Pub. L. 100-419,
set out as an Effective Date note under section 3001 of
Title 13, Customs Duties.

EFFECTIVE DATa OF ]984 AMENDMENT

Amendment by Pub. T,. 98-632 applicable to all United
States patents granted before, on, or after Nov. 8, 1984,

and to all applications for United States patents pEnd-
Ing on or filed after that date, except as otharwlas pro-
vided, see section 106 of Put. L. 98-622, set out as a note
under section 103 of Title 35, Patents.

Amendment by Pub. L. 99-992 effective three months
after Nov. 8, 1984, see section 207 of Pub. L. 98-622, set
out as a note under section 41 of Title 35.

EFFECTIVe DATE

Section effective Oct. 1, 1999, see section 402 of Pub.
L. 97-154, set out as an Effective Date of 1982 Amend-
ment note under section 171 of this title.

ABOLITION OF TEMPORARY _,MERGENOY COURT OF
APPEALS

Section 102(d), (e) of Pub. L. 102-672 provided that:
"(d) ABOLrNON OF COURT.--The Temporary Emer-

gency Court of Appeals created by section 31lib) of the
Economic Stabilisation Act of 1970 [Pub. L. 91-379, for-
merly set out as u note under section 1904 of TiMe 12,
Banks and Banking] is abolished, effective 3 months
after the date of the enactment of this Act [Oct. 29,
i_2].

"(e) PF_DI_O CAS_.--(1) Any appeal which, before
the effective date of abolition dssoribad in subsection
(d), Is pondina in she Tompol_.ry EmerEeno ¥ Court of
Appeals but has not been submitted to a panel of such
court as of that date shall be assigned to the United
States Court of Appeals for the Federal Circuit as
though the appeal had oriainally been filed in that
court.

"(2) Any case which, before the effective date of abc-
limos dsecribod in subsection (d), has boon submitted
to a panel of the Temporary Emergency Court of Ap-
peals and as to which the mandate has not been issued
as of that date shall remain with that panel for all pur-
poses and. notwithstanding the provisions of sections
291 and 292 of title 23, United States Code, that panel
shall bs assisuod to the United States Court of Appeals
for the Federal Circuit for the purpose of deciding such
case."

TERMINATION OF UNITED STATES DISTRICT COURT FOR
THE DIeTalOT OF THE CANAL ZONE

For termination of the United St_tss District Court
for the District of the Canal Zone at end of the "transi-
tion period", being ths 90-month period beginning Oct.
1, 1979, and ending midnight Mar. 31, 1983, see Para-
graph 6 of Article XI of the Panama Canal Treaty of
1077 and sections 2101 and 3201 to 990_ of Pub. L. 96-70,
title II, Sept. 27, 1979, 39 Star. 493, formerly classified to
sections 3831 and 9841 to 3843, rsspectively, of Title 22,
Foreign Relations and Intercourse.

§ 1296. Review of certain agency actions

(a) JURISDICTION.--Subject to the provisions of
chapter 179, the United States Court of Appeals

for the Federal Circuit shall have jurisdiction
over a petition for review of a final decision

under chapter 5 of title 3 of--

(1) an appropriate agency (as determined
under section 454 of titie 3);

(2) the Federal Labor Relations Authority

made under part D of subchapter II of chapter

5 of title 8, notwithstanding section ?123 of

title 5; or

(8) the Secretary of Labor or the Occupa-

tional Safety and Health Review Comroisslon,

made under paz_ C of subchapter H of chapter
5 of title 3.

(b) FILING OF PETITION.--Any petition for re-

view under this section must be filed within 30

days after the date the petitioner receives no-
tice of the final decision.

(Added Pub. L. 104-331, §3(a)(1), Oct. 26, 1996, 110

Star, 4068.)
Preen PaovmIONe

A prior section 1290, added Pub. L, 37-10t, title I,
§l_7(a), Apr. 2, 1982, 93 Stat. 99, related to precedence of
easss in United Staths Court of Appeals for the Federal
Circuit, prior to repeal by Pub. L. 9B-_0, title IV,
§499(29)(C), Nov. 8, 1964. 98 Star. 3359.

EFFECTIVE DATa

Section S(d) of Pub. L. 104-331 provided that: "The
amendments made by this section [enacting this sec-
tion a_ld sections 1413 and 3901 to 390B of this title and

amending sections 1343 and 2499 of this time] shall take
offset on October 1, 199%"

CHAPTER 85--DISTRICT COURTS;
JUR/SDICT/ON

SO¢.
1330. Actions against foreign states.
1331. Federal question.
1333. Diversi_y of citizenship; amount in oan-

troversy; costs.
1333. Admiralty, maritime and prise cases. "

1334. B_kruntoy muses a_ud proceedinffs.
1335. Interpleader.

).336. Surface Transportation Board's orders.
1337. Commerce and antitrust regulations; amount

in controversy, costs.
1838. Patents, plant varlot_ protection, copyrights,

mask works, designs, trademarks, and un-
fair competition.

1339. Postal matters.

1340. Internal revenue; customs duties.
1841. Taxes by States.
1343, Rate orders of State a_onciss.
1343. Civil rights and elective tl"anchise.
1344. Election disputes.
1345. United States as plaintiff.
1348. United States as defendant.

1347. Partition action whore United States is Joint
tenant.

1348. Banking association as party.
1349. Corporation organised under fedel_al law as

party.
1350. Alien's action for tort.
1351. Consuls, vine consuls, and members of a diplo-

matic mission as dsfandunt.
1353. Bonds executed under federal law.
1353. Indian allotments.
1354. Land grunts from different states.
13_. Fine, penalty or forfeiture.
1356. Seisura8 not within admiralty and maritime

Jurisdiction.
1357. Injuries under Federal laws.
1858. Eminent domain.
1359. Partise colinsivsly Joined or made.
1360. State civil Jurisdiction in antions to which

Indians are parties.
1361. Action to compel an officer of the United

States to perform his duty.
1362. Indian t4dbes.
1383. Jurors' employment rights.
136'1. Direct actions aaainst insurers of members of

diplomatic missions and their families.
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(41 DENIAL OF APP_J_.--If a final judgment

on the appeal under p_u'agraph (1) _s not issued

before the end of the period described in para-

graph (2), including any extension under para-
graph (3), the appeal shall be denied.

(d) Exc_.FrfoN.--This section shall not apply to

any class action that solely involves-

(l) a claim concerning a covered security as

defined under section 16(f)(S) of the Securities

Act of 1933 (15 U.S.C. 78p(f)(S) _) and section

28(f)(5)(E) of the Securities Exchange Act of

19S4 (15 U.S.C. 73bb(f)(5)(E));
(2) a claim that relates to the internal af-

fairs or governance of a corporation or other

form of business enterprise and arises under or

by virtue of the laws of the State in which

such corporation or business enterprise is in-

corporated or organized; or

(3) a claim that relates to the rights, duties

(including fiduciary duties), and obligations

relating to or created by or pursuant to any

security (as defined under section 2(a)(1) of the

Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and

the regulations issued thereunder).

(Added Pub. L. 109-2, §5(a), Feb. 18, 2005, 119
Star. 12.)

_FFZOTZVS DA_

• Se0tion applicable to any civil action commenced on
or after Feb. I8, _, see section 9 cf Pub. L. 199-2, set
out _s an Effective Date of 2005 Amendment note under

section 1332of t_ls title.

[CHAPTER 90--OMITTED1

CODIFICATION

Chapter 90, consisting of sect4ons 1471 to 1452, which

was added by Pub. L 95-598, title II, |241(a), Nov. 8,
1979, 92 Star. 2668, and which related to district courts

and bankruptcy courts, did not become effective pursu-
ant to section 402(b) of Pub. L. 95-595, as amended, set
out ¢_ an EffectJve Date nnte preceding section 1Ol of
Title 11, Bankruptcy.

TRANSITION TO NEW COURT SYeTF._

.Pub. L. 9_-598, title IV, §409, NOV. 9, 1978, 92 Star. _87,
as amended by Pub. L. _-249, §l(d), Mar. 31, 1984, 99
Stat, 119; Pub. L. 98-271, |l(d), Apr. 90, 1984, 98 Stat. 1_;
Pub. L, 98-gSg, §l(d), May 25, 1984, 98 Stat. 214; Pub. L.
98-3_, |l(d), June 20, 1984, 98 Stat. 288; Pub. L. 98-393,
title I, |lgl(d), July I0, 1984, 98 Star. 346, which provided
for transfsr to the new court system of cases, and mat-
ters and proceedings in cases, under the Bankruptcy
Act [former Title 11] pending at ths end Of Sept. 30.
1983. in the ootlrts of bank.rupt_y continued under sec-
tion 404(a) of Pub. L. 95-599, with certain exceptions.
and cases and proceedings arising under or related to

cases under Title 11 pending at the end of July 9, 1994,
and directed that civil actions pending on July 9, 1984,
over which a ba_lkruptcy court had Jurisdiction on July
9, 1984, not abate, but contlnuat4on of such actions not
finally determined before Apr. 1, 1985, be removed to a
bankruptcy court under this chapter, and that all law

books, publications, etc., Inrnlahed bankruptcy Judges
as of July 9, 1984, be transferred to _ho United States
bankruptcy courts under the supervision of the Direc-
tor of the Administrative Office of the United States

CourtS, was repealed by Pub. L. 98-858, title I. |122(a),
July I0, 1984, 98 Stat. 343, 346, eft. July 10, 1984.

CHAPTER 91--UNITED STATES COURT OF
FEDERAL C/.AIMS

sQo.

1491. Claims a_ainst United States generally; ac-
tions involving Tennessee Valley Author-
ity.

1492. Congressional reference cases.
[1493. Repealed.]
1494. Accounts of officers, agents or contractors.

1495. Damages for unjust conviction and imprison-
ment; claim against United States.

1498. Disbursing officers' claims.

149_. Oyster growers' damages from dredging oper-
ations.

14_. Patent and copy_ght cases.

1499. Liquidated da_nages withheld from contrac-

tors under chapter 97 of title 40.
1500. Pendeucy of claims in other courts.
1801. Pensions.

150'J. Treaty cases.
1503. Set-o fla.
[1504. Repealed.]
1509. Indian claims.
[1508. Repealed.]

1507. Jurisdiction for certain decluratcry Judg-
mante.

1508. Jurisdiction for certain purtnership proceed-
ings.

1509. NO JUrisdictiOn In Cases Involving refunds of
tax shelter promoter and understatement
penalties.

HISTOP.ICAL AND R_VISION NOTES

2949 ACT

This section inserts in the analysis of chapter 91 of

title 28,U.S.C.,item1505,correspondingto new section
1505.

AMENDMF_Te

20OS--Pub. L. 109.-284, §4(1), Sept. 27,'2006, 120 Star.
1211, substituted "chapter 37 of title 40" for "Contract
Work Hours and Safet_v Standards Act" in item 1499.

1999--Pub. L. 102-572, title IX, |90_(a)(1), Oct. 29, 1999,
106 Stat. 4519, subetltute.d "UNITED STATES COURT

OF FEDERAL CLAIMS" for "UNITED STATES
CLAIMS COURT" as chapter heading.

1984--Pub. L. 98-3_9, die. A, t4tle VII, |714(g)(_), July
18, 1984, 98 Stat. 962, added item 1909.

1982--Pub. L. 97-248, title IV, |402(0)(18)(B),Sept. 3.
1982, 99 Star. 689, added item 1608.

Pub. L. 97-164, title I, §133(8)(2)(B), (f), (h). (])(2), Apr.
2, 1_83, 98 Stat. 41, substituted "UNITED STATES

CLAIMS COURT" for "COURT OF CLAIMS" in chapter
hcadtn_, substituted "Liquidated damages withheld
from contractors under Contract Work Hours and Safe-
ty Standard_ Act" for "Penalties imposed against con-
tractors under eight hour law" in item 1499, and struck
out items 1504 "Tort Claims" and 1506 "Transfer to cure
defect of Jurisdiction".

1978--Pub. L. 94-458. title XI_. |l$O6(b)(S)(B). Oct. 4,
lSV8, 90 Star. 1720, added item 1_07.

196_--Pub. L. 86-770, |2(b), Sept. 13, 1960, 7_ Star. 912,
added item 1506.

Pub. L. 88-728, §9, Sept. 8, 1960, _4 Star. 856, sub-
stltuted "Patsnt and copyright esaes" for "Patent
cases" in item 1498.

1954--Act Sept. 9, 1954, oh. 1263, 143, 68 Sta_. 1241, in-
ssrted "; actions involving Tennessee Valley Author-
ity" in item 1_91 and struck out item 14_ "Depart-
mental reference cases".

19dO---Act May 2_, 19a.9, ch. 1_9, |88,_ Star. 102, added
item 15_.

§1491. Claims against United States generally;

actions involving Tennessee Valley Au .thorlty

(a)(1) The United States Court of Federal

Claims shall have jurisdiction to render JudE-*so in original. Probably should bs "??P(0(3)".
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maut upon any claim against the United States
founded either upon the Constitution, or any
Act of Congress or any regulation of an execu-
tive department, or upon any express or implied
contract with the United States, or for liq-
uidated or uniiqnidated damages in cases not
sounding in tort. For the purpose of this para-
graph, an express or implied contract with the
Army and Air Force Exchange Service, Navy Ex-
changes, Marine Corps Exchanges, Coast Guard
_xchanges, or Exchange Councils of the Na-

tional Aeronautics and Space Administration
shall be considered an express or implied con-
tract with the United States.

(2) To provide an entire remedy and to com-
plete the relief afforded by the judgment, the
court may, as an incident of and collateral to
any such judgment, issue m_ers directing res-
toration to office or position, placement in ap-
propriate duty or retirement status, and correc-
tion of applicable records, and such orders may
be issued to any appropriate official of the
United States. In any case within its jurisdic-
tion, the court shall have the power to remand
appropriate matters to any administrative or
executive body or official with such direction as
it may deem proper and just. The Court of Fed-
oral Claims shall have jurisdiction to render
Judgment upon any claim by or against, or dis-
pute with, a contractor arising under section
1O(a)(1) of the Contract Disputes Act of 1978, in-
cluding a dispute concerning termination of a
cont,'act, rights in tangible or intangible prop-
erty, compliance with cost accounting stand-
a_'de, and oth_- nonmonetary cUsputes on whtah

a decision of the contracting officer has bean ls-
sued under section 6 of that Act.

(b)(1) Both the Unites a States Court of Federal
Claims and the district courts of the United
States shall have Jurisdiction to render Judg-
ment on an action by an interested party object-
ins to a solicitation by a F_loral agency for bide
or proposals for a proposed contract cr to a pro-
posed award or the award of a contract or any
alleged violation of statute or regulation in con-
nectlon with a procurement or a proposed pro-
curement. Both the United States Court of Fed-
oral Claims and the district courts of the United
States shall have jurisdiction to entertain such
an action without rega_l to whether suit is in-
stituted before or after the contract is awarded.

(2) To afford relief in such an action, the
com'ts may award any relief that the court con-
siders proper, including deelaratory and injunc-
tive relief except that any monetary relief shall
be limited to bid preparation and proposal costs.

(3) In exercising jurisdiction under this sub-
section, the courts shall give due regard to the
interests of national defense and national secu-
rity and the need for expeditious resolution of
the action.

(4) In any action under this subsection, the
courts shall review the agency's decision pursu-
ant to the standards set fm'_h in section 706 of
title 5.

(5) If an interested party who is a member of
the private sector commences an action de-
scribed in paragraph (1) with respect to a public-
private competition conducted under Office of

1 So in orilinai. Probably should be "United".

Management and Budget Circular A-76 regard-
ing the performance of an activity or function of
a Federal agency, or a decision to convert a
function performed by Federal employees to pri-
vate sector performance without a competition
under Office of Management and Budget Cir-
cular A-76, then an interested party described in
section 3551(2)(B) of title 31 shall be entitled to
intervene in that action.

(c) Nothing herein shall be construed to give

the United States Court of Federal Claims juris-

diction of any civil action within the exclusive
jurisdiction of the Com-t of International Trade,
or of any action against, or founded on conduct
of, the Tennessee Valley Authority, or to amend
or modify the provisions of the Tennessee Valley
Authority Act of 1933 with respect to actions by
or against the Authority.

(June 25, 1948, oh. 646, 62 Slat. 940; July 28, 1953,
oh. 25.% §7, 67 Slat. 226; Sept. 3, 1954, ch. 1263,
§44(a), (b), 68 Slat. 1241; Pub. L. 91-350, §l(b), '
July 28, 1970, 54 Slat. 449; Pub. L. 92-415, §1, Aug.
29, 1972, 86 Slat. 652; Pub. L. 95-563, §14(1), Nov.
1, 1978, 92 Star. 2391; Pub. L. 96-417, title V, §509,
Oct. I0, 1990, 94 Slat. 1743; Pub. L. 97-164, title I,
§133(a), Apr. 2, 1982, 96 Slat. 89; Pub. L. 102-572,
title IX, §§902(a), 907(b)(1), Oct. 29, 1992, 108 Slat.
4515, 4519; Pub. L. 104-330, §lS(a), Oct. 19, 1996, llO
Slat. 6374; Pub. L. 110-161, din. D, title VII,
§789(c)(2), Dec. 26, 2007, 121 Slat. 2031; Pub. L.
110-181, din. A, title HI, §225(c), Jan. 28, 2063, 122
Slat. 63; Pub. L. 110-417, idly. A], title X,
§1631(d), Oct. 14, 3008, 122 Slat. 4913.)

]_IBTOI_ICAL AND R_'V_aION NOTEe

Bassd cn _tle 28, U.S.C., 1940 ed., |250(1) (Ma_.. S, 191L

oh. 281; |1_, 86 Slat. 1186).
District courts are given concurrent Jurisdiction of

certain claims against ths United States under section
1346 of this title. (Sso also reviser's note under that sen-
tion and section 1621 of this title relatin_ to Jurisdic-
tion of the Tax Court.)

e_na proviso in asctien _1) or title _, U.S.O., 1940
ed,, relating to claims growiu_ out of the Civil War,
enmmonly known as "war claims," and other claims
which had been reported adversely before March 9, 1_I
by any court, department, or commission authorissd to
determine them, were omitted as obsolete.

The exception in section 250(1) of title 28, U.S.C., 1940
ed., as to pension claims appears in section 1501 of this
title.

Words "in respect of which claims the partly would be
entitled to redress against the United States either in
a court of law, equity, or admiralty, if the United
Stateswea'e suable" ware omitted as unnecessary since
the Court of Claims manifestly, under this section will
determine whet_er a petition a_ainst the United States
states a cause of action. In any event, the Court of
Claims has no admiralty Jurisdiction, but the Suit_ in
Admiralty Act, sections 741-75_ of title 4S, U.S.C., 1940
ed., Shipping, vests exclusive Jurisdiction over suite in
admiralty against the United States in the district
courts. _nd_/& Co. n. U._., 193S, '/6Ct.CI. 370.

For additional _rovlsion_ re_p_otl_ Jurisdiction of
the court of claims in war contract ssttlemsnt oases
see section l14b of Title 41, U.S.C., 1940 ed., Public Con-
tracts..

Changes were made in phraseology.

R_FERENCF_ l_' TeXT

Sections 6 and 10(a)(1) of the Contract Disputes Act of
19_8. referred to in subset. (a)(_), arc clauifled to sec-

tions 600 and 609(a)(1), respectively, of Title 41, Public
Contracts.

The Tennessee Valley Authority Act of 19_3, referred
to in eubsoc. (c), Is act May 18, 1933, oh. 0_, 48 Slat. 58,

I
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as amended, which is classified generally to chapter
12A (§831 et ecq.) of Title 16, Conservation. For com-

plete classification of this Act to the Code, see section
831 of Title 16 and Tables.

AMENDMENTS

2008--Subsac. (I))(5). Pub. L. 110-417 struck out par. (5),
as added by Pub. L. 110-161, which read as follows: "If
a private sector interested party commences an action
described in paragraph (1) in the csee of a publio-prl-
veto competition conducted under Office of Manage-
ment and Budget Circular .%-76 regarding performance
of an activity or function of a Federal agency, or a de-
oicion to convert a function performed by Federal em-
ployees to private sector performance without a com-
petition under Office of Management and Budget Cir-
cular A-Te, then an official or person described in eso-
tion 3551(2)(B) of title 31 shall be entitled to intervene
in that action."

Pub. L. 110-181 added par. (5).
2007--Subeso. (b)(5). Pub. L. 110-161 added par. (5).
1996--Subseo. (a)(3). Pub. L. 104-320, §12(a)(2), st4"uck

out par. (2) which read as follows: "To afford complete
relief on any contract claim brought before the con-
tract is awarded, the court shall have exclusive Juris-
diction to grant declaratory Judgments and such equi-
table and extraordinary relief as it deems propel', in-
cluding but not limited to injunctive relief. In exercis-
ing this jurisdiction, the court shall give due regard to
the interests of national defense and national secu-

rity."
Subsets. (b), (c). Pub. T.. 104-320, §22(a)(1), (3), added

subset. (b) and redseignated former subsec. (b) as (o).
199R--Subseo. (a)(1). Pub. L. 102-572, |9C_(a)(1), sub-

stituted "United States Court of Federal Claims" for

"United StatesClaimsCourt".
Subsec. (a)(2). Pub. L. 102-572, |907(b)(1), inserted be-

fore period at end ", including a dispute concerning
termination of a contract, rights in tangible or intangi-
ble property, compliance with cost accounting stand-
ards, and othur nonmonetary disputes on which a deci-
sion of the contracting officer has been issued under
section 6 of that Ae_".

Pub. L. 102-572, |902(a)(2), substituted "Court of Fed-
eral Claims" for "Claims Court".

Subset. (b). Pub. L. 102-572, |902(a)(1), substituted
"United States Court of Federal Claims" for "United
States Claims Court".

1982--Subsec. (a)(1). Pub. L. 97-164 designated first
two sentences of existing first undesignated paragraph
as subset. (a)(l) and substituted "United States Claims
Court" for "Court of Claims".

Subsso. (a)(2). Pub. L. 97-164 designated third, fourth,
and fifth sentences of existing first undesignated para-
graph as par. (2) and substituted "The Claims Court"
for "The Court of Claims" and "arising under section
104a)(1) of the Contract Disputes Act of 1978" for "aris-
inir under the Cont4_aot Disputes Act of 1978".

Subeec. (a)(3). Pub. L. 97-164 added pal'. (2).
Subsec. (b). Pub. L. 97-164 designated existing second

undesignated paragraph as subseo. 4b) and substituted
"United States Claims Court" for "Court of Claims".
"'conduct of, the Tennessee Valley Aut.horit_r, Or" for
"actions of, tie Tennessee Valley Authority, nor",
"Tennessee Valley Authority Act of 1933" for "Ten-
nessee Valley Authority Act of 1963, as amended,", and
"actions by or against the Authority" for "suits by or
against the Authority".

1980--Pub. L. 96-417 substituted "Court of Claims of
any civil action within the exclusive Jurisdiction of the
Court of International Trade, or of any action" for "in
suits" in second par.

1978--Pub. L. 95-563 provided that the Court of Claims
would have Jurisdiction to render Judgment upon any
claim by or against, or dispute with, a contractor aris-
ing under the Cont4_ct Disputes Act of 1978.

1972--Pub. L. 92-415 inserted provisions authoff, zing
the court to issue orders directing restoration to office
or position, placement in appropriate duty or retire-
ment status and con'ection of applicable records and to

issue such orders to any United States official and to
rcunand appropriate matters to administrative and ex-
ecutive bodies with proper directions.

1970--Pub. L. 91-350 specified that the term "express
or implied contracts with the United States" includes
cxprses or implied contracts with the Army and Air
Force Exchange Service, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or Exchange
Councils of the National Aeronautics end Space Admin-
istration.

1954--Act Sept. 5, 1954, inserted "; actions involving

Tennessee Valley Authority" in section catohline and
altered the form of first pal'. to spell out the general Ju-
risdiction of the Court In paragraph form rather than
as olauses of the pal',

1953--Act July 28, 1953, substituted "United States
Court of Claims" for "Court of Claims" near beginning
of section, and inserted last par.

EFFR0"TIVR I)ATB OF 2008 AMRNDMENT

Pub. L. 110-181, die. A, title TTT §3264d), Jan. 28, 2008,

122 Stet. 83, provided that: "Subparagraph (B) of sen.
tion 355142) of title 31, United States Code (as added by
subsection (a)), and paragraph (8) of section 1491(I)) of

title 28, United States Code (an added by subsection
4o)), shall apply to--

"(1) a pretest or civil action that challenges final
selection of the source of parfmTnanoe of an activity
or function of a Federal agency that is made pursu-
ant to a study initiated under Offico of Management
and Budget Circular .%-78 on or after January 1, 2004;
and

"42) any other protest or civil action that relates to
a public-private competition initiated under Office of

Management and Budget Circular A-76, or to a deci-

sion to convert a function performed by Federal em-

ployees to private sector performance without a com-
petition under Office of Management and Budget Cir-
cular A-76, on or after the date of the enactment of

this Act [Jan. 28, 2006]."

EFFECTIVE DATE OF 2007 AM_NDMF_r

Paragraph (5) of eubsec, (b) of this section applicable
to ]Eotsets and civil actions that challenge final eslac-
tions of sources of performance of an activity or func-
tion of a Federal agency that are made pursuant to
studies initiated under Office of Management and
Budget Circular A-76 on or after Jan. 1, 2004; and to any
other protests and civil actions that relate to public-
private competitions initiated under Office of Manage-
ment end Budget Circular A-Ve, or a decision to convert
a/unction performed by Federal employees to private
sector performance without a competition under Office
of Management and Budget Clroulur A-VS. on or after
Dec. 26, 2007, see section 739(0)(3) of Pub. L. 110-161, set
out as a note under section 501 of Title 31, Money and
Finance.

Amendment by Pub. L. 110-161 applicable with re-
spect to fiscal year 2005 and each succeeding fiscal
year, see section 759(e) of Pub. L. 110-161, set out as a
nots under section 501 of Title 31. Money and Finance.

EFFEGT_'B DATR OF 1990 A-ME_DMENT

Section 12(b) of Pub. L. 104-320 provided that: "This
section [amending this section and section 3556 of Title
31, Money and Finance, and enacting provisions set out
us not_e under this section and section 3558 of Title 31]
and the amendments made by this section shall take ef-
fect on December 31, 1996 and shall apply to all actions
filed on or after that date."

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by sectlon 9_4a) of Pub. L. 102-eTa'effec-

tive Oct. _9,1992osee section 911 of Pub. L. i02-572,set
out as a note under section 171 of thlstitle.

Section 907(b)(2) of Pub. L. 100-572 provided that:
"The amendment made by psxagraph (1) [amending this
section] shall be effective with respect to all actions
filed before, on, or after the date of the enactment of
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this Act [Oct. 29, 1992], except for those actions which,
before such date of enactment, have been the subject
Of__

"(A) a final JudEment of the United States Claims

Court, if the time for appeal of that Judgment has ex-
pired without an appeal having been filed, or

"(B] a final iud_nsnt of the Court of Appeals for
the Federal Circuit."

EFFECTIVE ])ATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Cot. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of this title.

EFFECTIVE I)ATE OF 1980 AMF_DMF_4T

Amendment by Pub. L. _-41V effective Nov. 1. 1980,
and applicable with respect to civil actions pending on
or commenced on or al_r such date, ass section 701(a)
of Pub. L. 98-41V. set out as a note under section 981 of
this title.

_,FFECTIVE DATE OF 1979 AMEHDMF__

Amendment by Pub. L, 95-593 effective with respect
to contracts entered into 120 days after Nov. 1. 1978,
end, at the election of the contractor, with respect to
any claim pending at such rims before the contracting
officur or lnltiatsd thereaftsr, see section IS of Pub. L.
95-563, set out as an Effective Date note Under section
981 of Title 41, Public Contra_ts.

EFFECTIVE ]:)AT_ OF ]9_ J_nNDM_qT

Section 3 of Pub. L. 92-415 provided that: "This Act
[amending this section] shall be applicable to all Judi-
cial prooesdings pending on or instituted a_er the date
of its snactinant [Aug. 39, 1973]."

EFFECTIVE _)ATE OF 1970 A.Mi_DMY._T

Amendment by Pub. L. 91-350 applicable to claims
and civil actions dismissed before or pending on July
_. 1970, if the claim or civil action warn based upon &
_r_tlon, omission, or breach that occur&-ed not
more than six years prior to July 23, 1970, notwith-
standing a determination ur judgment made prior ts
July _L_, 1970, that the United States district courts or
the United Staten Oou_.t of Glaimc did not have Juris-
diction to entertain a suit on an express o1"implied con-
tract with a nonapproprtatsd fund instrumentality of
the Unltsd Ststse, see section 2 oi" Pub. L, 81-380, set
out as a note under section 1346 of this title.

SAVINGS PROVISION

Section 12(o) of Pub. L. 104-320 provided that:
"(1) ORDF.Rm.--A termination under subsection (d) [set

out below] shall not terminate the effectiveness of or-
dens that have been issued by a court in connection
with an action within the Jurisdiction of that court on
or before December 31, 9000. Such orders shall continue
in effect according to their terms until modified, termi-
nated, superseded, set aside, or revoked by a court of
compsthnt Jurisdiction or by opcl_tton of law.
"(9) PROCEBI)INOB AND APPLICATIONS.---(A) a tellni-

nation under subsection (d) shall not a_rreot the Juris-
diction of a court of the United States to continue with
any proceeding that is pending before the court on De-
cember 31. 2000.

"(]3) Orders may be issued in any such preceding, ap-
peals may be taken therefrom, and payments may be
made pursuant to such m_e11, as if such termination
had not occurred. An order issued in any such procasd-
ing shall ooutinuc in effect until modified, terminated,
superssdsd, set aside, or revoked by a court of com-
pctsn_ Jurisdiction or by operation of law.
"(C) Nothing in this psrsMrLph prohibits the dis-

continuance or modification of any such proceeding
under the same terms and conditions and to the earns

extent that proceeding could have been discontinued or
modified absent such termination."

SUNSET pROVISIOn

Section 12((I) of PQb. L. 104-3_ provided that: "The
Jurisdiction of the district courts of the Unitsd States

§ 1492

over the actions described in section 14gl(b)(l') of title
28, United States Code (as amended by subsection (a) of
this section) shall terminate on January 1, 2001 unless
extended by Congress. The savings provisions in sub-
section (e) [set out above] shall apply if the bid pl_oteet
Jurisdiction of the district courts of the United States
tea'minatse under this subsection."

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities

and functions of the Secretary of Transportation rolat-

lnz thereto,to the Departmentof Homeland8ecul4ty,
and for treatment of related re£erencas, see sections
488(b), _l(d), 652(d), and 557 of Title 6, Domestic Secu-
rity, and _c Department of Homeland Security Reor-
ganization Plan of November _, 2002, as modified, set
out as a nots under section 542 of Title 6.

STUDY On CONCDRI_T JUnlSDIOTION

Pub. L. 104-980, i19(c), Oct. 19, 1998, 110 Star. 3WI5, re-
quired that, no earlier than 9 years after DEC. 31, 1996,
the General Accounting Office was to undertake a
study regarding the concurrent Jurisdiction of the dl_-
ta'lct courts of the United States and the Court of Fed-
oral Claims over bid protests to determine whether con-
current Jurisdiction was necessary, which study was to
be completed no later than Dec. 31, 1_9, and was to spe-
cifically consider the effect of any proposed change on
the ability of small businesses to challenge violations
of Federal procurement law.

§ 1499. Congressional reference cases

Any bill, except a bill for a pension, may be re-
ferred by either House of Congress to the chief

Judge of the United States Court of Federal
Claims for a report in oon_orrrlity with section
2309 of t&ls rifle.

(June 25, 1948, oh, 646, 62 Star. 641; Pub. L. 89691,
§1, Oct. 15, 1966, 80 star. 958; Pub. L. 97-164, title

I, §159(b), Apr. 2, 1982, 96 Stat. 40; Pub. L. 102-5V2,

title IX, §902(a)(1), Oct. 29, 1992, 106 Star. 4516.)

I_S?OB_OaL _D Rzwaw_ NOTES

Based on title 28, U.8.0., 1940 sd., |_a7 (Mar. 3, 1911,
oh. 231, |151, 38 star. 1198).

This section contains only the Jurisdictional provi-
sion of section _L_ of title 28, U.S.C., 1940 cd. The proce-
dural provisions ace incorporated in section g509 of this
title.

Changes were made in phraseology.

AMENDM_I_rc

1998--Pub, T.. 102-579 substituted "United States
Court of Federal Claims" for "United States Claims
Court".

1998--Pub. L. 97-184 substituted "chief Jud_c of the
United States Claims Court" for "chief commissioner
of the Court of Claims".

1988--Pub. L. 99-691 substituted provisions allowing
'any bill, except a bill for a pension, to be referred by
either Houas of Congress to the chief commissioner of
the Court of Claims for a report in conformity with sec-
tion 2509 of this title/oz" provisions giving the Court of
Claims Jurisdiction to report to either House of Con-
gress on any bill referred by such House, except a bill
for a pension, and to render Judgment if the claim
against the United States represented by the referred
bill was one over which the court had Jurisdiction
under other Acts of Congress.

_IeFECTrV_ DATE OF 19_ AM_DMENT

Amendment by Pub. L. 102-579 effective Oct. 39, 198_,
see section 911 of Pub. L. 102-379, set out as a note
under section 171 of this title.

36



AUTHINTICATI_

U Ca_IUINMENT

NR_IMATIObl

oP

Depadment of the Army, DoD

§§644.498-644.600 [Reserved]

DISPOSAL OF STANDING TIMBER, CROPS,
AND EMBEDDED GRAVEL, SAND AND
STONE

§ 644.501 Authority.

(a) Crops. Crops are defined as per-
sonal property In FPMR 101-47.103-12
and are disposed of under FPMR 101-
45.309-1 (Sale, Abandonment, or De-
struction of Personal Property). The
Corps of Engineers does not dispose of
crops on military lands. However, when
lands are in the cuStody of the Corps
for construction purposes, the Corps
will dispose of crops thereon.

(b) _anoI_ng timber, embedded gravel,

sand or stone. Those are defined as real
property (FPMR 101-47.103-12(o)). The

holding agency is designated as dis-
posal agency for standing timber and
embedded gravel, sand, and stone to be
disposed of without the underlying
land, (FPMR §101-47.302-2).

(o) 8rnall lots of standing timber. In aC-
cordance with AR 405-90, installation
commanders are authorized to sell
small lots of standiug timber with a
value not more than $1,000 that are in
conformity with the installation For-
est Management Plan. Public notice is
required of the availability of the tim-
ber for sale. The total of such sales in
any one calendar year will not exceed
$10,000.
(d)Restriction on remou_l of sand, clay,

F[awl, JCone arui sOnffm" material The
Army Is without authority to remove
such products from public domain land
located within the mtlltexy installa-
tion where the rnatez_lal is to be used
off the Installation. With permission of
the Secretsxy of the Yalterior, such
tsrial may be removed pursuant to 30
U.S.C. 601. In such eases, DAEN-I_EM
will obtain the necessary permission.

§ 644.502 Determination of excess sta-
tus.

(a) Military. The procedure for
exoessing and disposal of standing tim-
ber and embedded gravel, sand and
stone is outlined in AR 405-90. The pro-
cedure for the determination of avail-
ability of timber for disposal is out-
lined in AR 420-?4.

(b) CimZ works. (1) When the DE be-
lieves that standing timber, embedded

§ 644.504

gravel, sand or stone (whether des-
ignated for disposition with the land or
by severance and removal from the
land) is excess to requirements, he will
submit a recommendation to DAEN-
REM for approval. The DE is author-
ized, however, to dispose of standing
timber or other forest products re-
quired to be removed incident to con-
struotion and operational requh'ements
of the project; that which Is generated
incident to recreational development
or the management of public park and
recreational areas or wildlife manage-
ment areas; or that which is generated
in accordance with approved forest
management supplements to the ap-
proved Master Plan (ER 11S0-2_-400). As

far as practicable, high grade species in
short supply will not be disposed of,
but will be retained for possible defense
requirsmente. When the amount for
sawtimber under the above criteria
available for disposal exceeds 5,000,000
board feet, request will be made to
DAEN-REM, for determination of
whether thm_ are any defense require-
ments for the timber. The request will
include an estimate of the amounts by
species end the range in sizes. All tim-
ber disposals, except those involving
timber below the project clearing line
or in construction sites, will be com-
patible with the planned use of the
areas for the purpose to which they are
allocated in approved Master Plans "and
such disposals will be incidental to
that use. The DE may authorize the
disposal of growing crops when their
disposal is deemed necessary to prevent
waste.

(2) Under the l_rovisions of section 5
of the act of 13 June 1902, as amended,
(38 U.S.C. 558), proceeds from disposal
of these items on civil works property
may be returned to the appropriation.

§ 644.508 Methods of disposal,

Standing timber, crops, sand, gravel,
or stone-quarried products, authorized
for disposal in accordance with the
foregoing, will be disposed of by trans-
fer to another Federal agency or by
sale.

§ 644.504 Disposal plan for timber.

The DE take appropriate action to
assure that construction contractors
are not authorized, in the clearance of
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SUBCHAPTER C--REAL PROPERTY

PART102-71--GENERAL

_ec.

109-71.5 What is the scope and philosophy of
the Oenerel Services Adminlsttwtlon's

(GSA) real property policies?
102-71.10 How are those policise organized?
102-71.15 [Reserved]
109-71.20 What definitions apply to GSA's

real prope4'ty policies?
102-11.25 Who must comply with GSA's real

proper_y policies?
102-71.30 How mus_ these real property poli-

cies be implemented?
102-11.35 Are agencies allowed to deviate

P.'om GSA's real property policies?

AUmoRrrY: 40 U.S.C. 121(c).

Souse: 70 FR 677_, Nov. 8. 2005, unless
ot, hozwetae noted.

§ 102-71.5 What is the scope and phi.
losophy of the General Services Ad-
mlmstretion's (GSA) real property
policies?

GSA's real property policies con-
tained in this part and parts 109-72
through 102-82 of this chapter apply to
Federal agencies, including GSA's Pub-
lic Buildings Service (PBS), operating
under, or subject to, the authorities of
the Administrator of General Services.
These policies cover the acquisition,
msAutgcment, utilization, and disposal
of real property by Federal agencies
that initiate and have decision-making
authority over actions for real prop-
erty services. The detailed guidance
implementing these policies is con-
tained in separate customer service
guides.

§ 102-71.10 How are these policies o_
ganlzed?

GSA has divided its real property
policies into the following functional
areas:

(a) Delegation of authority.
(b) Real estate acquisition.
(c) Facility management.
(d) Real property disposal.
(e) Design and construction.
(f) Art-tn-erchitocture.
(g) Historic preservation.
(h) Assignment and utilization of

space.
(i) Safety and environment=l man-

agement.

0) Security.
(k) Utility services.
(1) Location of space.

§102-71.15 [Reserved]

§102-71.20 What definitions apply to
GSA's real property policies?

The following definitions apply to
GSA's real property policies:

Airport means any area of land or
water that is used, or intended for use,
for the landing and takeoff of aircraft,
and any appurtenant areas that are
used, or intended for use, for airport
buildings or other airport facilities or
rights-of-way, together with all airport
buildings and facilities located there-
on.

•4ltera_cn moans remodeling, improv-
ing, extending, or making other
changes to a facility, exclusive of
maintenance repaim that are preven-
tive in natm.e. The term includes plan-
ning, engineering, architectural work,
and other similar actions.

Carpoc!meansagroupoftwo ormore
people regularly using a motor vehicle
for transportation to and from work on
a continuing basis.

Commerc/.aZ ac_it_tiea, within the
meaning of subpart D, part 102-74 of
this chapter, are activities undertaken
for the primary purpose of producing a
profit for ti_e benefit of an individual
or organization organized for profit.
(Activities where commercial aspects
are incidental to the primary purpose
of expression of ideas or advocacy of
causes are not commercial activities
for pro'Posse of this part.)

C'ultttral actttqties include, but are not
limited to, films, dramatics, dances,
musical presentations, and fine art ex-
hibits, whether or not these activities
are intended to make a profit.

Decontamination means the complet, e
removal or destruction by flashing of
explosive powde_; the neutralizing and
cleaning-out of acid and corrosive ma-
terials; the removal, destruction, or
neutralizing of toxic, hazardous or in-
fectious substances; a_zd the complete
removal and destruction by burning or
detonation of live ammunition from
contaminated areas and buildings.

1'76
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Designated Official is the highest
ranking official of the primary occu-
pant agency of a Federal facility, or,
alternatively, a designee selected by
mutual agreement of occupant agency
officials.

Disabled emplozlee means an employee
who has a severe, permanent impair-
merit that for all practical purposes
precludes the use of public transpor-
tation, or an employee who is unable to
operate a car as a result of permanent
impairment who is driven to work by
anotller. Priority may require certifi-
cation by an agency medical unit, In-
cluding the Department of Veterans
Affairs or the Public Health Service.

Disposal agency means the Executive
agency designated by the Adminis-

trator of General Servicesto dlsp0seof
surplus real or personal property.

Educa_onal ac_itd_tes mean activities
such as (but not limited to) the oper-
ation of schools, libraries, day ears
centers, laboratories, and lecture or
demonstration facilities.

Emergency includes bombings and
bomb threats, civil disturbances, fires,
explosions, electrical failures, loss of
water pressure, chemical and gas leaks,
medical emergencies, hurricanes, tor-
nadoes, floods, and earthquakes. The
term does not apply to civil defense
matters such as potential or actual
enemy attacks that are addressed by
the U.S. Department of Homeland Se-
curity.

Ezecufive means a Govermuent em-
ployee with management responsibil-
ities who, in the Judgment of the em-
ploying agency head or his/her des-
ignee, requires preferential a_ignment
of parking privileges.

Executive agency means an Executive
department specified in section 101 of
title 5; a military department specified
in section 102 of such title; an inde-
pendent establishment as defined in
section 104(1) of such title; and a whol-
ly owned Government corporation fully
subject to the provisions of chapter 91
of title 31.

Federal agency means any Executive
agency or any establislnnent in the leg-
ialative or Judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capitol and any activities under
his or her direction).

§ 102-71.20

Federal agency buildings manager
means the buildings manager employed
by GSA or a Federal agency that has
been delegated real property manage-
ment and operation authority from
GSA.

Federal Government real property sert,-
ices provider means any Federal Gov-
ernment entity operating under, or
subject to, the authorities of the Ad-
ministrator of General Services that
provides real property services to Fed-
eral agencies. This definition also in-
cludes private sector firms under con-
tract with Federal agencies that de-
liver real property services to Federal
agencies. This definition excludes any
entity operating under, or subject to,
authorities other than those of the Ad-

ministrat0rof GeneralServices.
Flame-resistant means meeting per-

formance standards as described by the
National Fire Protection Association
(NFPA Standard No. 701). Fabrics la-
beled with the Underwriters T,abora-

tories Inc., classification marking for
flammability are deemed to be flame
resistant for purposes of this part.

Foot-candle is the illumination on a
surface one square foot in area on
which there is a unifm-mly distributed
flux of one lumen, or the illuminance
produced on a surface all points of
which are at a distance of one foot
from a directionally unifmTn point
source of one candela.

GSA means the U.S. General Services
Administration, acting by or through
the Administrator of General Services,
or a designated official to whom func-
tions under this part have been dele-
gated by the _-dminJstrator of General
Services.

Highest and best use means the most
likely use to which a property can be
put, which will produce the highest
monetary return ft'om the property,
promote its maximum value, or serve a
public or institutional purpose. The
highest and best use determination
must be based on the property's eco-
nomic potential, qualitative values (so-
cial and environmental) inharent in the
property itself, and other utilization
factol_ controlling or directly affecting
land use (e.g., zoning, physical charac-
teristics, private and public uses in the
vicinity, neighboring improvements,
utility services, access, roads, location,
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§ 102-71.20

and environmental and historical con-
eiderat_ons). Pro]scUd highest and best
use should nOt be remote, speculative,
or conjectural.

Indefinite q_anflty csntract (com-
monly referred to as term contract) pro-
vtdes for the furulal_ng of an indefinite
qua_t3ty, within stated limits, of spa-
_lflc property or services during a spec-
ified contract period, with deliveries to
be sehedaled by the timely placement
of orders with the contractor by activi-
ties designated either specifically or by
class.

Indus_u! proper_ means any real
property and related personal property
that has beam us_l or that te suitable
to be used for manufacturing, fabri-
cating° or processing of products; min-
ing operations; construction or repair
of ships and other waterborne carriers:
power laranamlssion faolllVlom; raill'oad
facilities; and pipeline facilities for
transporting petroleum or gas.

Landholding agent# means the Fed-
oral agency that has accountability fo_
the property involved. For the purposes
of this definition, accountability
means that the Federal agency reports
the real property on its financial state-
ments and inventory records.

Landing area means any land or com-
bination of water and land, together
with improvements thereon and nec-
essary operational equipment used in
connection therewith, which is used for
landing, takeoff, and parking of air-
craft, The _rm includes, but is not
limited to, runways, strips, taxiways,
and parking aprons.

Li[e cucie cost is the total cost of own-
ing, operating, and maintaining a
building over its ussfal life, including
its fuel and energy costs, determined
on the baste of a systematic evaluation
and comparison of alternative building
SyStslnS_ except that in the case of
leased buildings, the life cycle cost
shall be calculated over the effective
remaining term of the lease.

Limited combz_bZe means rigid mate-
rials or assemblies that have fire haz-
ard ratings not exceeding _ for flmne
spread and 150 for smoke development
when tested in accordance with the
American Society for Testing and Ma-
terials, Test E 54, Surface Burulng
Characteristics of Building Materials.

41 CFR Ch. 102 (7-I-10 Edition)

Maintenance, for the purposes of part
10_-_5, entitled "ILeal ProPerty Dis-
posal," of this chapter, means the up-
keep of property only to the extent
necessary to ofl_et serious deteriora-
tion; also such operation of utilities,
including water supply and sewerage
systems, heating, plumbing, and air-
conditioning equipment, as may be
necessary for fire protection, the needs
of interim tenants, and personnel em-
ployed at the site, and the require-
ments for prcssrving certain types of
equipment. For the purposes of part
102-q4, entitled "Facility Manage-
ment," of this chapter, maintenance
means preservation by inspection, ad-
Justment. lubrication, cleaning, and
the making of minor repairs. Ordfnury
m_Jntenance means routine recun_ng
work that is incidental to everyday op-
orations, pr_,_tztJpe matnf.e_.flce means

work programmed at scheduled inter-
vals.

Mano@ement means the safeguarding
of the Government's interest in prop-
erty, in an efficient and economical
manner consistent with the best busi-
ness practices.

Nationally recognized standards en-
compasses any standard or modlfloa-
tdon thereof that-

(l) Hem basn adopted and promul-
gated by a nationally reco_issd stand-
arde-P_oduoing organization under pro.
cedures whereby those interested and
affected by it have reached substantial
agreement on its adoption; or

(2) Was formulated through consulta-
tion by appropriate Federal agencies in
a manner that afforded an opportunity
f_r diverse v_.awe to b_ considered.

No commercial t_lue means real prop-

erty, including related personal prop-
erty, which has no reasonable prospect
of producing any disposal revenues.

Non1_'ofi_ organization means an orga-
nization identified in 26 U.S.C. 501(o).

Normo_l_/ yurnished commerciall_
means oonsis_ent w_th the level of
s_rices provided by a commercial
building operator for space of com-
parable quality and housing tenants
with comparable requirements. Service
levels are based on the effort required
to service space for a five-day week,
one eight-hour shift schedule.
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Occu_ncy __nerge_"y Organizufion
means the emergency response organi-
zation comprised of employees of Fed-
eral agencies designated to perform the
requirements established by the Occu-
pant Emergency Plan.

Occupant ugenc_ means an organiza-
tion that is assigned space in a facility
under GSA's custody and control.

Occupant _ergency Plan means pro-
oedures developed to protect life and
property in a specific federally occu-
pied space under stipulated emergency
conditions.

Occ_po.nt _"_dlsrge'r/.cyProgram means a
short-term emergency response pro-
gram. It establishes procedures for
safeguarding lives and property during
emergencies in particular facilities.
Postal_el_iclemeansa Government-

owned vehicle used for the transpor-
tation of marl, or a privately owned ve-
hicle used under contract with the U.S.
Postal Service for the transportation
of mall.

Pro_eeflon means the provisions of
adequate measures for prevention and
extinguishment of fires, special inspec-
tions to determine and eliminate fire
and other hazards, and necessary
guards to protect 'property against
thievery, vandalism, and unauthorized
entry.

Public area means any area of a build-
ing under the control and custody of
GSA that ts ordinarily open to mem-
bers of the public, including lobbies,
courtyards, auditoriums, meeting
rooms, and other such areas not as-
signed to a lessee or occupant agency.

Public bed21 means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, or any political sub-
division, agency, or instrumentality of
the foregoing.

Public building means:
(1) Any building that Is suitable for

office and/or storage space for the use
of one or more Federal agencies or
mixed-ownership corporations, such as
Federal office buildings, post offices,
customhouses, courthouses, border in-
spection facilities, warehouses, and any
such building designated by the Presi-
dent. It also includes buildings of this
sort that are acquired by the Federal
Government under the Administrator's

§ 102-71.20

lnstallment-purci_ase, lease-purchase,
and purchase-contract authorities.

(2) Public building does not include
buildings:

(i) On the public domain.
(ii) In foreign countries.
(lii) On Indian and native Eskimo

properties held in trust by the United
States.

(iv) On lands used in connection with
Federal programs for agricultural, rec-
reational, and conservation purposes.

(v) On or used in connection with
river, harbor, flood control, reclama-
tion or power projects, or for chemical
manufacturing or development
projects, or for nuclear production, re-
search, or development projects.

(vi) On or used in connection with

housingandresidential_rojects.
(vii) On military installations.

(viii) On Department of Veterans Af-
fairs installations used for hospital or
domiciliary purposes.

(ix) Excluded by the President.
Real proper_ means:
(1) Any interest in land, together

with the improvements, structures,
and fixtures located thereon (including
prefabricated movable structures, such
as Butler-type storage warehouses and
Quonset huts, and house trailers with
or without undercarriages), and appur-
tenances thereto, under the control of
any Federal agency, except-

(i) The public domain;
(ii) Lands reserved or dedicated for

national forest or national park pur-
poses;

(ill) Minerals in lands or portions of
lauds withdrawn or z_eservod from the
public domain that the Secretary of
the Interior determines are suitable for
disposition under the public land min-
ing and mineral leasing laws;

(iv) Lands withdrawn or reserved
from the public domain but not includ-
ing lands or portions of lands so. with-
drawn or reserved that the Secretal_ of
the Interior, with the concurrence of
the Administrator of General Services,
determines are not suitable for return
to the pu]01ic domain for disposition
under the general public land laws be-
cause such lands are substantially
changed in character by improvements
or otherwise; and
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§ 102-71.20 41 CFR Ch. 102 (7-I-10 Edition)

(v) Crops when designated by such
agency for disposition by severance and
removal from the land.

(2) Improvements of any kind, struc-
tures, and fixtures under the control of
any Federal agency when designated by
such agency for disposition without the
underlying land (including such as may
be located on the public domain, on
lands withdrawn or reserved _'om the
public domain, on la_zds reserved or
dedicated for national forest or na-
tional park purposes, or on lands that
are not owned by the United States)
excluding, however, prefabricated mov-
able structures, such as Buffer-type
storage warehouses and Quonset huts,
and house t_ilere (with or without
undercarriages).

(3) Standing timber and embedded
gravel, sand. or stone under the control
of any Federal agency, whe_aher des-
iguated by such agency for disposition
with the land or by severance and ro-
moral from the land, excluding timber
felled, and gravel, sand, or stone exca-
vated by or for the Government prior
to disposition.

Recognised labor orgunfc,u.t'ion means a
later organization recognized under
title V_ of the Civil Service Reform
Act of 1978 (Pub. L. 95-454), as amended,
governing labor-management relations.

Recreational o,c_ff_ include, but are
not limited to, the operations of gym-
nasinms and related facilities.

Regtonul Officer, within the meaning
of part 102-74, subpart D of this chap-
ter, means the Federal official des-
ignated to supervise the implementa-
tion of the occasional use provisions of
40 U.S.C. 581(h)(2). The Federal official
may be an employee of GSA or a Fed-
oral agency that has delegated author-
ity from GSA to supervise the imple-
mentation of the occasional use provi-
sions of 40 U.S.O. 581(h)(2).

ReZated personal property means any
personal propex_y--

(1) That is an integral part of real
property or is related to, designed for,
or specially adapted to the functional
or productive capacity of the real prop-
erty and the removal of which would
significantly diminish the economic
value of the real property (normally
common use items, including but not
limited te general-purpose furniture,
utensils, office machines, office sup-

plies, or general-purpoes vehicles, are
not considered to be related personal
property); or

(2) That is determined by the Admin-
istrator of General Services to be ,'e-
lated to the real property.

P_psirs means those additions or
changes that are necessary for the pro-
tection and maintenance of property to
deter or prevent excessive or rapid de-
terloratinn or obsolescence, and to re-
store property damaged by storm,
flood, fire, accident, or earthquake.

Ridesharing means the sharing of the
commute to and from work by two or
more people, on a continuing basis, re-
gardless of their relationship to each
other, in any mode of transportation,
including, but not ]imitsd to, carpools,
vanpcols, buspools, and mass transit.

Shz_ means the fifty States, political
subdt_rlsions thereof, t_he DlstrloB of Co-
lumbia, the Commonwealths of Puerto
Rico and Guam, and the territories and
possessions of the United States.

Unit, price agreement provides for the
furnishing of an indefinite quantity,
within stated limits, of specific prop-
erty or services at a specified price,
during a specified contract period, with
deliveries to be scheduled by the time-
]y placement of orders upon the leeso]:
by activities designated either specifi-
cally or by class.

Unusual hours means work hours that
are frequently required to be varied
and do not coincide with any regular
work schedule. This category includes
time worked by individuals who regu-
larly or frequently work significantly
more than 8 hours per day. Unusual
hours does not include _ime worked by
shift workers, by those on altcrnat_
work schedules, and by those granted
exceptions to the normal work sched-
ule (e.g., fiex-tIme).

Upon approval from OSA means when
an agency either has a delegation of
authority dooument from the Adminis-
trator of General Se,wices or written
approval from the Administrator or
his/her designee before proceeding with
a specified action.

Vanpool means a group of at least 8
persons using a passenger van or a
commuter bus designed to carry 10 or
more passengers. Such a vehicle must
be used for transportation to and from
work in a single daily round trip.
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Zonal a|locaflor_ means the alloca-

tion of parking spaces on the basis of

zones established by GSA In conjunc-

tion with occupant agencies. In metro-

politan areas where this method is

used, all agencies located in a des-

ignated zone will compete for available

parking in accordance with instruc-

tions issued by GSA. In establishing

this procedm'e, GSA will consult with

all affected agencies.

0102-71.25 Who must comply with
GSA's real property policiee_

Federal agencies operating under, or
subject to, the authorities of the Ad-

ministrator of General Services must

_omplyw_l__h_ policies,

§ 102-71.30 How must these real prop-
erty policies be implemented?

Each Federal Government real prop-

arty services provider must provide
services that are in accord with the

policies presented in parts 102-71

through 102-82 of this chapter. Also,

Federal agencies must make the provi-

sions of any contract with private sec-
tor real proper_y services providers

conform to the policies in parts 102-71
through 102-82 of this chapter.

§ 102-71.35 Are agencies allowed to de-
vlate from GSA's real property poli-
cies?

Yes, see §§ 102-2.60 through 102-2.110 of

this chapter to request a deviation

from the requirements of these real

property policles.

PART 102-72--DELEGATION OF
AUTHORITY

Subpart A--General Pravlslons

F',OO.

102-72.5 What is the scope of this part?
102-72.10 What basic policy governs delega-

tion of authority to Federal agencies?

Subpad B--Delegatlon of Authodly

102-72.16 What criteria must a delegation
meet?

102-72.20 Are there limitations on this dele-
gation of authority?

109-73._5 What are the different types of del-
egations of authority?

102-72.30 What are the different types of del-
egations related to real estate leaning?

102-72.35 What are the roquiremente for ob-
taining an Administrative Contracting
Officer (ACO) delegation from GSA?

102-72.40 What are facility management del-
egations?

109-72.45 What are the different types of del-
egations related to facility management?

102-72.50 What axe Executive agencies' re-
sponsibllitlsa under a delagatiou of reel
property management and ope_ation au-
thority frem GSA?

102-72.55 What are the requirements for ob-
taining a delegation of real property
management and operation authority
from GSA?

102-72.60 What are Executive agencisa' re-
sponsibilities under a delegation of Indi-
vidual repair and alterat4on project au-
thority from GSA?

102-72.__at aretheretirementsforo_
taluing n delega_on of indiv/dtmJ repair
and alteration project authority from
GSA?

]02-72.55 DO Executive agencies have a dele-
gation ef authority to perform anainary
repair and alteration proJeet_ In redes-
ally owned buildings under the Jurisdic-
tion, custody or control of QSA?

102-72.67 What work is covered under an an-

ciliary repair and alteration delegation?
102-73._ What preconditions must be satis-

fied before an Executive agency may ex-
ercise the delegated authority to perform
an individual ancillary repair and alter-
atien project?

102-72.69 What additional terms and condl-
tinne apply to an Executive agencies' del-
egation of ancillary repair and alteration
authoritY?.

102-?2.70 What are Executive agencies' re-

sponsibilities under a delegation of lease
management authority (contracting offi-
cer representative authority) _om GSA?

102-72.75 What are the requirements for ob-
taining a delegation of lease manage-
ment authority (contracting officer rep-
res_t_tivo o, utnorit_) from G_A?

102-72.80 W_&_ ere _xoout_vs agenoiso' ro-

epousibtlitisa under a dLsposal ef real

property delegation of authority fforn
GSA?

102-72.85 What m_e the requirements for ob-
taining a disposal of real property dele-
gation of authority from GSA?

102-72.90 What are _xeouttve agencies' re-
sponeibllltisa under a security delegation
of authority from GSA?

102-72.95 What are the requirements for ob-
taining a security delegation of.author-
ity from QSA?

102-72.100 What are Executive agencies' r_
eponsiblltties under a utility service del-
egation ef autherity f_'om GSA?

102-72,105 What are the requirements for ob-
talning a utility serviees delegation of
authority from GSA?
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§ 102-75.298

controlled by the Government that has

been or will be reported to GSA, or

(b) Government-owned machinery

and equipment being used by a con-

tractor-operator will be sold to a con-

tractor-operator.

§ 102-'/5.298 Can agencies request that
GSA he the disposal agency for real
property and real property inter-
estS described in § 102-75.2967

Yes. If requested, GSA, at its discre-

tion, may be the disposal agency for
such real property and real property

interests.

§ 102-75.299 What are landholding
agencies' responsibilities if GSA
conducts the disposal?

Landholding agencies are and remain

responsible for all rental/lease pay-
meats until the ]ease expJ.res or is ter-
minated. Landholding agencies are re-

sponsible for paying any restoration or
other direct costs incurred by the Gov-
ernment associated with termination

of a lease, and for paying any demoli-
tion and removal costs not offset by

the sale of the property, (See also § 102-
75.965.)

APPRAISAL

§102-75.300 Are appraisals required
for all real property disposal trans-
actions?

Generally, yes, appraisals are re-

quired for all real property disposal
tredlsactions, except when-

(a) An appraisal will serve no useful
purpose (e.g.. legislation authorises

conveyance without monetary consid-

eration or at a fixed price). This excep-

tion does not apply to negotiated sales
to public agencies intending to use the

property for a public purpose not cov-

ered by any of the special disposal pro-
visions in suhpart C of this part; or

(b) The estimated fair market value

of property to be offered on a competi-
tive sale basis does not exceed $300,000.

§102-'/5.305 What type of appraisal
value must be obtained for real

property disposal transactions?

For all real property transactions re-

quiring appraisals, agencies must ob-

tain, as appropriate, an appraisal of ei-
ther the fair market value or the fair

41 CFR Ch. 102 (7-I-10 Edition)

annual rental value of the property

available for disposal.

§ 102-75.310 Who must agencies use to
appraise the real property?

Agencies must use only experienced

and qualified real estate appraisers fa-
miliar with the types of property to be

appraised when conducting the ap-
praisal. When an appraisal is required

for negotiation purposes, the same

standard applies. However, agencies

may authorize other methods of ob-

taining an estimate of the fair market
value or the fair annual rental when

the cost of obtaining that data _rom a
contract appraiser would be out of pro-

portion to the expected recoverable

value of the property.

§ 102-75.315 Are appraisers authorized
to consider the effect of historic
covenants on the fair market value?

Yes, appraisers are authorized to con-
sider the effect of historic covenants on

the fair market value, if the property
is in or eligible for listing in the Na-

tional Register of Historic Places.

§102-75.520 Does appraisal informa-
tion need to be kept confidential?

Yes, apln'aisals, appraisal reports, ap-

praisal analyses, and other pre-
decisional appraisal documents are

confidential and can only be used by
authorised Government personnel who
can substantiate the need to know this

information. Appraisal information
must not be divulged prior to the deliv-

ery and acceptance of the deed. Any

persons engaged to collect or evaluate

appraisal Lnformation must certify
that-

(a) They have no direct or indirect
interest in the property; and

(b) The report was prepared and sub-
mitted without bias or influence.

IN SpEC_I_ION

§102-75.925 What responsibility does
the landholding agency have to pro-
vide persons the opportunity to in-
spect available surplus property?

Landholding agencies should provide

all persons interested in acquiring

available surplus property with the op-

portuuity to make a complete inspec-
tion of the property, including any
available inventory records, plans,
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imposing a sanction must describe the

sanctioned conduct and explain the basis
for the sanction.

(d) Inapplicability to Discovery. This rule does

not apply to disclosures and discovery

requests, responses, objections, and motions

under RCFC 26 through 37.

(As revised and reissued May I, 2002; as amended

Nov. 3, 2008.)

Rules Committee Notes

2002 Revision

The changes to RCFC 11 reflect the
corresponding revision of FRCP 11 that was
introduced in December 1993. For a detailed

explanation of the reasons for revision ofFRCP 11,

see 28 U.S.C.A. Rule 11 Advisory Committee

Notes (West Supp. 2001).

2008 Amendment

The language ofRCFC 11 has been amended

to conform to the general restyling of the FRCP.

Rule 12. Defenses and Objections: When and

How Presented; Motion for Judgment

on the Pleadings; Consolidating
Motions; Waiving Defenses; Pretrial

Hearing

(a) Time to Serve a Responsive Pleading.

(1) In General
• (A) The United States must file an

answer to a complaint within 60

days after being served with the
complaint.

(B) If the answer contains a

counterclaim, offset, or plea of
fraud, a party must file an answer to
the counterclaim, and may file a

reply to the offset or plea of fraud,
within 21 days after being served
with the answer.

(C) If a reply to an answer era
responsive pleading to a third-party

complaint or answer is ordered by
the court, a party must file the reply

(b)

23
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or responsive pleading within 21

days after being served with the

order, unless the order specifies a
different time.

(2) United States and lts Agencies, Officers,
or Employees Sued in an Official

Capacity. [Not used.]

(3) United States Officers or Employees
Sued in an Individual Capacity. [Not

used.]

(4) Effect ofaMotion. Unless _e court sets

a different time, serving a motion under

this rule or RCFC 56 alters these periods
as follows:

(A) if the court denies the motion, in

whole or in part, or postpones its

disposition until trial, or if a party
withdraws the motion, the

responsive pleading must be filed

by thelater of;
(i) 14 days after notice of the

court's action or the motion's

withdrawal; or

(H) the date the response otherwise
would have been due.

(B) if the court grants a motion for a

more definite statement, the

responsive pleading must be served
within 14 days after the more
definite statement is served.

How to Present Defenses. Every defense to

a claim for relief in any pleading must be
asserted in the responsive pleading if one is

required. But a purty may nssert the following
defenses by motion:

(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3) improper venue [not used];.
(4) insufficient procass;

(5) insufficient service of process;

(6) failure to state n claim upon which relief
can be granted; and

(7) failure tejoin a party under RCFC 19.

A motion asserting any of these defenses must
be made before pleading ff a responsive

pleading is allowed. If a pleading sets out a

RCFC 12
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claim for relief that does not require a

responsive pleading, an opposing party may
assert at trial any defense to that claim. No

defense or objection is waived by joining it

with one or more other defenses or objections

in a responsive pleading or in a motion.

(e) Motion for Judgment on the Pleadings.

After the pleadings are closed--but early

enough not to delay trial--a party may move
for judgment on the pleadings.

(d) Result of Presenting Matters Outside the

Pleadings. If, on a motion under RCFC
12(b)(6) or 12(c), matters outside the

pleadings are presented to and not excluded

by the court, the motion must be treated as
one for summary judgment under RCFC 56.

All parties must be given a reasonable
opportunity to present all the material that is

pertinent to the motion.

(e) Motion for a More Definite Statement. A

party may move for a more definite statement

of a pleading to which a responsive pleading
is allowed but which is so vague or ambiguous
that the party cannot reasonably prepare a

response. The motion must be made before

filing a responsive pleading and must point
out the defects complained of and the details
desired. If the court orders a more definite

statement and the order is not obeyed within
14 days after notice of the order or within the
timethecourt sets, the court may strike the

pleading or issue any other appropriate order.

(f) Motion to Strike. The court may strike from

a pleading an insufficient defense or any
redundant, immaterial, impertinent, or
scandalous matter. The court may act:

(1) on its own; or
(2) on motion made by a party either before

'responding to the pleading or, if a
response is not allowed, within 21 days
after being served with the pleading.

(g) Joining Motions.
(1) Right to Join. A motion under this rule

may be joined with any other motion

allowed by this rule.
(2) LinzitationonFurtherMotions. Except

RCFC 12 (cont.) 24
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as provided in RCFC 12(h)(2) or (3), a
party that makes a motion under this rule
must not make another motion under rids

rule raising a defense or objection that

was available to the party but omitted

from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party
waives any defenselistedin RCFC

12(b)(2)-(5)by:

(A) omittingitfrom a motion in the
circulmtances described in RCFC

12(g)(2); or
(B) failing to either:

(i) make it by motion under this

rule; or
(ii) include it in a responsive

pleading or in an amendment

allowed by RCFC 15(a)(1) as a '
matter of course.

(2) When to Raise Others. Failure to stats a

claim upon which relief can be granted,
to join a person required by RCFC 19(b),
or to state a legal defense to a claim may
be raised:

(A) in any pleading allowed or ordered

under RCFC 7(a);
(B) by a motion under RCFC 12(o); or

(C) at trial.

(3) LackofSubjeet=MatterJurisdi.ction. If"
the court determines at any time that it

lacks subject-matter jurisdiction, the
court must dismiss the action.

(i) Hearing Before Trial. If a party so moves,

any defense listed in RCFC 12(b)(l)-
(7)--whether made in a pleading or by

motion--and a motion under RCFC 12(c)
must be heard and decided before trial unless

the court orders a deferral until trial.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes

2002 Revision

To more closely parallel FRCP . 12,



subdivisions(b)and (h)ofthecourt'srulehave

been enlarged by adding the defense of

"insufficiencyof serviceof process"and the

defenseof "failuretojoina partyindispensable

under RCFC 19." Further,as an aid to

practitioners,most of whom are familiarwith

practiceinthedistrictcourts,theenumerationof

defensesinsubdivision(b)hasbeenbroughtinto

conformitywiththecorrespondingsubdivisionof

theFRCP. Finally,subdivision(i)("Suspensionof

Discovery")hasbeendeleted.Thatsubdivisionis

notpartofthecomparableFRCP, and itssubject

matterismore appropriatelydealtwithas a case

management matter.

2008 Amendment

The language of RCFC 12 has been amended

to conform to the general restyling of the FRCP.

In addition, formerparagraph(a)(1) (the text

of whlch is unique to our court) has been reworded

to providethatwhile a replyto an answer

containingacounterclaimismandatory,areplyto

ananswercontaininganoffsetorapleaoffraudis

not(unlessorderedby thecourt).Thisrewording,

althougha departurefrom pastpractice,was

deemed advisablein order to avoid the

consequencesofan unintendedadmissioncaused

by a party'sinadvertentfailuretorespondto a

defenseof offsetor pleaof fraudthatwas not

clearlydesignatedassuchintheanswer.

2010 Amendment

The time periods of 10 and 20 days formerly
set forth in RCFC 12 have been changed to 14 and

21 days, respectively, in accordance with the

corresponding changes to FRCP 12 that became
effective December 1, 2009.

Rule 13. Counterclaim

(a) Compulsory Counterclaim.

(1) In General A pleading must state as a
counterclaim any claim that--at the time
of its service---the pleader has against an

opposing party if the claim:
(A) arises out of the transaction or

occurrence thatis the subject matter

of the opposing party's claim; and

(B) does not require adding another

party over whom the court cannot

acquire jurisdiction.

(2) Exceptions. The pleader need not state

the claim if, when the action was

commenced, the claim was the subject of

another pending action.

(b) Permissive Counterclaim. A pleading may

state as a counterclaim against an opposing

party any claim that is not compulsory:

(c) Relief Sought in a Counterclaim. A
counterclaim need not diminish or defeat the

recovery sought by the opposing party. It may
request relief that exceeds in amount or differs

in kind from the relief sought by the opposing

party.

(d) Counterclaim Against the United States.

These rules do not expand the rightto asserta

counterclaim---ortoclaima credit--against
theUnitedStatesoraUnitedStutesofficeror

agency.

(e) Counterclaim Maturing or Acquired After

Pleading. The court may permit a"party to

file a supplemental pleading asserting a

counterclaim that matured or was acquired by

the party after serving an earlier pleading.

(f) Crossclalm Against a Coparty. [Not used.]
(g) Joining Additional Parties. [Not used.]

(h) Separate Trials; Separate Judgments. If
the court orders separate trials under RCFC

42(b), it may enter judgment on a
counterclaim under RCFC 540)) when it has

jurisdiction to do so, even if the opposing

party's claims have been dismissed or
otherwise resolved.

(As revised and reissued May 1, 2002; as amended

Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision

Subdivision (d) has been changed to add the

language of FRCP 13(d) in recognition of the fact
that there is no statutory bar to third-party

defendants filing counterclaims against the United

25 RCFC 13
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By Order of the SecretaP/of the Army:.

JOHN A. WlCKHAM, JR.
I General, United States Army

Chief of Staff

Offidal:

DONALD J. DELANDRO

Brigadier"General, United States Army
The Adjutant General

History. This UPDATE printing publishes a
revision, which is effective 10 May 1985.
Because the structure of the entire revised text
has been reorganized, no attempt has been

made to highlight changes from the earlier
regulation dated 7.9 July 1974.

Summary. This revision updates the policy
of disposing of Army controlled real estate.

Applicability. This regulation applies to the
Active Army, the U.S. Army Reserve, and
the Army National Guard. Chapter 6 does not
apply to the Army National Guard. This reg-
ulation does not apply to Army civil works
real estate.

Army management control process.
Supplementation. Supplementation of this
regulation is prohibited without prior ap-
proval from HQDA(DAEN-REM-C),
WASH DC 20314-1000.

Interim changes. Interim chm_ges to this

regulation are not official unless they are au-
the_Ricated by The Adjutant General. Users

will destroy interim changes on their expira-
tion dates unless sooner superseded or re-
scinded.

Suggested Improvements. The propo-

ncnt agency of this regulation is the Office of
the Chief of Engineers. Users are invited to

send comments and suggested improvements
on DA Form 2028 (Recommended Changes

to Publications and Blank Forms) directly to
HQDA(DAEN-REM-C), WASH DC
20314-1000.

Distribution. Active Army, ARNG, and
USAR: D
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other Federal agency jurisdiction claims and any encumbrances

under public land laws for transmittal with the excess report.

Chapter 6
DA Disposal of Real Property

6-1. Authority

a. GSA has delegited autbori_j to determinn surplus and dispose

0f real mid related personal property with an estimated va_u¢ raider
$I000. The GSA Aclminlstmtor may also designate executive agen-
cies tO dispose of other surplus properly.

b. GSA has designated agencies accountable for the following

real property interests es disposal agencies in FPMR 101--47.302-2:

(1) Improvements without the underlying land.
(2) S_nding timberwithoutthe underlyinglmtd.

(3) Enthedded grave],sand, and stone without the underlying
land.

(4) Ingmnts unlessGSA or the accountableagency determines

that it is in the best interest of the Oovenunent to dispose of the
ingrant with other property reported excess.

e. GSA has excepted growing crops from real estate disposal,
when the disposal agency designates such crops for disposal by
severance and removal from the land. (See also agricultural and
grazing lease and license authority in AR 405-80.)

d. Also, DA has disposal authority under specific laws. (See app
C for partial listing.)

e. Authority to sell Federal property is a gnvemmental funcdnn
which may not be delegated to non-Federal entities.

6-2. Competition
a. Bidding. DA policy requires competitive bidding before any

sale. This gives all potentially qualified bidders an equal opportunity
to compete for the property, secures the benefits of competition for
the Government, and prevents charges that the Government employ-
ees have shown favoritism in selling Government property. Surplus

property may be auctioned when considerable local interest is prob-
able and when approved by the COE and GSA (FPMR
101--47.304-7). Normally, sale is to the highest responsive and
responsible bidder after advertisement in conformance with GSA
regulations (FPIvIR 101--47.304).

b. Negotiated sales. Sales may be negotiated with a particular
party if DAEN-RENI determines competition is impracticable or a
negotiated sale is in the public interest or promotes the national
defense. Such sales for property with a fair market value in excess

of $1000 must be reported through GSA to the congressional com-

mittees on Government Operations, unless excepted (FPMR
101--47.304-9 and 101--47,304-12).

6-.3. Sales to civilian and military personnel
When duties of civilian attd military personnel include arty func-
tional or supervisory responsibility for disposal of real property
under Army control, the personnel, their agents, employees, and
immediate family members may not bid for or pu_hase surplus
property interests.

6--4. Predisposal clearances
]n addition to screening and clusmnecs required in chapter 2, the
following clearance_ must also be obtained:

a. $1,000,000 property, Real property and related personal prop-
arty that cost $1,000,000 or more will not be disposed of to any
private interest until the U.S. Attorney General advises whether the
proposed disposal would tend to create or maintain a situation in-
consistent with antitrust laws (FPMR 101--47.301-2).

b. lmpmvemants at industrial installations. The Office DSCRDA
mUSt concur with proposed disposal of impmvcmants that will affect
the productive capacity of an industrial installation.

c. Rail equipment. The Office of the Deputy Chief of Staff for

Logistics must approve proposals to dispose of DA rail equipment
(AK 56-3 and AR 420-72).

d. Hospital and medical facilities. The U.S. Army Health Serv-
ices Command must concur in the disposal of all hospitals and

medical facilities under its control (See AR 40-2.) Disposal of such
facilities not under the U.S. Army Health Services Command must
have prior approval of the appropriate IvIACOM.

e. Morale, welfare, and recreation facilities. HQDA(DAAG-ZX),
WASH DC 20310-2101, must be notified of proposals to dispose of
morale, welfare,and recreationfacilities.

f.Chapelfacilities.HQDA(DACH-AML) mustconcurinthedis-
posal of chapel facilities. (See AK 165-20.)

6-5. Improvements
Improvements without underlying land involve special considera-
tions. Priority attention will be given to disposal of stmctores used
as justification to Congress for new construction to avoid prejudic-
ing future construction programs. Active Army structures committed
on DD Form 1391 will be promptly disposed of on acceptance of
new construction for beneficial occupancy in accordance with AR
415-13.

a. Conditions necessary for excessing. Buildings and improve-
meets (including barracks) on nonexcess land nzoy be declared ex-
cess when-

(i) There is no current use and there is no mobilization .

requirement;
(2) They have deteriorated or been damaged to the point of being

nuisances or hazards to life and property and cannot be repaired or
maintained at justifiable cost (75 percent of replacement costs for
barracks);

(3) They have served the purpose for which they were con-
stn_cted and cannot be economically or practicably adapted to other
bnn_cial use;

(4) They occupy or interfere with sites for new constrnctinn that
have been approved for f_ndin S mxd execution (AR. 415-13); or

(5) They are movable and will satisfy a current requirement of a
military department.

b. Excess findings.

(1) The installation commander prepares DA Form 337 (Request
for Approval of Disposal of Buildings and Improveme_lts) (app B)
and sends it through command chammls to obtain approval to dis-
pose of the excess property. The office approving the DA Form 337
will be approving the method of disposal. Upon completion of
disposal the DA Form 337 will provide supporting doenmantation to
remove the property from accountability records. The DA 337

should identify major items of installed building equipment that are
to be disposed of with buildings and improvements. It should also
show consideration given to using the equipment elsewhere. Such
equipment will be physically marked to indicate its excess status.

(2) When new construction is involved, prior approval of the DA
Form 337 may be obtained to prevent delays. However, all approv-
als for construction will be obtain_ before takiug disposal action.
Construction contracts will allow reasonable time for orderly dispos-
al. The district commander will assure disposal is completed when
improveanen_ were scheduled to be disposed of as part of a new
construction contract, except for rcloustable structures or those to be
disposed of by troop labor.

(3) As an exception, the district commander will prepare DA
Form 337 for disposal of buildings and improvements acquired
incidentally to land acquisition; the installation commander must

first cunfirm there is no installation requirement for"them, and then
recommend disposal.

(4) In all ccses, the cormnandur having approval authority will
sign the DA Form 337. Intermediate headquarters will make corn-
meets and recormnendations only ou forwarding correspondence.
The original DA Form 337 will be returned through the same chan-
nels after approval to the accountability property officer.

(5) OASA(I&L) will approve the DA Form 337 for family hous-
ing with an estimated value of $50,000 or more per project or $5,

000 or more per dwelling unit.
(6) HQDA(DAEN-REIvI) will approve the DA Form 337 for.--
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(a) Any property with a total estimated current fair market value
over $50,000 (before submission to the Army Secretariat), except
for family housing.

(b) Chapels (bdore submission 1o the Chief of Chaplains).
(q) Troop housing when such housing proposed for disposal dur-

ing a 1 year period exceeds 5 peraealt of the total installation
housing.

(d) Permanent buildings with a _nt real property inventory
cost over $100,000 for any single item or improvements with a total
current real property inventory cost over $200,000.

(e) A historical site or propeWythat would affect a historical site.
(/) Contaminated or hazardous excess property.
(g) Buildings and improvements acquired for Army use and

transferred less than 2 years before to the using command.
(7) MACOMs are anthurized to approve other DA Forms 337.

Except for family housing, this authority may be delegated to instal-
lation commanders with accountability for the property if the current
real property inventory cost of any item is less than $25,000 or if
c(4),(5), or (6) below apply. The installation commmldcr may
redelegate this authority, but not below the director of engineering
and housing. MACOMs will approve disposal of family housing
with an inventory cost of less than $50,000 per project or $5,000 per
dwelling unit.

(8) Facilities committed for new construction on a DD Form
1391 must also be approved on a DA Form 337. Notify
HQDA(DAEN-ZCP-MB), WASH DC 20314-1000, of completed
disposal relatad to a Military Construction Authorization (MCA)
Act. Notify the MACOM of such disposal approved by the installa-
tion commander.

c. Disposal. On receipt of the approved DA Form 337, the instal-
lation or the district commander will complete the disposal, note
completion on the form, and forward it to the accountable property
office, he district commander will complete disposal and site resto-
ration, but may request the installation commander for assistance.
GSA will dispose of machinery and equipment to be sold to a using
contractor-operator.

(1) There arc several methods of disposal:
(a) Demolition and use of salvage material in the Am_y construc-

tion and maintenance program.
(b) Transfer to another Federal agency as authorized by law and

regulation.
(e) Negotiated sale to State or local guvemmant body or tax

supported institution for fair market value under authorities named
in FPMR 101--.47.4905. Proposals for such disposals will be submit-
ted to DAEN-REM for further guidance on the conditions of
disposal.

(d) Donation to a public body under FPMR 101..-47.501-2 when
the property has no commercial value or the estimated sales pro-
ceeds are less than the estimated cost of continued care and han-
dling. GSA must approve in advance n proposed donation of
improvements which cost more than $250,000. The donee must pay
disposal costs incident to the donation.

(e) Sara as authorized by law and regulation.
(/) Abandonment as authorized by law and regulation.
(2) Frequent inspections of disposal contract activity are ,',recur-

aged to ensure compliance with contract terms and early resolution
of problems.

(3) hstallation commanders will ensure that disposal plans con-
form with present and future building sites dasignated on the instal-
lation muster plan (AK 210-20).

(4) If the improvements have no commercial or salvage value,
the installation commander should promptly dispose of the property
within available resources (AR 420-70), such as troop exercises,
fire training, and similar activities. Material may also be recovered
for training stocks. Do not spend funds to dispose of such improve-
meats. If no resources arc available to dispose of the improvements,
maintain a record of the location, existance, and cost of the property
and list its condition as nonusable (AR 405.-45).

(5) If the improvements have no commercial value or the esti-
mated costs of continued care and handling would exceed estimated
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I
sale proceeds, the division or district commander may abandon or
destroyimprovements on private property or donate the improve- •
manta to a public body. The installation commander may destroy I
suchimprovements wherever they arclocated.Such improvamenta
may notbeabandonedon Federalland.(SeeO) aboveandFPMR

101-47.5.) I(6) If the improvcmcnta have questionable value, the installation
commander will cmtsultthedistrictcommander.If thedistrict com-

mander detennines that a successful sale or othur disposal will not
occur prmnptly, retain the DA Form 337, and promptly dispose of am
propertyby troop labor, demolition contract, or in-house denlolition •
(AR 415-10, AR 420--17, AR 420-70).

(7) If improvements have sale or salvage value, the installation
commander will transmit the approved DA Form 337 to the district
commander for screening and disposition. The installation corn- •
mander will assure that installed equipment is not mnoved and that I
facilities are notoccupiedor cannibalized. The district commaader
will advise the installation commander and return the DA Form 337
after completion of disposal by the districtcomlnander. The district am
commander will returnthe DA Form 337 for disposal by the instal-

llation commander if advertisement is unsuccessful and the .district
commander is not assured that successful sale or other disposition
canbe accomplished promptly. In such cases, installation comnmnd-
erswillconsidertheconcernsofFederalandlocalgovernmentsand •
zoningauthoritiesastodisposal.Purchasersofexcesspropertywill
notusetheinstallationasa headquartersforre.saleandwillnoterect
signsofany kindon Federalproperty.

(8) If a relocatable building is excess, the installation commandar •

will checkwhetherthe buildingis acc0unt_ for as Army personal 1
property or Amly real property before proceeding with disposal.
When an Army building is accountad for as personal property, see
AR 700-112. Ifa building is accounted for as real property,prepare am
a DA Form 337. |(9) Where facilities wore constructed with other than appropri-
ated funds, the sale proceeds are normally returned to the reimbursa-
ble fund in accordance with GSA regulations. am

6-6. Installed building equipment •
After meeting the requirements of paragraphs2-2, 2-5, and 6-4 and
afterobtaininglegal review if anyonehas a securityinterestin the
equipment, these fixtures may be converted into personal property ms
using a certificato as shown at figure 6-1. I
6-7. Timber
Unless otherwise agreed, the BLM disposes of timber on withdrawn
public lands. Otherstanding timber without the underlying land is •
excessed and approved for disposal in accordance with AR 420-74. I
Sales for export of unprocessed timber from installations west of the
100th meridian in the contiguous 48 states will not be made. In
geuoral, installations are responsible for forestry manngement and •
the district commander for selling timber. The district co_mnaeder I
will prepare a mmnorandum of understanding with each installation
that bus a forestry program to provide for mutual and reciprocal
support as to these rasponsibilities to increase eff¢ctivea_ess, elimi-
nate duplicate effort, and reducecosts. •

a. Advance plmming and coordination. To facilitate work plan-
ning requirements, installations will fomish districts pertinent parts
of forestry management plans and updates. Ninety days in advance
of each fiscal year, installations will provide general declarations of •
availability to divisious through MACOMs. Declarations will state "
the volume and type of timber and provide a map of general harvest
areas. Installations will coordinate specific reports of availability in
advance with districts to maximize market potential for timber. •
Sales of metal-contaminated timber will be segregated from other Isales.

b. Maximizing proceeds.Districtswill aggrossivdymarket tim-
ber,including metal-contaminatad timber. In all casesadministrative am
costs will be minimized, including travel. Unit or lump sum sales •
will be used, as appropriate, to maximiz," proceeds.

c. Timely disposal. Districts will award contracts within 90 days
after receipt of specific reports of availability unless otherwise

!
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agreed by the installation and the district. COE will be advised of
the reasons for delay in other cases.

d. Additional sites. Additional forestry programsites may be rec-
ommended in accordance with AR 420-74.

e. Delegation of sale authority. After informal coordination with
the district cmmonnder and public notice of availability, installation
commanders or their delegates (but not below fuc director of en-
ginecring and housing) are authorized to sell standing timber with
an estimated value under $1,000, in conformity with the forest
management plan. This authority should be used wilencvcr possible

toimprovetlleefficiencyandeconomyofthetimbersalesprogram.
Timber may not be given away. The total of such sales in any fiscal
year will not exceed $20,000 at each installation.

f. Monitoring. Performance of disposal contracts will be moni-
tored frequently by authorized local personnel to maximize pro-
ceeds, ensure compliance with contract terms, and preclude the
development of problems, such as unsatisfactory restoration.
HQDA(DAF_.N)will also monitor the timber sales program annually
to ensure efficiency and compliance with forestry management poli-
cies. HQDA(DAEN) will examine specific programs if the poment-
age remro on gross proceeds declines or is not approaching 40
percent over a 5-year period. (See AR 420-74 for criteria on
monitoring implementation of forest management plans.)

6-8. Gravel, sand, and stone
After disposal is approved in accordance with this regulation, the
district commander is authorized to dispose of embedded sand,
gravel, and stone (including clay and spoil) on acquired land. GSA
screeuing and determiz/ationof saqflus if the estimate value exceeds
$1,000 is required. The using command will define co,lditions of
removal to prevent interference with the Army mission and degrada-
tion of the environment. Disposal will be by sale or other authorized
method under COE procedures. The authorized officer of the BLM
will dispose of such materials on withdrawn public lands under 30
USC 601. This includes grants of free use permits to the Army for
use of the materials on the installation under 43 CFR Part 3620.

6-9. Ingrants
The using command will check the noticeprovision of any ingrant
to be terminated. In the case of typical notice provisions, the com-
mand will advise the district commander at least 120 days in ad-
vance of the date of vacation. In other cases, it may be necessary to
advise the district commander fartherin advance. This is essential to
prevent paymant of unnecessary rental and give the district com-
mander maximum flexibility for screening, notifying the grantor and
settling any restoration claims. The district commander may arrange
for the using service to perform surveys of these properties when
the grantor has n minor restoration claim as defined by COB
regulations.

a. Industrial. The using connnnnd will recommend exocesing of
an ingrant for industrial purposes in the same manner as fee owned
land.

b. Family housing. The using command will determine whether
leased family housing is excess to the needs of the using command
and advise the district commander, who will promptlymminnte the
grant without screening.

c. Command installations and recruiting offices. Normally, the
using comm_nd will excess ingrants for conannnd installations and
recruiting offices, will approve disposal, and will report propertyto
the district commander for disposal. Whoa termination will ad-
versely affect continuing operations of the installation or the annual
rentalis $50,000 or more, the using command will report the prop-
erty excess through command channels to COE.

(I) Tile using commend is responsible for rental and care and
custody until the lease is canceled or another party agrees to assume
these responsibilities.

(2) The district oonmlander will cancel ingrants in accordance
with their terms aRer sareeaing and whe_ it is not necessary to
report the property to n disposal agency.

O) The COE will provide instructions for the disposal of Gov-
ernment owned improvements in accordance with FPMR
101--47.309.

(4) The COE or designee will return permitted property to the
control of the loaning Federal agency.

d. GSA space. GSA administers disposal of GSA leases and
rexssigmnant of GSA assigued space. The district commander must
notify GSA in writing at least 30 days in advance of the date GSA
must issue a termination notice under the terms of a GSA lease.

Therefore, the MACOM or designee must notify the district com-

mander at least30 additionaldaysinadvanceof a requircmcntto
terminate. In the case of release of GSA assigned space, it is recom-
mended that the MACOM or designee advise the district Com-
mander 150 days before the date that. the space will no longer be
needed. Notification must include a description of the area involved,
its location, and the estimated date of release. Space to be released
must be conso[ideted and _cnessible for GSA reassignment to an-
other party. MACOMs will fund any alterations required to consoli-
date spaceor to make it accessible.

Chapter 7
DA Disposal of Excess Foreign Real Estate

7-1. Real estate disposal program objectives
Real estate disposal program objectives arc to_

a. Ensure compliance with international agreements affecting the
real estate in question. Such agreements nomlally control the dis-
posal of real estate in foreign countries.

b. Ensure compliance with DA real estate disposal policies con-
tained in chapters 1, 2, 4, and 6 insofar as practicable.

c. Give full force and effect to the real estate laws, customs, and
disposal policies and procedures of the host country, insofar as it is
Consistentwith the U.S. mission, requir=nents, mzd operations.

d. Keep foreign real estate holdings to the minimum necessary.
e. Clearly define United States and host country obligations (e.g.,

restoration).
f. Protect the United States against unreasonable claims.
g. Use host government agencies as much as possible, particu-

larly in handling real property matters with citizens of host country.

7-2. Program overnight
The COE--

a. Supervises disposals of real estate in foreign countries.
b. Issuesinstructions govaming such disposals.
c. Approves proposed MACOM regulations on real estate

disposal.

7-3. Major Army command, program execution
The real estate element of the MACOM located in a foreign
country--

a. Plans and executes disposal of real estate in foreign countries
in accordance with reel estate program objectives.

b. Furnishes real estate disposal advice.
c. Recommends real estate disposal policies.
d. Maintains a real estate office of record.

e. Issues regulations on disposal policies and procedures, which
should include the following:

(1) Information about the requirements of international agree-
ments and established implementing precedents.

(2) Information about applicable real propertylaws, customs, pol-
icies, and procedures of the host country.

O) Summary of DA real estate disposal policies.
(4) Explanation of approved day-to-day disposal policies end pro-

cedures including-
(a) The authority for disposal actions and the extent of pormissi-

bin delegation.
(b) The nature of permissible real estate contacts with agencies

and individuals of the host country.
(e) Methods of disposal considering, among other filings, t!le
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STAT.] PUBLIC LAW 90-110-OCT, 21,1967

Law 90-110 _: ' '

AN RCT

!i_oauthorize certainconstructionat militaryInstalkflonsand _or otherpurposes.

• Bs _ saacted b_ aLs 8_a_, asd _s o/Rspr_t.a_i_s_ o/_s
y_i_,sd _Wa$6aof A_'ie, a .hiOany_, #z_em,bZed,

TITLE I

SEc, 101. The Sezxet_ry o_ th¢.A.rmy may estsb]ish or develop mili-
s _nd htcilities by acquiring, const.ructing, converting,

or hmtalling pem_anett or tamporary public works,
utilities, and equil_meat for

_W

Fort
,thclutilities
•Fort
A.P.
,fitdlities

Ind_an_own

L_sms _m Um_ Szxzzs

(Fir.s_Army)

-'PortBdvoir,Virginia:Operational_nd trainingfacilit.ieAand ro-
_r_ dovelopme_t,a_d teat_aciliti_,g%910#00.

F.ort Dovmm, Massachusstts: M_intenance _acilitie_ and utilities,

Hosoitd _'acilitie_, $2,585,000.
Tmihing _cilitles, maintenance _aci]iti_%

l#o_,_ork: :'_lltles,$I'27,000.
_Yainingtacilit:i_, sup-

f_cilitles, $581,000. 4. .
Fcct Knox, Kentu_y: Training flw.ilitles, and utilities, $_#_5,000.
Fort Lee, Virginia: Mainten_nc_ _ilities, medical f_tcilifies_ and

utilities, $1,646,000.
• F.ort _egr._ ' O..Meade, Maryland: Hospital f_ilities, t_nd adminls.
trative xacihties_ $_,510,000.

Camp Pickett t .Virginia:Training_adlities, maintenanc_ _soilities,
trod supply f_eih_iee, and ground in_provemcnts, $829,000.

(Third Army)

Fort Benning_ Geor_a: Troop housing and utilities, $8,759,000."
l_'ort Bragg_ North Carolina: Operational and training _adlitles.

maintenancePae.ili_.ies,supplyfacilitie.%troophousing,aa_due.ilities_
$1_,o19,ooo.

FFo_Cam pbell_ K_ntucky: Hospital f.a_.ilities and utilities, $81._fl00.
__.o-___yom?n,_eorgza: 'xntming t_ihties, supply facilities, utillties,
,,._,..tam_ ornate, ,'_.,_84,000..

Fort J'acks_, 8out_ Ca_rolin_: Hospital facilities, $1X,412,000.

_ Fort Ruoker, Alabama: Training fs_iiities and troop housing,$_:
118,000.

(Fourth A_y)

•._F°rt Bliss_ Taxas: Training fadlities_ supply :fadlitie_ and utilities,
_1_9_,oo0.

'zort Hood. Tsx_: Maintenance facilities and utilitie,, $3,075,000.
FortPolk,Lo_sia_: Supply _acilities, $9_4,000. "
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PUBLIC LAW 105-85--NOV. 18, 1997 111 STAT. 1629

Public Law 105-85
105th Congress

An Act

To authorizeappropriationsfor fiscalyear 1998 for militaryactivitiesof the
Department of Defense,for militaryconstruction,and for defenseactivitiesof

the Department of Energy, to prescr/be personnel strengths for such fisca] year [H.R. 1119]
for the Armed Forces, and for other purposes.

Be it enacted by theSenate and House of Representatives of
the United States of America in Congress assembled

SECTION 1. SHORT TITLE.

ThisActmay becitedasthe"NationalDefenseAuthorizationY_ 1998.
Act for Fiscal Year 1998".

SEC. 2. ORGANIZATION OF ACT INTO DMSIONS; TABLE OF CONTENTS.

(a) DrasioNS.--This Act is organized into three divisions as
:.follows:

(1) Division A--Department of Defense Authorizations.
(2) Division B--Military Construction Authorizations.
(3) Division C--Department of Energy National Security

Authorizations and Other Authorizations.
(b) TABLE OF CONTENTS.--The table of contents for this Act

is as follows:

Sea 1. Shorttitle.
Sec. 2. Organization of Act into divisions; table of esntonto.
Sec. 8. Congressional defense committees defined.

DMSION A--DEPARTMENT OF DEFENSE
AUTHORIZATIONS

TITLE I--PROCUREMENT

Subtitle A--Authorization of Appropriations

Sec. 101. Army.
Sec. 102. Navy and Marine Corps.
Sec. 103. Air Force.
See. 104. Defense-wide activities.
Sec. 105. Reserve components.
Sec. 106. Defense Inspector General.
Sec. 107. Chemical Demilitarization Program.
Sec. 108. Defense health programs.
See. 109. Defense Export Loan Guarantee Program.

Subtitle B--Army Programs

Sec. 111. Army helicopter modernization plan.
Sec. 112. Multiyear procurement authority for specified Army programs.
Sec. 113. Ml13 vehicle modifications.

Subtitle C---Navy Programs

Sec. 121. New Attack Submarine program.
Sec. 122. CVN-77 nuclear airorst_ carrier program.

Nov. 18, 1997

National Defense
Authorization
Act for Fiscal
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111 STAT. 2014

Raporta.

PUBLIC LAW 105-85--NOV. 18, 1997

(2) the fair market value of the property sold as determined
without taking into account any improvements to such property
by the City.
(d) DBSCI°m_ION OF PROPERTY.--The exact acreage and ]egal

description of the real property conveyed under subsection (a) shall
be determined by a survey satisfactory to the Secretary. The cost
of the survey shall be borne by the City.

(e) ADDITIONAL TERMS AND CONDITIONS.mThe Secretary may
require such additional terms and conditions in connection with
the conveyance under subsection (a) as the Secretary considers
appropriate to protect the interests of the United States.

SEC. 2867. STUDY OF LAND EXCHANGE OPTIONS, SHAW AIR FORCE
BASE, SO_ CAROLINA.

Section 2874 of the Military Construction Authorization Act
for Fiscal Year 1996 (division B of Public Law 104-106; 110 Stat.
583) is amended by adding at the end the following new subsection:

"(g) STUDY OF EXCHANGE OPTIONS.--T0 facilitate the use of
a land exchange to acquire the real property described in subsection
Ca), the Secretary shall conduct a study to identify real property
in the possession of the Air Force (located in the State of South
Carolina or elsewhere) that satisfies the requirements of subsection
(b)(2), is acceptable to the party holding the property to be acquired,
and is otherwise suitable for exchange under this section. Not
later than three months after the date of the enactment of the
National Defense Authorization Act for Fiscal Year 1998, the Sec-
retary shall submit to Congress a report containing the results
of the study.".

Subtitle E--Other Matters

SEC. 2871. REPEAL OF REQUIREMENT TO OPEEA'I_ NAVAL ACADEMY
DAIRY FARM.

(a) OPERATION.---(1) Chapter 603 of title 10, United States
Code, is amended by adding at the end the following new section:

a§ 6976. Operation of Naval Academy dairy farm

"(a) DISCRETION REGARDING CONTINUED OPERATION.--(1) Sub-
ject to paragraph (2), the Secretary of the Navy may terminate
or reduce the dairy or other operations conducted at the Naval
Academy dairy farm located in Gambrills, Maryland.

"(2) Notwithstanding the termination or reduction of operations
at the Naval Academy dairy farm under paragraph (1), the real
property containing the dairy farm (consisting of approximately
875 acres)--

"(A) may not be declared to be excess real property to
the needs of the Navy or transferred or otherwise disposed
of by the Navy or any Federal agency; and

"(B) shall be maintained in its rural and agricultural
nature.
"(b) LEASE AUTHORITY.--(1) Subject to paragraph (2), to the

extent that the termination or reduction of operations at the Naval
Academy dairy farm permit, the Secretary ofthe Navy may lease
the realproperty containingthe dairyfarm, and any improvements
and personal property thereon, to such persons and under such
terms as the Secretary considers appropr/ate.In leasing any of
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the property, the Secretary may give a preference to persons who
will continue dairy operations on the property.

"(2) Any lease of property at the Naval Academy dairy farm
shall be subject to a condition that the lessee maintain the rural
and agricultural nature of the leased property.

"(c) EFFECT OF OTHERLAws.--Nothing in section 6971 of this
title shall be construed to require the Secretary of the Navy or
the Superintendent of the Naval Academy to operate a dairy farm
for the Naval Academy in GambriUs, Maryland, or any other loca-
tion.".

(2) The table of sections at the beginning of such chapter
is amended by adding at the end the following new item:
u6976. Operation of Naval Academy dairy farm.%

(b) CONFORMING REPEAL OF EXISTING REQUIKEMENTS.--Section
810 of the MilitaryConstructionAuthorizationAct,1968 (Public
Law 90-110;81 Stat.309),isrepealed.

(c)OTHER CONFORMING AMENDMENTS.--(1)Section6971(b)(5)
oftitle10,United StatesCode,isamended by inserting"(ifany)"
beforetheperiodattheend.

(2)Section2105(b)oftitle5,UnitedStatesCode,isamended
by inserting"(ifany)"after"Academy dairf.

SEC. 28/2. LONG-TERM LEASE OF PROPERTY, NAPLES, ITALY.

(a) AUTHORITY.--Subject to subsection (d), the Secretary of the
Navy may acquire by long-term ]ease structures and real property
relating to a regional hospital complex in Naples, Italy, that the
Secretary determines to be necessary for purposes of the Naples
Improvement Initiative.

(b) LEASE TE_.--Notwithstanding section 2675 of title 10,
United States Code, the lease authorized by subsection (a) shall
be for a term of not more than 20 years.

(c) EXPIRATION OF AUTHORITY.--The authority of the Secretary
to enter into a lease under subsection (a) shall expire on September
30, 2002.

(d) AUTHORITY CONTINGENT ON APPROPRIATIONS AcTs.--The
authority of the Secretary to enter into a lease under subsection
(a) is available only to the extent or in the amount provided in
advance in appropriations Acts.
SEC. 2873. DESIGNATION OF MILITARY FAMILY HOUSING AT LACKLAND

AIR FORCE BASE, TEXAS, IN HONOR OF FRANK TEJEDA,
A FO_ MEMBER OF THE HOUSE OF REPRESENTA-
TIVES.

The military family housing developments to be constructed
at two locations on Government property at Lackland Air Force
Base, Texas, under the authority of subchapter IV of chapter 169
of title 10, United States Code, shall be designated by the Secretary
of the Air Force, at an appropriate time, as follows:

(1) The eastern development shall be designated as "Frank
Tejeda Estates East _.

(2) The western development shall be designated as "Frank
Tejeda Estates West".

SEC. 2874. FIBER-OPTICS BASED TELECOMMUNICATIONS LINKAGE OF
MILITARY INSTALLATIONS.

(a) INSTALLATION REQUIRED.--In at least one metropolitan area
of the United States containing multiple military installations of
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Real Estate Law Journal

Volume 25, Number 1

Summer, z996

Comparing the Concepts of "Property" and "Value"

COMPARING THE CONCEPTS OF =PROPERTY" AND =VALUE" IN REAL ESTATE

LAW AND _ PROPERTY TAXATIONCOMPARING THE CONCEPTS OF

"PROPERTY" AND "VALUE" IN REAL ESTATE LAW AND REAL PROPERTY TAXATION

Gerald Komgold a

Electronic Version Copyright 1996 Warren, Gorham & Lament

GeraldKomgold 1996.Allrightsreserved.

This article first explores property law's model for addressing split ownership of land so that its relevance to real estate taxation

can be examined. It then discusses the public policies and pragmatic concerns that infiuance the judicial definitions of"property"

and "value" in real estate taxation. Finally, four areas of property law are examined that raise questions of"property" and land
"value" that are analogous to those in real estate taxation. Each of these four areas of property law teaches an important lesson

about the comparative meanings of "property" and "value."

"Value is a word of many meanings." Justice Louis D. Brandeis I

State and local governments impose ad valorem taxes on real estate. 2 Tbese taxes provide the major source of revenue to these

governmental entities. 3

Real estate taxes are calculated by multiplying the legislatively imposed tax rate by the value of the land as determined by a

governmental assessing authority. 4 The valuation of the property is a critical part of the system. The collective valuations of

properties in the jurisdiction will determine the amount of revenue available to government for public aclivities. Moreover,

important tax equity issues *8 emerge, as each owner is concerned that the valuation of his or her property compares favorably

with those of neighboring properties. 5

Two issues complicate the valuation of real estate for tax purposes. First, fliers is the fundamental question of what is the

"property" that is being taxed. Second, the method or methods for computing the "value" of the property must be determined. 6

These questions become especially difficult when the property being valued is split among several owners, such as property

subject to a long-term lease or land subject to an enculnbrm_ce (such as an easement or restrictive covenant).

"General" property or real estate law--tetzns used here to encompass the areas of property law outside of real estate taxation-

has also wrestled with the definitions of"property" and "value." 7 For centuries, judges, lawyers, and legal theoreticians have

straggled to answer the question "what is property? ''8 This leads to a fundamental inquiry: do the concepts of"property" and

"value" in general property law mesh with those same ideas in real estate taxation?

At first glance, it would seem to be a fairly easy task to define "property" and to find the "value" of real estate for taxation

purposes. Afier all, the market is constantly and efficiently setting prices *9 for various types of land. Moreover, it would

also seem to a person unfmniliar with this area that "property" is '`property" and "value" is "value," so that the determination
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of"property" and "value" for real estate taxation purposes should be consistent with the meanings of these terms in other legal

contexts.

However, determining "property" and "value" for real estate taxation purposes is a difficult task, because of differem variables

and calculation methods. Moreover, different public policies and practical concerns are at work in the real estate taxation area

as compared with other property law contexts. These differing policies and realities lead decision-makers to definitions of

"property" and "value" that vary depending on the context. This article argues that the benefit of context-based meanhlgs of

these terms must he weighed against the systemic and social costs of clashing definitions. Tile advantages of a comparative law

approach to understanding "property" and "value" will be discussed.

The Bundle of Sticks Analogy

Defining "property" and "value" raises special problems in real estate taxation when ownership of the land is split among two

or more persons, such as when the land is leased or subject to an encumbrance. To address similar issues of multiple ownership,

general property law has over many years used the metaphor that owning "property" is like having a "bmldle of sticks." 9 Each

stick represents a right or privilege, and when all sticks are held together they comprise maximum ownership. The metaphor is

helpful in that it underscores that some of the sticks may be transferred to another person, thus splitting rights in the property

among various people. Although the "bundle of sticks" analogy has been described by one ostentatiously modem court as "hoary

and simplistic," 10 it continues to be a useful method to conceptualize ownership. For example, one court recently employed

this model to determine ownership of property for the purpose of applying a drag forfeiture statute. 11

*10 Moreover, property law has recoguized that the cmlcept of"property" ¢ntuils more than aphysical and tangible relationship

between the owner and the object. Rather, as one court stated:

In contemporary jurisprudence, "property" refers to both the actual physical object and the various incorporeal ownership rights

in the res [thing], such as the rights to possess, to enjoy the income from, to alienate, or to recover ownership from one who

has improperly obtained title to the res. 12

Land, thus, is valuable not just for the right of physical possession by the owner but for its income potential.

Some initial links to real estate taxation come to mind. The "bundle of sticks" metaphor, for example, might suggest the separate

identification, valuation, and perhaps the taxation of the various sticks. 13 Moreover, the view that ownership entails more than

a right of physical possession might explain the income method of real estate valuation.

Policies and Realities in Real Estate Taxation

Before concluding that general property law definitions of "property" and "value" should be applied in the area of real estate

taxation, die various public policies and realities that shape the meanings of these terms in the taxation field must be examined.

As will be shown, these factors may cause unique or even idiosyncratic definitions.

Legislative m_d constitutional source. Real estate taxation is authorized by state legislation or a state constitutional provision.

Typically, the rule is that the tax is to be assessed against the "fair market value" of the property or some similar formulation. 14

There is usually little or no explanation in the statutory language as to what "property" means in that context or how "value"

is set. 15

Courts defining "property" and "value," therefore, ere not engaged in common-law decision making where their views of

precedent, policies, and equity control. Rather, the courts must do statutory or constitutional interpretation to give meaning to

these terms. Traditional "11 statutory interpretation requires the court to find the legislature's meauing, in light of the goals

underlying the text. 16

Revenue enhmzcement. Real estate taxation is the essential source of funds for the activities of local governments. One court

ackuowledged this by noting the following: "real property ad valorenl taxes are iltherently public in character: they ale statutorily
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authorized taxes raised to serve the needs of the community as a whole. 17 Such taxes "are intended to raise revenue to defray

the general expenses of the taxing entity." IS Courts, therefore, might factor ill the revenue goal in detemlining the meanings

of "property" and "value." More generous definitions mean increased revenue.

Tax equit2. The courtsemphasize equality of treatmentof taxpayers. 19 This stems from general societal nomls of fair and equal

treatnlent, 20 "12 but it is also rooted in the Equal Protection clause of the federal Constitution and similar state constitutional

provisions. While the equality goal in the real estate tax context does not require all landowners to pay the same dollar amount

of taxes, it requires uniform standards for all owners of the same type of property. 21

Moreover, courts do not want some landowners to avoid payment at the expenseof others.22 This influences definitions of

"property" and "value." As one courtobserved:

[A]n underlying aim of valuation is to assure that, in providing for public needs, the share reasonably to be borne by a particular

property owner is based on an equitable proportioning of the fair value of his property vis-a-vis the fair value of all other taxable

properties in the same tax jurisdiction. 23

System concerns. In defining "property" and ='value" for real estate taxation purposes, the courts must consider the effect that

these definitions will have on the property tax assessment and collection apparatus, as well as on the taxpayers' relationship to

the system. Judicial declarations must be readily understandable and easily applied by the government officials administering

the system. Vague standards invite litigation and may lead to inefficiencies and added expense to the system.

Judicial standards must also be predictable for taxpayers, so that they can forecast their expenses. Moreover, if the rules are

clear, taxpayers are more likely to feel confident that they are being treated fairly and that other owners are not receiving

inapropriate advantages. Clear standards also may reduce court challenges by owners. Certainly they make it easier for judges

and administrative adjudicators to decide the cases that are actually brought before them.

• 1..,1One would also expect a significant degree ofjudicial deferance to particular detanninations of"property" and "valu£' by

taxing agencies and officials. Court typically defer to administrative agencies because of their expertise in the particular matter

and their direct fmniliarity with the facts, as well as for judicial economy concerns. Although there are jurisdictional differences

in degree, 24 courts usually show deference to administrative valuations of land. 25

Complexity. For a population that is all too often uncomfortable with numbers, there is a high "degree of difficulty" in tax

evaluation cases for the courts and the litigants. As one court noted, "mathematical calculations in appraisals, though made in

the best of faith, can lead to divergent results." 26 Another observed that "the word 'value' almost always involves a conjecture,

a guess, a prediction, a prophecy." 27

This numerical complexity often leads to confusion and unclear, or even bad, results. In one case, the dissenting judge chided

his colleagues for affirming a decision of the Board of Tax Appeals fllat set a value for the property that differed from the

four figures submitted by the parties. The judge asserted that the Board "contrived a Solomon-like solution. Rather Ihan find

the facts, [the Board] decided to split the difference. Regrettably, this [court's decision] is also a Solomon-like result--neither

reasonable nor lawful." 2S

Other concerns. Finally, the property tax systems in various jurisdictions reflect other policies--for example, exemptions for

nonprofit "14 organizations; favorable tax treatment for residents as opposed to nonresidents; and tax relief concerns, whether

general, or based on a narrower classification (e.g., inability to pay), or in order to protect certain land uses (e.g., agricultural

land). 29

General Property Law
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Do the concepts of"property" and "value" in real estate taxation mash with those of general property law? An examination of

four areas of property law teaches important lessons about the comparative meanings of these terms.

"Value" Does Not Mean "Value"--Eminent Domain Awards

I

I
A strong line of cases in the eminent domain area provides a stark, and ironic, example of how the meaning of"value" shifts

depending on the context. Although there are some exceptions, 3o courts generally refuse to admit valuations for real estate tax

as evidence to establish the value of property taken by eminent domain. 31

Courts have offered various reasons for this reluctance: assessments based on an "actual" value standard are not relevant to find

*15 "market" value as required by eminent domain; 32 tax essessments have historically been below the market value and so

are not useful; 33 different policies control, with equality, uniformity, and proportionality of assessments being the key in the

tax area, while an exact market value is needed in eminent domain to compensate an owner for lost property; 34 the taxpayer

does not have a voice in the tax assessment process and fears of retaliation by assessors may limit protest; 35 the date of the tax

valuation may make it irrelevant; 36 and there may be hearsay problems. 37

Some of these reasons are not compelling. It is not clear, for example, that there is a meaningful difference between the terms

"actual value" and "market value. ''38 Moreover, with the shil_ to full-value assessment in land taxation, 39 undervaluation

should not be as great a problem. Timing issues can be addressed by limiting the vintage of tax assessments that can be

admitted, 40 and hearsay objections can likely be overcome witil the admissions doctrine. 41

Perhaps the greatest obstacle, however, to a unified concept of value in tax assessments and eminent domain awards is the

landowner's temptation to manipulate the definition of"value" depending on the circumstances. As one court observed, "owners

prefer low assessment rates for tax purposes and high evaluations for condemnation purposes." 42 Tl_us, even though courts

might feel that "16 the tax "value" is irrelevant to eminent domain, they also want to prevent owners from manipulating the

process by in effect keeping two sets of books. Some courts, as a result, bar statements of the owner in prior tax assessment

disputes as affirmative proof of value for eminent domain purposes; however, they permit the prior statements as admissions

against interest for the purpose of impeaching the owner's credibility as a witness in the eminent domain action. 43

I

I
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I

I
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I

I
One is left with an uneasy feeling that "value" is a slippery concept indeed. As one court observed:

A certain degree of cynicism is no doubt warranted by the very general practice of landowners who have applied for [realty

tax reductions] of putting down estimates that vary widely from the claims that they make when the property is about to be

condemned. As these figures cannot be reconciled, the conclusion is inescapable that one estimate or the other, and possibly

both, bear little relation to the true opinion of the owner, and his statement that the estimate represents his opinion is false. 44

The eminent domain cases show, therefore, that "value" may not mean the same in all situations, not only because of legitimate

differences in the policy contexts but also because of improper behavior.

The Importance of Context-Long-Term Leases

One example from property law presents a problem of defining "property" and the "value" that is analogous to real estate

taxation.

I

I
I

I
A landlord making a long-term lease seeks to provide for increases in rent in future years to reflect appreciation in the value of

the leased premises as well as general inflationary rises. 45 There are various methods used to accomplish this. 46 The preferred

approach, however, "1 7 is to provide for a new valuation of the property at certain intervals and a recalculation of rent based

on a set percentage of ratum on the adjusted value of the property. 47 The difficulty with this' technique, of course, is the

detemlination of the "value" of the property. More specifically, courts have faced the question of whether the value of the land

should be calculated as being encumbered by the lease and use restrictions or based on the land's "highest and best use," free

I
I

I
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and clear of the lease and any use restrictions. The tenant generally prefers a calculation based on the presence of the lease

and its restrictions because that will lower the value of the property and the new rent, while the landlord favors the "free and

clear" valuation.

In some ways, tills is similar to an issue in tax valuationwherean assessormustfind the "value" of landsubject to a

"disadvantageous" long-term lease (i.e., a lease with below-market terms, such as low rent). Should "value" be determined

based on the land being free of the lease or encumbered by it? 48 Most courts in the tax context find value based on the

unencumberedfec. 49

"18 This treatment in the tax context can be compared to how the courts define "value" for the purpose of rent escalation

clauses. There is a split among the courts. Most prefer to calculate "value" free and clear of the lease; 50 a few, however, find

"value" based on the fee encumbered by the lease and its restrictions. 51

Does this mean that there is consistency, and that "value" in land taxation means "value" in property? Unfortunately, it does

not--the *19 similar results are coincidental rather than congruous. As will be shown, there is no abstract meaning of"value"

that compels the results in the rant escalation and tax cases; rather the correct meaning depends on the particular context. 52

Moreover, if the courts paid better attention to the lease escalation situation tile), should conclude that the minority rul.e-that

is, calculating value with the encumbrance in place--is the better meaning.

The tax cases that find "value" based on the land being free of the lease are in harmony with the policies' underlying real estate

taxation. 53 Taxing the owner for the full value of the property will maximize collections by the sovereign; equity among owners

will be respected because an owner will not be allowed to escape his tax burden and shift: it to his neighbors by making an
imprudm'tt lease; and the calculation of a hypothetical fair-market value of the property free of the lease, while not simple to

do, may be less complicated m_d easier to administer than finding value and assessing tax on separate interests.

Wheu defining "value" in rent escalation provisions in leases, however, the tax policies--revenue enhancement, tax equity, and

administrative cm_cems-are not relevant. Rather, there should be a different agenda. Determining "value" for rent escalation

should not be governed by per se rifles of law; instead, the determination should be an intent-basud inquiry. In this commercial

exchange, the expectations of the parties-not ml absolute rule of law-should control. The question should be whether the parties

intended for valuation to be made with the lease or without it.

As a result, the minority position in escalation cases appears correct; unless the lease provisions clearly indicate otherwise,

courts should not assume that the parties intended valuation free of the lease and use restrictions that they were clearly agreeing

to elsewhere in the document. "Value" should be calculated based on the land encumbered by the lease. 54 As one minority

rule court stated:

I
I

I
I

*20 There is no suggestion in the language ... that, in valuing the land, the restrictions to hotel use imposed by the lease were

to be disregarded and the land valued as if it were vacant and available for the highest and best use.... That valuations of land

must take into cot_sideration all encumbrances thereon, including restrictions as to its use, unless there is a clear provision to

the contrary, is well settled. 55>

Thus, it is the particular context that gives meaning to the term "value." Reference to legal dictionaries for general definitions of

value and the use of meanings developed to solve different legal problems is not satisfactory. 56 While that may yield consistent

definitions, it ignores the policies and expectations of the particular situation.

The Costs of Disharmony-Servitudes

The differing meanings of "property" and "value," although compelled by context, sometimes create confusion. The costs of

disharmony should be cmrsidered by the courts when defining these terms. A comparison of the concept of"property" in the

WestlawNext" © 2011 Thomson Reuters. No claim to original U.S. Government Works. '

62



COMPARING THE CONCEPTS OF "PROPERTY" AND "VALUE"..., 25 Real Est. L.J. 7

I

law of se_itudes--that is, the law of easements and covenants--and real estate tax illustrates the potential harms of diverging

definitions. 57

Property law's bundle-of-sticks model is especially useful to explain allocation of ownership through servitudes. Adjacent

owners can agree to exchange a portion of their property rights. This could take the form of an easement, granting an affirmative

right over the neighbor's land, such as a roadway; or it could be created as a restrictive covenant, giving the owner of the

c_venanttherightt_v_t_activitias_nth_burdened_and_suchasabui_dinganduserestticti_n. "21 Tbebanefitsandburdans

of these arrangements automatically transfer to the successor owners of the land. 58

The law has favored such consansual exchanges of property rights for various reasons. 59 Servitudes encourage efficient

allocation, allowing people to divide land interests as dentanded in the market. Servitudes also are enforced, like other contracts,

because of the moral obligation of the promisor. Additionally, servitudes permit parties free choice--people can employ

servitudes to create the living arrangnme_atsthat they desire.

I

I

I

I
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The law has recognized the economicreality that the presenceof a servitudeusually increasesthe v&lue of'the benefitted land

anddecreasesthevalue of the burdened property. 60 The courtsalsoquantify the "value" era servitude, in varioussituations.61

For example, an owner of an easement is entitled to damagesfor permanent interference with her right. The value of the lost

easementif foundbycomparingthefairmarketvalueofthebenefittedlandwithandwithouttheinterest.62

*22 Does this property-law analysis help in making a tax assessment of land subject to a servitude? 63 Most courts dealing

with taxation of lazedsubject to a servitude adopt the "additive approach." They find that since the value of the benefitted parcel

is increased by the servitude, the burdened property should be assessed with the encumbrance in place. 64 With the easement

added to the assessment of the benefted lot and deducted from the burdened parcel, the courts maintain that there will be neither

double taxation nor revenue loss. This analysis parallels the bundle-of-sticks model of property law.

This analogy, however, may not be wholly appropriate for tax assessments. Some commentators rejectthe assu_nption that the

increase of value of the beaaefited land is equal to the decrease of value of the burdened land. 65.indeed, the additive approach

may at times underestimate the total land value of the two parcels being taxed after the servitude has been created, leaving-some

value untaxed. 66 The bundle *23 -of-sticks concept is thus an oversimplification in dais situation--the value of the stick to

the benefted land is not necessarily the same as the value of the loss of the stick to the burdened land.

Still, the bundle-of-sticks analogy of property law is impollant in the taxation context for several reasons. First, it may be useful

to resolve the ongoing issue of valuing lsud in subdivisions that is restricted for recreational use for the benefit of surrounding

homeowners. One case, for example, held that there was no value whatsoever to agolf course that was subject to use restrictions.

The court would actually have done well to remember the bundle of sticks from first-yeax property in law schoo!. 67 The fact

that some sticks have been trmasfer'rcdfrom the golf course bundle to the surrounding lots does not mean that all sticks have been

removed from the golf course. 68 *24 The remaining sticks have some value and should be valued madtaxed accordingly. 69

Poor application of the bundle-of-sticks analogy, not the concept itself, is the problem in these cases.

Second, the recent steps toward unifying easements and covenants into a single law of servitudes can be instructive in the

real estate tax area. 70 Whatever method of valuation is chosen--the "additive" approach or the "summation 9 f interests" view

or a hybrid--it should be applied equally to easements and covenm_ts. Both interests, after all, are consensual transfers of

nonpossessory property rights aud should be treated the same. Consider this example: under classic doctrine, a landowner could

limit the height of buildings on his neighbor's land either by purchasing an easement of view or by entering into a height-

restriction covenant. Although these have been viewed as different legal interests with different ramifications, they serve the

identical function. It would be illogical to have different real estate tax valuations based on a meaningless distinction between the

legal form that is used. 71 That would be especially ironic in the taxation area, where substance, not form, is said to control. 72
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The intersection of servitudes law and real estate taxation teaches an even more important lesson• In choosing the real estate

taxation definition of "property" and "value" for land burdened by a servitude, the law should avoid unnecessary adverse

effects on the general law of servitudes. The law of servitudes has straggled mightily to establish the appurtenance principle-

the concept fllat the benefit and burden of the servitude move automatically wifll the properties to the next purchasers. The

theoretical hurdle of binding a person who did not specifically agree to a burden had to be overcome. 73

*25 Moreover, the subtlety of the appurtenance rule had to be learned not just by lawyers but by guneml citizans. The law

assumes that consumer buyers of homes in common-interest communities (whether they are condominiums or subdivision

developments) understand that they are bound by tile recorded scheme of servitudes and related rules and regulations. Given

that assumption, the purchasers are bound to the scheme.

I

I

I

I

Courts, therefore, should be careful not to undermine the appurtenance principle by creating exceptions, such as "you will be

bound and benefited by matters of record except for real estate tax purposes, where different rules might apply." Consumer

buyers of housing, unlike sophisticated ground lessors with experience and access to counsel, may not appreciate such

complexities.

There is an even larger societal concern.Every time lawyers andjudges say that "value" here does not mean "value" there,

there is a risk of fostering cynicism in the general public about the legal system. People might view this as legal chicanery

and twisting of words, a way for lawyers to maintain an unfair power over the legal system. Therefore, the costs of.clashing

definitions of"pruperty" and "value" in different areas of the law must be balanced against the benefits of varying the meanings

of words to accommodate different contexts.

Lessons to Be Learned--Regulatory Takings

I

I
I

I
I

I

I
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I
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Despite differences that have been suggested, ganeml property law can still learn a great deal from real estate taxation about

the meaning of "property" and "value." Consider the example of regulatory takings.

During the past eight years, the courts-led by the U.S. Supreme Court-- have been increasingly willing to recognize that land
• 74

use regulations may create a regulatory taking. Moreover, the Supreme Court held, for the first time, that monetary damages

are available for such a deprivation. 75

*26 One of the key issues in these cases has been defining the quantnm of property fights that has been disturbed. The Court

has indicated that if the owner is denied an "economically viable" use of her land because of regulation, then a taking may

be found. 76 In Lucos v. South Carolina Coastal Commission, 77 for example, the Court held that a taking occurred, since the

regulation barred any permanent structure on the land. Additionally, several states as well as Congress have considered enacting'

statutes requiring that compensation be paid if land use regulation reduces the value of a property by a specified percentage. 78

Thus, defining and finding the "value" of land is critical in the new takings jurisprudence. The change in "value" of the land

before and after the land use regulation must be calculated precisely for two purposes: to see whether too nmch value has been

lost so that a taking will be found, and, if a taking is declared, to find the amount of monetary damages' due the owner. The

courts have been wrestling with the difficult issue of quantifying the amount of loss and damages. 79 The large body of real

estate taxation law defining mid calculating value could be a helpful resource in this effort. 80

*27 Conclusion

The meanings of"propertf' and"value" in general property law and real estate taxation diverge at times because of the flexibility

of language and differing policy goals. Care must be taken not to borrow definitions from inappropriate contexts. Yet, if a

careful comparative law approach is used, property law and real estate taxation can teach important lessons to each other about

the meaning of "value" and "property."
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14

15

16

United States v. Ben-Hur, 20 F3d 313 (TthCir. 1994). See also City of Milwaukee v. Greenberg, 163 Wis. 2d 28, 471 NW2d 33

(I 991) (determiuiugownership to allocate the liability of avendor and purchaser of land for demolition of a cleteriorated building).

First Charter Corp. v. Fizgerald, 643 F2d 1011, 1014-1015 (4th Cir. 1981). See also Petition of Boyerto,anl, 77 Pa. Commw. 357,

466 A2d 239 0983).

Consider, for example, the differeut jurisdictional views on whether land subject to a resU'ictionshould be valued for taxation

proposes with or without the res_iction, with the majorityofjurisdictiuns calculating the value of the fee subject to tile casement.
Youngman, "Defi,ling and Valuing the Base of the PropertyTax," 58 Wash. L. Ray. 713, 775 (1983).

See Kittery Elec. Light Co. v. Assessors, 219 A2d 728 (Me. 1966) (equatingjust value, market value, real value, tm.e value):

See supranote 6, describing statutorydefinitions of terms.

When looking for the intent of the legislature, traditionally courts look to legislative history such as'conunittee repbrts. In recent

years, l_owever,some have arguedfor a rcturo to the plain-meaning role in lieu of looking at legislat/v¢ history."

Contrary to the remarkable"legislative history first" method of statutory construction pursued in Giugles, however, I had thought it

firmly established that the "authoritative source" for legislative intentwas the text of the statutepassed by both houses of Congress

I
I
I

I

I

I
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I

I

I

and presented to the President, not a series of partisan statements about purposes and objectives collected by Congressional staffers

and packaged into a Committee Report. Holder v. Hall, 114 S. Ct. 2581 (1994) (Scalia, J., concurring}. See generally Eskridg¢,

'Wire New Textualism," 37 UCLA L. Rev. 621 (1990); Breyer, "On the Uses of Legislative History in Interpreting Statutes," 65

S. Cal. L. Rev. 845 (1992).The legislation is, of course, subject to constitutional review. See, e.g., WV Grant Evangelistic Ass'n

V. Dallas Cent. Appraisal Dist.,900 SW2d 789 0"ex.Ct. App. 1995) (slxiking down statutol T provision rcquiria 6 that owner must

prepay taxes as condition to bringing tax appeal).

17 County ofLenoir v. Moore, 114 NC App. 110, 116,441 SE2d 589, 592 (1994).

18 Zelinger v. City and County of Denver, 724 P2d 1356, 1358 (Colo. 1986). See P. Rohan, supranote 2, Section 3.0211] (describing

formulas for funding through property tax).

I

I

I

19 In order to prevent discrimination between owners, many states that require land assessmentat its "full value" have imposed

equalization boards to prevent different assessments between districts. See Podell, Banfield, & Schuller, "Requirement for Equal

Assessment of Real Estate: Myth or Reality," 205 NY LJ 48 (1991); Note, "Tax Assessments of Real Property: A Proposal for

Legislative Reform," 68 Yale LJ336, 339 (1958); see also U.S. Advisory Commission on Intargovernmental Relations, The Property

Tax in a Changing Environroent 236-242 (1972) (describing reforms to property tax edministretion); P. Rohan, supra note 2, Section

3.0411] (discussing policies underlying full valuation); MacDougall & Jaffee, "Prospects for Assessment Reform: Aq Overview,"

in Property Tax Reform: The Role of the Property Tax in the Nation's Revenue System (Nafl Assoc. of Assessment Officers, 1973).

20 "Uniformity and equality ... is ... the just and ultimate purpose of the law." Cumberland Coal Co. v. Board of Revision of Tax

Assessments, 284 US 23, 29 (1931).

I
I

I

I
I

I
I

21 See, e.g., Colo. Const. Art. X, sec. 8 ("all taxes shall be uniform upon each of the various classes of real and personal property").

22 For cases discussing importance of proportional contributions, see City of Jefferson v. Missouri Dep't of Nat. Resources, 863 flW2d

844 (Me. 1993); City of River Fall v. St. Bridgefs Catholic Church of River Falls, 182 Wis. 2d 436, 513 NW2d 673 (Wis. Ct.

App. 1994).

23 In re Merrier Holding Coxp., 45 NY2d 538, 544, 382 NE2d 1341, 1344, 410 NYS2d 565, 568 (1978), See Recreation Ctrs. of Sun

City, Inc. v. Maricopa County, 162 Adz. 281,782 P2d 1174 (1989) (cautioning that courts should not extend tax exemptions beyond

constitutional text since tlmt would shift tax burdens to other taxpayers).

24 Compare Ariz. Roy. Stat. § 42-178(B) (1994) ("The valuation or classification as approved by the appropriate state or county .

authority shell be presumed to he correct and lawful"); Recreation Ctrs. of Sun City, Inc. v. Maricopa County, 162 Adz., 281,

285, 782 P2d 1174, 1178 (1989) (trial court may not make independent evaluation of value until taxpayer presents evidence to

rebut statutory presumption that valuation is correct); LaSalle Nafl Bank v. County of Cook, 57 IlL 2d 318, 31.2 NE2d 252 (1974)

(requiring a showing of willful or arbitrary behavior for court to impose its view over assessor); Aetna Life Ins. Co. v. City of Newark,

10 NJ 99, 89 A2d 385 (1952) (presumption of validity unless over .some by substantial evidence); Sibley v. Town of Middlefield,

143 Conn. 100, 120 A2d 77 (1956) (requiring court to set valuation); NY Real Prop. Tax Law § 702(1) (1995) (allowing de nero

review by the trial court).

25 For criticism of the quality of tax assessment, see D. Paul, The Politics of the Property Tax 7- 8 (1975). For an earlier, and critical,

view of the tax assessment process and standards, see Note, ''Tax Assessments of Real Property: A Proposal for Legislative Reform,"

68 Yale LJ 336 (1958).

26 Aetna Life Ins. Co. v. City of Newark, 10 NJ 99, 106, 89 A2d 385, 388 (1952).

I

I

I

27 Andrews v. Commissioner of Intereal Revenue, 135 F2d 314, 315 (1943).

28 Youngstuwn Sheet & Tube Co. v. Mahoning County Bd. of Revision, 66 Ohio St. 2d 398, 408, 422 NE2d 846, 852 (1981 ) (Loehner,

J., dissenting) (valuation of stecl manufacturing facility closed due to loses), discussed in Brooks & Schultz, supra note 6.

29 See, e.g., Ark. Coast., Art. 16, § 5(0) (exempting public property used for public purposes); Wamlan v. Tracy, 648 NE2d 833

(Ohio 1995) (exemption for charitable institution applies to house used as residence for nuns that is owlled by nonprofit hospital

at which the nuns work). See Durehslag, "Property Tax Abatement for Low-Income Housing: An Idea Whose Time May Never
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31

32

Arrive,"30 Hare. J.Legis. 367 (1993); Buchvle, "Justifying Real PropertyTax Exemptionsin Kansas," 27 WashburnLJ252 (1988);

Myers, "The Legal Aspects of Agricultural Districting," 2 Agricultural LJ 627 (1981); Pantaleoni, "New York'sReal Property Tax

Exemption for Religious, Educational, and CharitableInstitutions: A CriticalExamination,"44 Alb. L. Roy. 488 (1980); Morris,

"Historic Preservation and the Law: Appraisals of Realty for Taxation,"3 Pace L. Rev. 673 (1981).

For cases permitting the use of tax valuations, see New Castle County v. 16.89 Acres of Land, 404 A2d 135 (Del. 1979); Vine

Street Corp. v. City of Council Bluffs, 220 NW2d 860 (Iowa 1974); City of Muskegon v. Berglund Fo_l Stoma, Inc., 50 Mich.

App. 305, 213 NW2d 195(1973); Ransuy Countyv. Miller, 316 NW2d 917 (Minn. 1982). See also City of Blue Springs v. Central

Dee. Ass'n, 831 SW2d 655 (Me. Ct. App. 1992) (permittinguse of goverement tax form since wituess was asked about property's

fair markct value, not assessed value).

See, e.g., State v. Griffith, 292 Ala. 123,290 So. 2d 162 (1974); Cook v. City of Indianapolis, 559 NE2d 1201 (Ind. Ct. App. 1990);

Mettce v. UrbanRenewal Agealcy, 213 Kan. 787, 518 P2d 555 (1974); State ex rel. StateHighway Comm'nv. Koziatak, 639 SW2d

86 (Me. Ct.App. 1982); Holman v. Papio-MissuuriRiver NaturalResources Dist., 246 Neb. 787, 795, 523 NW2d 510, 517 (1994).

See P. Rohan, supra note 2, Section 11.0313];Nichols, The Law of EminuntDomain § 22.1 (rev. 3rd ed. 1995).

See Vine St. Corp. v. City of Council Bluffs, 220 NW2d 860 (lowa 1974) (indicatingthat legislatinn changed inquiryinboth areasto

marketvalue); Morley v. Jackson Redev. Auth., 632 So. 2d 1284 (Miss. 1994) (method of valuation for ad valorem taxes is different

from fairmarket value inquiryin eminent domain).

33 see,c.g,HousingAuth,v,RepublicLand& Inv.Co.,127Ga.App.84,192SE2d530,531(1972).

34 See Hetherington latter Co. v. City of Cedar Rapids, 207 NW2d 800 (Iowa 1973); Holman v. Papin-Missouri River Natural

Resources Dist., 246 Neb. 787, 795, 523 NW2d 510, 517 (1994).

35

36

37

38

39

40

41

42

43

44

45

46

See State v. Griffitb, 292 Ala. 123,290 So. 2d 162 (1974).

See Stewartv. Town of Burlington,2 Mass. App. Ct. 712, 319 NE2d 921 (1974).

See United States v. Anderson,447 F2d 833 (Sth Cir.),cert. denied, 405 US 918 (1971); United States v. CertainParcels of Land,

261 F2d 287 (4th Cir. 1958).

These terms do not have clear meanings in assessment statutes. Youngman, supranote 13, at 721-725.

See supranotes 19-23 and accompanying text.

See Mass. Gen. Laws ell 79, § 35 (1995) (valuation assessments within the threeyears preceding the taking are admissible).

See, e.g., New Castle County v. 16.89 Acres of Land,404 A2d 135 (Del. 1979).

City of Muskegon v. BerglundFood Stores, Inc., 50 Mich. App. 305, 213 NW2d 195, 198 (1973).

See, e.g., Alabama Power Co. v. Hamilton,342 So. 2d 8 (Ala. 1977); Morley v. Jackson Redev. Auth., 632 So. 2d 1284 (Miss. 1994)

(allowing tax assessor's priorvaluation to be used to impeach the govermuent'sappraiserin eminent domain action); Housing Auth.

of Atlantav. Republic Land& Inv. Co., 127 Ga. App. 84, 192 SF_.2d530 (1972).

In re Lincoln Square Slum Clearance Project, 15AD2d 153,222 NYS2d 786, 795 (1961).

See N. Hecht, Long Term Lease Planning and Drafting(1974).

First, the lease may simply set a schedule of rests forthe entire lease, including increasesover time. Theproblem with this approachis

timt the parties can make only a rough guess as tothe futurevalue of the premises aM general economic conditions.Alternatively, the

lease may provide fora readjustment of the initial rent at set periods based on changes in the Consumer Price Index (CPI). Technical

problemsresult, however, if(as was dmaein the late 1970s) the Bureauof Labor Statistics changes the method of calculation for the

CPI. Moreover, a CPI adjustment at best reflects general inflation in the economy, and it does not indicate the upward or downward

I

I
I
I

I
I

I
I
I
I

I

I

I
I

I

I

I
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47

changes in value of the specific property in question. On rent escalation in general, see M. Friedman, Friedman on Leases Section

5.4 (3d ed. 1990).

See, e.g., Loyalty Dee. Co. v. Wholesale Motors, Inc., 61 Haw. 483, 605 P2d 925 (1980) (new rent equals value of property multiplied

by the interest rate of a lender).

I
I

I

I

I

I

48 Theissueof"valuc"inrentrecalculationcasesisalsosimilarto,andinsomeanalyticalwaysevcucloserto,tileeffectofrestrictive
covenants on the value of land being valued for tax puq0oses.The long-term leases eases in the tax context involve leases with

disadvantogeous terms (i.e., submarket rent). If the leases were at market price, then the value of the land would not be depressed by

the lease since, under a capitalization-of-income approach, the property would be throwing the appropriate amount of re.nt for such

a property. It is only when the rent is below market and that rent amount is used with a capitslization-of- income approach that there

is a problem with undervaluing the property.Even in the cases (e.g., Plaza Hotel Assocs. v. Wellington Assocs., Inc., 55 Misc. 2d

483, 285 NYS2d 941, affd, 28 AD2d 1209, 285 NYS2d 267, affd, 22 NY2d 846, 239 NE2d 736 (1968)) that presume that the lease

and its restrictions should be considered in calculating value for rent escalation purposes, the courts do not consider the amount of

rent required by the lease in setting value. Indeed, if they did, there would be a circular result-that is, the amount of rent in the lease

would be used to calculate the value of the land using the income capitalization approach, and then, on the basis of that value, the

"new' rent would be set (which could torn out to be exactly the same as the rent in the original lease, if the multiplier for the amount

of return was the same in the escalation clause as the return contemplated in the original rent). See Hirt v. Harvey, I 18 "Ariz. App.

543, 578 P2d 624, n.l (1978) ("Some judges have persuasively pointed out the circularity inherent in attempting to establish rent

based on rent already fixed."); Cotati Alliance for Better Hone. v. Cotati, 148 Cal. App. 3d 280, 287, 195 Cal. Rptr. 825, 829 (1983)

("The process of making individual rent adjustments on the basis ofa retoro on value standard is meaningless because it is inevitably

circular: value is determined by rental income, the amount of which is in torn set according to value;" involviug calculations under

a rent control ordinance). Thus, the real issue in the rent escalation cases is the depression of the value oftbe land due to the effect

of the use restriction in the lease which limits the use of the land below its "highest and best izse" for the period of the lease. In this

way, the better analogy may be to use restrictious. Still, the use restriction can be viewed as creating a "disadvantageous" long-term
lease, which is precisely the valuation issue in the tax cases.

I

I

I

I

I

I

I

I

49 See, e.g., Recreation Ctrs. of Sun City, Inc. v. Maricepa County, 162 Ariz. 281,782 P2d 1174 (1989) (noting tim sometimes the

presence of a lease makes the property more valuable, so that valuation without the lease may benefit the taxpayer); Sehultz v. TM

Florida- Ohio Realty Ltd. Partnership, 577 So. 2d 573 (Fla. 1991) (requiring assessment against all interests in the land); Valencia

Ctr., Inc. v. Bystrom, 543 So. 2d 214 (Fla. 1989); Swan Lake Moulding Co. v. Department of Revenue, 257 Or. 622, 480 P2d .

713 (1971) (basing value on potential not actual income); Cherokee Water Co. v. Gregg County Appraisal Dist., 773 SW2d 949

(Tax. Ct. App. 1989). See Youngman, supra note 13 at 718-746 (showing that this result is consistent with goals of the real estate

tax system).Other courts take a more flexible approach, not requiring tbet potential income be used but instructing the assessor to

consider both actual and potential rental. See, e.g., City and County of Denver v. Board of Assessment Appeals, 848 P2d 355 (Colo.

1993); Folsomv. County of Spokane, 106 Wash. 2d 760, 725 P2d 987 (1986). One court stated:

Placing a v_.lue on real property is not an exact science. When relying on the income capitalization method to determine value, the.

factfinder necessarily has some discretion to decide what weight will be given to actual rent, as opposed to potential market rent,

in reaching its decision. Where the lease was prudent when entered into, the Commission is quite correct to consider actual rent

as a factor in determining the value of the property under the income capitalization method. Missouri Baptist Children's Home v.

State Tax Cumin'n, 867 SW2d 510, 513 (1993).

50 See, e.g., First Nat'l Bank v. Duck'worth, 502 So. 2d 709 (Ala. 1987); Eltinge & Oraziado Dee. Co. v. Childs, 49 Cal. App. 3d 294,

122 Cal. Rptr. 369 (1975); cf. Humphries Inv. Inc. v. Walsh, 202 Cal. App. 3d 766, 248 Cal. Rptr. 800 (1988) (requiring value to

be calculated subject to zoning restrictions). See M. Friedman, supra note 46, at 800-803.

51 See, e.g., Plaza Hotel Assecs. v. Wellington Assoes., Inc., 55 Misc. 2d 483, 285 NYS2d 941, afPd, 28 AD2d 1209, 285 NYS2d

267, affd, 22 NY2d 846, 239 NE2d 736 (1968).

52 There is another difference as well. When a valuation for real estate taxation is low, the taxpayer likely will not challenge it. Thus,

litigated eases mostly involve attempts to overturn the higher value of land set by the taxing authority. Since the higher valuation of

the taxing authority receives some degree of deference from the courts, there is less attention paid to the arguments for lower value.

In a dispute between private parties over value, however, there is no bias for the higher value, and thus the judicial determination

of standards of value may be more evenhanded. See supra note 24.
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53

54

See textaccompanyingsupranotes 15-29.

But s¢¢ Bullock's, Inc.v. Seaurity-First Nail Bank, 160 Cal. App. 2d 277, 283, 325 P2d 185, 189 (1958) (adopting the contrary

position: "if the partieshad intended anythingother thanmarket value, they would have said so expressly").

55 Plaza Hotel Assocs.v. Wellington Assecs., Inc., 55 Misc. 2d 483, 487, 285 NYS2d 941,945, afPd, 28 AD2d 1209, 285 NYS2d

267, affd, 22 NY2d 846, 239 NE2d 736 (1968).

56 See, e.g., Bullock's, Inc. v. Security-First Nat'l Bank, 160 Cal. App. 2d 277, 325 P2d 185 (1958) (using dictionary and eminent

domain cases; "the termcannot be given a limited or special meaning, as distinguished from its usual definition").

57

58

59

6O

The term "servitudes" reflects the recent drive forunificatioo of the law ofeesemants and the law of covenants, with conmzonroles

to bind both interests wherever possible. This unification is being effectuated in file currentdrafts of the Restatement of Property

(Third)-Servitudes. See French, "Servitudes Reform and the New Restatement of Property: Creation Doctrines and Structural

Simplification," 73 Comell L. Ray. 928 (1988). Sea also C. Berger, "Some Reflections on aUnified Law of Servitudes," 55 S. Cal.

L. Rev. 1323 (1982); L. Berger, "Integration of the Law of Easements, Real Covenants and Equitable Servitudes," 43 Wash. & Lee

L. Ray. 337 (1986); Winokur,"Ancient StrandsRawer,'% or Fashioned Out of Whole Cloth7 First Impressiol_ of the Emerging

Restatement of Servitudes,"27 Conn. L. Rev. 131 (1994).

See Komgold, "Resolving the Flaws of Residential Servitudesand Owoers Associations: For Reformation Not Termination," 1990

Wis. L. Rav. 513. For a discussion of servitudes banefits, see Alexander, "Freedom, Coercion, and the Law of Servitudes," 73

C0mel|L.Ray,883(1988);Browder,"Punning Covenantsand Public Policy," 77 Mich. L. Ray. 12 (1978); Ellickson, "Alternatives

to Zoning: Covenants,Nuisance Rules, and Fines as Land Use Controls:' 40 U. Chi. L. Ray. 681 (1973); Stark,"Freedom fsom

Freedom of Contract:The EnduringValue of Servitude Restrictions,"70 Iowa L. Ray. 615 (1985).

Korogold, "Resolving the Haws of Residential Servitudesand Owners Associations: ForReformation Not Termination," 1990 Wis.

L. Rev. 513; Korngold, "Privately Held Conservation Servitudes:A Policy Analysis in the Context of In Gross Reel Covenants and

Easements," 63 Tax. L. Ray. 433 0984).

Reciprocal restrictions in a residential subdivision may increase the values of all properties. See Adult Group Properties, Ltd. v.

Imler,505 NE2d 459 (Inc. Ct. App. 1987) (recognizing that the value oflhe subdivision lots is increased by the restrictions). Still,

if one lot in a 1,000 lot subdivision were freed from the reslxictions, it would likely have a premium value since it would have a

monopoly on providing commercial services in the area.

61 Value of a servitude is found by the courts on various occasions. When an easez_nt is taken by eminent domain, compensation

is paid, with the easement usually valued as the difference in the fair market value of the benefitted propeW] with and without

the easement. G. Komgold, Private Laud Use Arrangements:Easements, Real Covenants, end Equitable Servitudes § 6.14 (1990).

When a restrictive covenant is taken by eminent domain, damages may be calculated in one of two ways: the difference between

the fair marketvalue of the bnuefitted or burdenedpropertybefore and after the violation. Id., § 11.I1. If a restrictive covanant is

violated by the owner of the burdened land, damages arealso calculated as the differeuce in the fair market value of the benefitted

propertybefore and aider the breach. Id., § 10.11.

62 See, e.g., Crabbev. Ve_e Assocs., 549 A2d 1045 (Vt. 1988) (roadway easelnent obstructed, resulting in decrease of market value

of two benefittedlots in the amountsof $10,000 and $7,000 respectively); see Hall v. Robbins, 790 SW2d 417 (Tax. Ct. App. 1990);

G. Korngold, supranote 61, § 4.17.

63

64

Youugman, supranote 13, at 774- 811.

See, e.g., District of Columbiav. Capital Mortgage & Title Co., 84 F. Sopp. 788 (DDC 1949) (easement); Recreation Ctrs.of Son

City, Inc. v. MaricopaCounty, 162 Ariz. 281,782 P2d 1174 (1989) (recreationaluse restriction);'Liddell v. Mimosa Lakes Ass'n,

6 NJ Tax 417 (1984); Almogordo Improvement Co. v. Predergust, 43 NM 245, 91 P2d 428 (1939) (restrictive covenant); People

ex re. Poor v. O'Donnel, 139 AD 83, 124NYS 36, azTdmem. sub onto. People ex re. Fear v. Wells, 200 NY 519, 93 NE 1129

(1910) (t¢_aps the initialdeclaration of the role). See Nichols, Real PropertyTaxation of Divided Interests in Land, 11 Kan. L.

Ray. 309, 320 n.94 (1963). See Manikoff, "The Taxation of Restricted- Use Property:A Theoretical Framework," 27 Buffalo L.

Ray. 41 (1978) (criticizing the early New York cases).

I
I
I

I
I

I
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65 Youngman, supra note 13, at 777.1 J.C. Bonbright, The Valuation of Property 497 (1937) gives examples to criticize the additive

approach:

An easement of passage over A's forest land to the road may greatly enhanca the value of B's hotel property without correspondingly

depreciating A's land; while on the other hand an easement of tight over C's lot may merely make D's backyard slightly pleasanter

while preventing C from building an apartment house.> The second ofBonbri_t's hypotheticals is questionable, however. Assuming

rational actors, rather than peopleacting foridiosyncraticreasons, it is hard to understand how the situation of C and D continues.

A mtionnl C would not have accepted the burden in the first place if it was against her economic interest; or if this is a matter of

changed circumstances, Cwould have brought the servitude back from a rational D who would have aCcepted an amount more than

the slight benefit to him (and less than the gain that C would have by removing the servitude).

66 The concept supporting the additive theory--that is, that the value of the benefited lot is increased by the same amount as the value

of the servient lot is decreased (see People ax. rel. Poor v. Wells, 200 NE 519, 93 NE 1129 (1910))-may actually undervalue the

total property interestsof the two owners. Under an economics principle knowu as "gains from trade" theory, the total value of the

two parcels of land typically increases when a servitude is place on one for the benefit of the other, assuming that we are dealing

with rational actors. Suppose that,4secks a servitude (e.g., a right of way) over B' s land. lfB valued the burden on his land at the

same amount that .4 valued the benefit of that easement to.4's land (c.g., $10), then the transaction would never take place--neither

would want to go through the bother (i.e., the transaction costs) to simply exchange $10 for $10. The tmnesction will occur only

when A values the benefit of the easement at a higher amount (e.g., $15) titan B values the burden of the easement (e.g., $10); B will

make the deal at some amount between $10.01 and $14.99, with the exact amount depending on how they negotiate. In any case,

A will be happy, having paid smnething less than the $15 that the easement was worth In him, and Bis also happy having received

compensation greater than the $10 worth of burden caused to him by the ensement.Assuming both lots were worth $100 before the

transaction, A's lot is now worth $115 and B's lot is worth $90; the tots] land values have increased by $5 to $205. If land is valued

subject to the existing benefits attd burdens, that would bring additional revenue to the taxing entity and reflect the increased values

brought by servitude arrangements. Moreover, valuing land with the servitudes in place may bring administrative benefits in that

the assessor can look to actual comparable sales, especially if this is a tmbdlvision setting with other houses, tather than having to

calculate value based on a hypothetically unrestricted lsud. Finally, as with any change in method, ifwo were to suddenly switch to

a system of assessing property free end clear of rest_ctions, we would be redistributing wealth between ,4 and B becansc B would

be paying higher taxes than he thought.

67 See, e.g., Twin Lakes Golf & Country Club v. King County, 87 Wash. 2d 1,548 P2d 538 (1976) (holding that course subject to

zoning and restrictive covenants had no fair market value); but see Sahalco Country Club, Inc. v. State Board of Tax Appeals, 108

Wash. 2d 26, 735 P2d 1320 (1987) (finding residual value on the burdened land). See generally Sohultz, "The Real Property Taxation

of Common Areas in Planned Unit Developments" Advocating the Rights of Homcownere Associations," 1983 Utah L. Rev. g25.

68 See Lake County Bd. of Revinw v. Property Tax Appeal Bd., 91 II. App. 3d I 17, 46 Ill. Dee. 451,414 NE2d 173 (1980) (although

the property benefits others, it still has some value).

69 See Renrention Ctrs. of Sun City, Inc. v. Mariccpa County 162 Ariz. 281,782 P2d 1174 (1989) (although land was not marketable,

it still had value to the owner and should he taxed accordingly).

70 See supra t_ote 57.

7 i The value of a home is increased because it is located next to undeveloped parklat_i even though the homeowner has no legal right

to prevent development. Iftbe owner holds a servitude over the park, the value of the home should be increased even more because

the continuation of the park benefit is guaranteed for the owner and for future buyers.

72 See Lock Lake Colony v. Town ofBamstead, 126 NH 136,489 A2d 120 (1985) (treating use restrictions in homeowners' association

like easements). The actual increase or decrease in value must be shown, however. See Recreation Ctrs. of Sun City, Inc. v. Maricopa

County, 162 Ariz. 28l, 782 P2d I 174 (1989) (no evidence presented to show that restriction of use ofcomm-nity facilities benefited

lot owners; cost of dues could outweigh the benefits, depending on the facts).

73 See Komgold, supra note 59, 63 Texas L. Ray. at 448.

I
V'/estiawNext" © 2011 Thomson Reuters. No claim to original U.S. Government Works.
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Son, a.g., Dolan v. City of Tigard, 114 S. Ct. 2309 (1994) ( "rough proportionality" mquircd between impact of the development

and dedicationofeasemen0; Nollan v. Califomla Coastal Comm'n, 483 US 825 (1987) (finding lack of nexus between exaction and

the harm government sought to prevent). S¢c Michelman, 'Takings 1987," 88 U. Colo. L. Roy. 1600 0988).

First FalglishEvangelical LutheranChurch of Glendale v. County of Los Angeles, 482 US 304 (1987). When government withdraws

the ordinance after a taking is found, the land owner receives only interimdamages (i.0., for the periodbetween the passage of the

regulationand its withdrawal).Id. See Paterson, "Land Use RegulatoryTakings Revisited," 39 Hastings I.J 335 0988).

See, e.g., Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 US 470 (1987); Pezm Cent. Tramp. Co. v. City of New York,

438US ]04(1987).

112 S.Ct. 2886 (1992).

See Lurid,Property Rights Legislation in the States: A Review (PERC Policy Series, 1995); Jacobs & Ohm, "Statutory Takings

Legislation: The National Context, the Wisconsin and MinnesotaProposals," 2 Wis. Envt.LJ 173 (1995).

See, e.g., Tahoe-Sicn'a PreservationCouncil, Inc. v. Tahoe Regional Planning Agency, 911 F2d 1331 (9th Cir. 1990), cert. denied,

499 US 943 099!); Wheeler v. City of Pleasant Grove, 833 F2d 267 (llth Cir. 1987); Monroe.County v. Gnnzales, 593 go. 2d

1143 (Fla. Dist. Ct. App. 1992).

In calculatingvalue for real estate taxation, tim landmust be assessed subjectto theburdanof land use regulation. See, e.g., Security

ManagementCorp.v.Markham,516So.2d959(Fla.Dist.Ct.App.1987);Devonv. Dept.of Revenue, 233 Mont 190, 759 P2d

991 (1988).Moroovvr, the recent regulatory takings debate has led courts and commentators to rccvaluato the nature of property

itself and the extant to which property is flee from governmental intvrfaroac¢. For example, Chief Justice Rvlmquist has assorted

in dissent that if govenwaental action ramoves just one of the many sticks of the ownership bundle, then government must pay for

that particularstick. Keystona Bituminous Coal Ass'n v. DeBcnedictis, 480 US 470, 517 (1987); sea IL Epstein, Takings 93-104

(1985). It is argued that the fact that the owner is left with 98 percent of his land's value does not mean that a taking didnot occur

as to the other two percent, h dvaliug with these issues, we can learn from roal e,state taxation laws flexible meaning of "propen,y,"

midwe canapproach the issue creatively.

End of Document 0 2011 "]'l_omsonR.cutcrs. No claim to original U.S.Govcmmcnt Works.
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(202)305-7594

Fax:(202)514-8624

Email: chfistopher.bowen_nsdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed #

10/24/2008 1

10/24/2008 _2

Docket Text

COMPLAINT againstUSA (NAV) (Filingfee$250,Receiptnumber 0688.18)

(FivecopiestoDepartmentofJustice),filedby RESOURCE
CONSERVATION GROUP, LLC. Answer due by 12/23/2008.(Attaohments:

#_lCivilCoverSheet)(hwl,)(Entered:10/28/2008)

NOTICE of Assigmnent to JudgeSusanG. Braden.(hwl,) (Entered:
10/28/2008)

10/24/2008 3_ NOTICE ofDesignationofElectronicCase.Cnwl,)(Entered:10/28/2008)

11/19/2008 _4 NOTICE ofAppem'anceby ChristopherAndrew Bowen forUSA. (Bowen,

Christopher)(Entered:11/1912008)

12/23/2008 _5 MOTION to Dismiss pursuant to Rule 12(b)(1), MOTION to Dismiss pursuant
to Rule 12(b)(6), filed by USA.Response due by 1/23/2009. (Attachnents: # 1

Exhibit G-overnment Exhibit 1)(Bowen, Christopher) CEnte.md: 12/23/2008)

01/23/2009 6

01/23/2009 _7

RESPONSE to _5MOTION to Dismiss pursuant to Rule 12(b)(1) MOTION to

Dismiss pm'suaut to Rule 12(b)(6) MOTION to Dismiss pursuant to Rule 12(b)
(1) MOTION to Dismiss pursuant to Rule 12(b)(6) Plaintiffs Opposition to
Defendant's Motion to Dismiss, filed by RESOURCE CONSERVATION
GROUP, LLC.Reply due by 21612009. (Zhang, Zhen) (Entered: 01/23/2009)

RESPONSE to5_MOTION toDisnisspursuanttoRule12(I))(I)MOTION to
DismisspursuanttoRule 12Co)(6)MOTION toDismisspursuanttoRule12(b)
(1)MOTION toDismisspursuanttoRule 12(b)(6)PlaintiffsOppositionto

Defendant'sMotiontoDismiss,filedby RESOURCE CONSERVATION
GROUP, LLC.Reply due by2/6/2009.(AttacI_nents:# i ExhibitExhibitI)
(Zhang,Zhen) (Entered:01223/2009)

01/23/2009 _8

01/29/2009 2

02/02/2009IO

02/13/2009

MOTION for Hearing Plah#iffs Request for Hearing, filed by RESOURCE
CONSERVATION GROUP, LLC.Response due by 21912009.(Zhang, Zhen)

(Entered: 01/23/2009)

Unopposed MOTION for Extension of Time until February 13, 2009 to Reply
In Support of Motion to Dismiss, filed by USA.Response due by 211712009.
(Bowen, Cl_istopher) (Entered: 01129/2009)

ORDER granting_9 Motion for Extension of Time. Brief due by 211312009.
Signed by Judge Susau G. Braden. (dd) (Entered: 02/02/2009)

REPLY to Response to Motion re 5_MOTION to Dismiss pursuant to Rule 12

(b)(1) MOTION to Dismiss pursuant to Rule 12(lo)(6) MOTION to Dimniss
pursuant to Rule 12(b)(1) MOTION to Dismiss pursuant to Rule 12(b)(6), filed

A2
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by USA. (Bowen, Chi'istopher) (Entered: 02/13/2009)

02/23/2009

02/2312009 12

Minute Fadry for proceeding held in Washington, DC on 2/23/2009, ended on

2/23/2009, before Judge Susan G. Bmden: Scheduling Conferealce. [Total

number of days of proceeding: I]. Official Record of proceeding taken via

electronic digital recording (EDR). (Click HERE for link to Com_ of Federal

Claimswebsiteformspageforinformationonordering:Cel ificdtranscript
fi'om reporter or cel_ified transcript of proceeding fi'om official digital

recording.)(dd) (Entered: 02/2312009)

ORDER granting_8 Motion for Hearing. Hearing set for 3/12/2009 at 02:00

PM in National Courts Building before Judge Susan G. Braden. Signed by

Judge Susan G. Braden. (dd) (Entered: 02/23/2009)

03/13/2009 Minute Entry for proceeding held in Washington, DC on 3/12/2009, ended on

3/12/2009, before Judge Susan O. Bmden: Oral Argument. [Total number of

days of proceeding: 1]. Official record of proceeding taken by court reprover.

(Click HERE for link to Court of Federal Claims web site forms page for

information on ordering: certified transcript fi'om reporter or certified transcript

of proceeding from official digital recording.)(dd) (Entered: 03/13/2009)

03117/2009 13

03/17/2009 14

Notice Of Filing Of Official Transcript for proceedings held on March 12,

2009 h Washington, DC. (dwl) (Entered: 03/17/2009)

TRANSCRIPT of Proceedings (pages1-28) holdon March 12, 2009 before

Judge Susan O. Braden.ProceduresRe: ElectronicTranscriptsand Redactions.

For copy,contactHeritageCourt Reporting,(202)628-4888.Forms toRequest

Transcripts.NoticeofIntenttoRedact due 3/24/2009.Redacted Transcript

Deadline set for 4/17/2009. Release of Tz_lscript Restriction set for 6/15/2009,

(dwl) (Entered: 03117/2009)

03/31/2009 15

04/06/2009 16

06/04/2009 17

03/01/2010 18

06/01/2010 19

06/11/2010

09/20/2010

PUBLISHED MEMORANDUM OPINION AND FINAL ORDER granting _5

Motion to Dismiss - Rule 12(b)(1). The Clerk is directed to enter judgment.

Signed by Judge Susan 0. Braden. (dd) (Entered: 03/31/2009)

JUDGMENT entea_d,pursuant to Rule 58,that the complaintisdismissed.

01d) (Entered: 04/06/2009)

NOTICE OF APPEAL, filed by RESOURCE CONSERVATION GROUP,

LLC. Filing fee $ 455, receipt number 069668. Copies to judge, opposing party
and CAFC. (hwl,) ('Entered: 0610812009)

Decision of the Court of Appeals for the Federal Circuit. Mandate should issue

in use course (approx. 52 days) by 4/26/2010. (hwl,) (Entered: 03/24/2010)

MANDATE of CAFC affkming ill part and reversing in part Published

Opinion/Order directing the Clerk to enter judgment and Remanding back to
US CourtofFederalClahns.(hwl,) (Entered:06103/2010)

20 NOTICE of Appearance by Warren K. Ridl for RESOURCE
CONSERVATI ON OROUP, LLC. (Ridh Warren) (Emered: 06/[ 1/2010)

Minute En_3r for proceeding held in Washington, DC on 9/16/2010 before

Judge Susan G. Braden: Status Conference. [Total number of days of
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proceeding: 1]. Official Record of proceeding taken via electronic digital I

recording (EDR). (Click HERE for link to Court of Federal Claims web site
forms page for information on ordering: certified transcript from t'epot_eror E

certified transcript of proceeding fi'om official digital recording.)(rr2) (Entered:

i

09/20/2010) . . .

09/30/2010 21 Supplemental Menlorandun_ in Opposition to Defendantts 12(b)(6) Motion to
Dismiss, filed by RESOURCE CONSERVATION GROUP, LLC.(Rieh,

Warren) Modified on 10/20/2010 to edit docket text. (dis). (Entered:

09/30/2010)

10118/2010 22 SUPPLEMENTAL REPLY to 21 Supplemental Memorandum in Opposition
to Defendant's 12(b)(6) Motion to Dismiss, filed by USA. (Bowen,

Christopher) Modified on 10/20/2010 to edit docket text. (dls). (Entered:

10/18/2010)

10/21/2010 23

10/21/2010 24

10/22/2010 25

10/22/2010 26

10/28/2010 27

01/11/2011 28

01/11/2011 2._9

03/09/2011 30

03/11/2011

First MOTION for Leave to File Sur-reply Meanomndum of Law, filed by

RESOURCE CONSERVATION GROUP, LLC.Response due by 11/8/2010.
(Rich, Warren) (Entered: 10/21/2010)

RESPONSE to 23 First MOTION for Leave to File Sur-mply Memot_mdum of

Law, filed by USA.Reply due by 11/1/2010. (Bowen, Christopher) (Entered:

10/21/2010)

REPLY to Response to Motion re 23 First MOTION for Leave to File Sur-

reply Memorandum of Law, flied by RESOURCE CONSERVATION
GROUP, LLC. (Rich, Warret0 (Entered: 10/22/2010)

ORDER granting 23 Motion for Leave to File Sur-Reply. Sur-Reply due by
10/29/2010 Signed by Judge Susan G. Braden. (n'2) (Eaxtered: 10/22/2010)

SUR-REPLY re 21 Supplemental Memorandum in Opposition to Defendant's'
12(b)(6) Motion to Dismiss,, flied by RESOURCE CONSERVATION
GROUP, LLC. (Rich, Warren) (Entered: 10/28/2010)

Memorandum Opinion and Final Ordea"granting 5 the Gov_nment's Motion to
Dismiss. The Clerk is directed to enter judgment. Signed by Judge Susan G.

Braden. (rr2) (Entered: 01/11/2011)

JUDGMENT entered pursuant to K_e 58, that thv complaint is dismissed, with

prejudice, pregnant to RCFC 12(b)(6). (Ud) (Entered: 01/11/2011)

NOTICE OF APPEAL, filed by RESOURCE CONSERVATION GROUP,

LLC. Filhag fee $ 455, receipt number 072035. Copies to judge, opposing party
and CAFC. (hwl) (Entered: 03/09/2011)

CAFC Case Number 2011-5063 for30 Notice of Appeal filed by RESOURCE
CONSERVATION GROUP, LLC. 0awl) (Entered: 03/11/2011)

PACER Service Center

Transaction Receipt
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IN THE UNITED STA.TES COURT OF FEDERAL CLAIM._

RESOURCE CONSERVATION

GROUP, LLC
1 Church View Road

MUhrsville, Maryland 21108

Plaintiff

v. No.

,.REC._tV_D'J

OCT2 4"2008 l

_q=lOE_II-Z_OLERK

08-768 C

UNITED STATES DEPARTMENT

OF THE .NAVY

Defendant

COMPLAINT

PlaintiffReaourc_ Consm-vation Group,LLC (_'RCG"),by and through itq attomays, 7_ea

and Rich and Henderson, P.C., hereby sues the United States.Depa_ent of theZlmug N.avy
• • • - • " . •

Cq',lav,/') and for cause thereof state as follows:

PARTIES

1. Plaintiff, KCG, 1 Churchviow Road, Milleam, ill_, MD 21108, is comprised of two

Marylandcolporafions,P,.eliableContractingandChaneyEntml_rises.

2. Defendant, is U.S. Departmeat of the Navy atNaval Facilities Engineering Commmld

Washington, 1314 Harwood Slr_et, S.P,., WaskingtonNavy Yazd, D.C. 20374-5018.

_'RISDICTION ;

3. ThisCourthasjm'isdicfionp_suantto28U.S.C.§ 1491(a)(I) inthatPlaintiffsex,ks

to recover damages as a result of an implied contract with the United States via the U, S ,Dep m_.._..!

w •

I
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of ths Navy.

4. ThisCourthasjurisdictionpursuantto28 U.8.C.§ 1346(a)(2)asthedemage._

t

claimedexceedsTen ThousandDollars($I0,000.00)whys theUnitedStatesisthedefendant.

FACTS

5. In 2005, the Navy _s authorizeA to lease an 875 ac_c Dairy Faun after it was no

Iongar used bytho U.8. NavalAoademy. OnNovc_nbcr 28, 2005, theNavy issued the R_qucst of

Interest, (ROD L0-I0019. In early 2006, the Navy'rcceived expressions eflntecests from s_varal

groups to lezse the Dairy Farm, one ofwh/ch was KCG. KCG expressed an/nterest in a Iimit_f

mining act_v_ atthe Daky Faun andlaterrsclahn_ngtic propertyby csfabHslthgna_al areas

includingwetlandsandbogs.Theexpressionof interest isa_oheA asExhibitI.

6. On February27,2007,withth_Navy'sexplicitwz/Renapproval,P,.COenteredthe

Dairy Farm to survey and test the area for the pms_ce of sand a_ gravel. Based on the findings,

KCO subsequantly l_l)arod a site analysis and produced _g plans for the property. I_.CO

submitted a formal proposal to lease on or before the March 19, 2007 deadline.

7. •The Navy was awarea_alltimesthatP,.CO'aprhnm'yintece_intheDaLryFarm was

!

:i
:I
l!

b_s_ on leasing it for _ purposes, ttC_s intent on usingthe Dairy Farm as a sand and gmvd

n_ino was also well domnnonte, clby aroah_ws_ap_J. At all thnos, I%C(} was encouraged to aubmlt

abidforitsuse,thisisevidencedby theNavy'sauthorizationofa licensetoKCO toJnvesfigataand

take drill borings on the prop_,'ty.

8, OnApfi130,2007,_oanM. M_Idey,theContraegugOffi.cerfortheNew wmto to

P.CO stal_gthatRCO's proposal"doesnotfailwithinthe scopeofth_solicitation"l_ecause d_posal

ofrealpropen'yisprohibited,The April30,2007 le_arisattachedasBxhibit2. Ms. Msrldey

2
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_xplainedthat10U.S.C.§ 6976onlypsnnits_holamingoftheDairyFarm andshareembeddedsand

sad gravel oonstitutsrealproperty,permittingthe removalof sand and_avd would constitute

di_po_,iof_1prop_,_._. M_Ideythenstat_that_cb]clwillnotbsconsider.D_mgthe

entireperiodofinteractionsbehveanRCO and theNavy involvingtheDairyFarm,theNavy 1_ad

knowledgqorshouldhavehadknowlMge ofsuchapmhibtlion.The Navy'8h'nplidassursaces

causedRCG tosufferfinancialharmbyinduoingRCG touselesslyincurcoatstosubmi_thefmmal

bidpzoposal.

9. RCO r_tuestext a debriefing and ths parties mot on _cptember 13, 2007. At the

meeting KCO zeitm'ated that it had deafly communicated to the Navy that KC@ intended to us_ the

propsrty for sand and gravd mining. The Navy _spond_ two fold. (i) that the "disposal" of real

p_opc_ywas not authorized in Section 6976 of Titlo IO, md (2) that tho Navy was under no

obligation to tell a propos_ "bidder" that its bid would not qualify for review or cvaluation,

10. The Navy'sfailuretoinformRCO thatitsbidwouldnotb_comidswxlcausedRCO

to incur economic detriment due to expenditures on aproposal that the agency wouldnsver consider.

In fact, t_ Navy's Notice of Availability for Lease # N4008007P, P00005 did not pzohibit mining

on the prope_ The Nofioc of Availabilityrequiredthe bids to containdetailedtechnical

information inoiuding proposed design and constu_fion, anticipated environmental impacts,

mitigation taking £uto account the environmental impacts, technical aspects of implarne_tafion, and

idenfificafionofassetsandresourocstofinancetheproposedundsz'tsking.AppmdixFofthoNofice,•

'%ist of Prohibited Uses," didaotpmhibit the leasing of.the Da.ky From toa mining oovapauy as the

aot[vity does not "adversely aft.cot['[health, safety, morals, welfare, moml_, and discipline of the

Armed Fot_s,sucha§saleoruseofdrugabuseparaphernalia..."or"requiredanenvironmental

A7



permit for the storage, trsat_e, nt, _ausportation, disposal, or mauufactumof hazardous materials."

I1. The Navy erroneonsly inter-prated10 U.8.C. § 6976 to n_an that a leasehold to a

_g operation is outside its authority because "mining" 'is the _ui,calent of the "disposal" of

propm'ty. Nothing in section 6976 states that the Daky Farm could notbe leased to a mining

operation. The mineral rights may be leased to RCG without, disposing of the prop_y or violating

section 6976. Th_ prohibition in section 6976 contomplatcs th_ sale of aporfion or all of the 875

am_ DairyFarm, whichwould causefragmentationofthepropertyand endmger thegoalof

rna_te/ning the 'Yuraland a_icultuml n_.tum"of the property, not leasing the property to a mining

operation.

12. The Navy not only er_gn_ously interpreted 10 U.8.C. § 6976, but the Navy had an

obliB_inntocommunicateitsinterpretationtopotautialbidc_rsbefozetheNoticeofAvailability

forLeasewas issued.TheNavy'sconductcausedKCG toexp_dtime andincurfeesandexpenses

inpreparingabidthatitwasnevergoingtoconsider.

13. RCO's proposaltoleasetheDaky Farm forminingpurposesshouldhave beer

constdered f_r th_ bid bscause it m_t the _qukements set _ut in ths N_ tic_ _f A v_i1abiI_ty__specia_y

in that. it satisfied the Navy's objectives such as eateringinto a long-term business rdafionship with

a msponsibl_ patty, m_h_g value tg. the U.S. Naval Acads_ny, told rasponslb16 manag_me_nt of

eavlronmental and cultural resources. If the proposal had be_ considered, it would have had a

subst_tialchanceofbeings_l_tedbecausetheplanwouldhave zeclaimedmined areaswith

w_tlands and bogs and maintained the "rmzP' nature of the property. By srron_ously finding

Plaintiff'sbidasnor_responsive,th_Navy macle anin_ppropriats award decisionbecauseitfailed

tofairlyconsiderallbidsubmission.

4
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Brcaoh of Implied C0n_t.

14. Plaintiff berry incorporates by rdarenc_ the allegations of pm'agraphs one (1)

Sough thiw_n (13)o£_eComplaint

I5. 10 U.g.C. _ 6976 does not prohibit a leasehold to a nzbJng operation; therefore,

Plaintiff'sbidshouldhavebeemom_i_w.zl.ThoNavy amatedanimpliedcontractofhonestmadfair

considerationofRCO's bidbyinducingE.C0topreparea bidmadbyinvitingPC(} tobid,knowing

the substantial r_ulzements of its bid proposal, knowing that RCO would propose a sand _d grave/

mine operation,anditmustbenecessarilyimpliedthattheNavy promisddtogiveRCO's bidafair

andimpatrialconsideration,IftheNkvy hadgiveaRCO'sbidsuchcon._idaration,RC(}wouldImve

haa a substantialchanceinwinningtlmbid.

16. The Navy b_ached theimpliedcontracttojudge honestlyand fairly'allbids

submittedinxaspome tothesol_tationby disqtmlifying RC0 withinfonmafionthatitknew or

should have known, but failedto disclose to KCO, be/oze P,.CO incurred the _penses of composing

sad submitting the fomml proposal. Fufd_r, tlm Nax_ hacl the obligation of fair dealing to apprise

all potential bidders of its interpretation regarding the merit_ of the bid,

WI-IER.EFORE, P laintiffzexiuests Five Hundred Thousand Doll.s ($500,000.00) "indmnagea

assodated with costs and fees incun'ed d_ing the bid and proposal preparation and any other rdief

this Court finds appropdato.

COUNT IT

Viol_in. ofthe.Atlm_n_s_trative Pror.edum Act

iV, Plaintiffh_eby incorporatesby referencetheallegationsof paragraphsone (I)

through sixtcan (16) of the Complaint,

A9
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18. Defendant'snotionswere_bitrayandcapfidou%inviolationoftheimpliMcon_Bc-t

offairandhonestconsidcra_onandtheAdmiuistmtiveProc_lureAct, 5 U.S.C.§ 706.

19. Defendant'sacGohs ware-arbitraryand capficiou_and in violationof the

Adminis_alive ]_mced_ Act in that Plaintiff conformed _ the reqttim.ments of the invitation for

bids and should not have been rejectod as nonrespo_sive. 5 U.S.C. § 706.
I

20. DdcndanF s aotiom were arbitmT, capfioious, an abuse ofdiscretion aud inviolation

of _ Administrative Procedure Act which ___ultod in an imppmp_atB bid award as RCG would

have had a substmt[al chance of winning the bid if RCG's bid was given fair and impmial

¢onsid_zation. 5 U.8.C. § 706.

WHER.BFORB, Plalnfiffrequeata Five Hundred ThousmdDollars ($500,000.00) in damages

assoc_ed with costs an.dfees iucurrcd durhlg the bid and proposal preparation and my othe_ relief

this Courtthisappropriate.

RICH AND I-IBNDBRS ON, P.O.

51 F_ankdin Stm_, Suite 300
P,O. Box 589

AnnapoliB, MD 9.1404-0589

Phone - (410) 267-5900

Facaimile-(410)267-5901

Attorneys for Plaiatiff

Dato_ October 24, 2008
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| Ja,.,6.2oo, . . j
Ms. Joan Mark_y |

Department of the Navy " " • /
I Real Estate Con1_ng _ t

Nav_ FacililJes Engineering Command Washington |
13t4 Harwood Street, SE Building 212 |

I Washington NeW Yard, DC 20374 /

RE: ROI LO- 10019 • |

I Proposed Oul_easeof the U.S. Naval Academy J
Dairy Farm in eambdlls, MD J

I

Dear Ms. Marldey: /
I We are pleased and proud to offer our.formal Expression of Interest (EOI) in Outleasing -'- !

U.S. Naval Academy Dairy Farm In Gambrills, Mary/and for your perusal. Our Expression of Into i ].

I (EOI) provides a unique proposal to enhance the ultimate use of this property while simultaneous
maximizing the current income potential of The U.S. Naval Academy Dairy Farm. li

• Chancy Enterprises and Reliable Contracting are both family owned and operated busine_ ="

I wh=ch or8 recognized as the leaders In _heir industry in Maryland. They have a combined history Ii
success of over one hundred and twenty years. Chaney Enterprises and Reliable Contracting = Ii
also recogniz-ed as industry leaders on the National level. The principals'of these companies e • Ii

.ll have a lifetime of experience in the industry with proven records of success and impeccable integr !'
I of character which permeates throughoutthe companies. , I

Chancy Enterprises and Reliable Contracting both use leading edge processes [

I procedures to operate their business. Each places _heir primary emphasis on people through hi i:interaal and external customer .satisfaction standards and goals. Safe operatiDn in i
environmentally responsible mannel: is _e primary concern of all of the people employed with ti , l
companies. We are welcome members of the cornmunitiea we serve,and are committed'to teta[ni I

I and enhancing this status. • " [

Thank you for the consideration you have. given our Expression of Interest in our Prop_ : i
Ou_ease of the U.S. Naval Academy Dairy Farm in GambrJl|s, MaPy_and. We fuJly understand a !

I agree to the terms stated in the (ROI) LO-1001g as modified in our E_ression of Interest ("

submittal. We look forward to mes_ng with you at your convenience to discuss our Expressl¢ J

Interest submiff-tal. ,,f-_ ,_ /

I _'William F. Childs 1V -- J_ep_G. B_ldwin " ]
President and CEO Pres_ent and CEO /

Chancy Enterprises, LP. Reliable Contracting Company,lnc, ]

]
P.O. Box548 1 Chumh Vi_=wRoad

I -'""- /
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I_)-lbO!9/B_r I_B 24R

-%prll 30, _007

Attn: Mr. William H. _attex, Jr.

.Rmsource Cons_zvatlon Group_, LLC

I Churoh View Road

Ml!lersville, MD 211DB

Sub_ : SOLICITATION I_400BOD7P..,I='DDD05

Lad/as and Gentleman:

Tha Government h_s raueived @our response to the subject

solluitati_n, and h_s determined that the activities and transactions

proposed do not fall within the scbpa of the solloltation because they

constitutethe disposalof pxbperty.

The Gove_t solicltsd for offers to lease zertaln property,

under the authority codlfie_ at 10: U.S.C. _976. In accordance with

the Federal Property Management R_julatlpns (41 C.P.R. 102-71 et s_q.),

embedded sand and gravel constitut_ real property. The "authority

under which the spllcltatlon was _ada dmes not gr_mt authority for the

disposal of real pro oerty.

Your response to the sollultatlon im appreelabed, and I regret

that it cannot ba granted further _onslderatlon. If you have any

questions, please contact Paul SteWart at (202) 685-3068.

Slncerely,

Diremtor of _eal Estate

Rmal Estate _ntra=_in_ O_fi=_=

A12
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• Case l:08-cv-007b_,-SGB Document 5 Filed 12/23t,.,J08 Page 1 of 21

NO. 08-768C

IN T_ UNITED STATE9 COURT OF THB YBDBRAL CLAIMS

.R_OURCB CONSBRVATION (}ROD-P,.LLC,
i

UNI.TED STATBS D]_PARTMENT OF THB NAVY,

D_faudant.

DBI_qDAh_S MOTION TO DISMISS

I)ecombor 23, 2008

• OI_OOR.,Y O. KATSA_.

Assistant Attorney C-eneral

EL_rNB E. DAVIDSON
Dimotor

KIRK _T

Assistant D_r_tot

Chdstopher A, Bowon

Trial Attorney
C_:dal Li_gatlonBf_e_
Civil Division

•Dcpartmeat of lu_tice
Attn: Classification Unit

8thFloor

II00L 8h'eatN.W,

Washington, DO 20530

Td_: (202) 305-7594

Fax: (202) 514-8624

•. Attorneys for Defendsnt '"

A13
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STATEMENT oF _ CASE

/.

Crept.at¶3. RCG allog_ that_eNavy erroneouslyintor_.etedI0U.S.C.§ 5976in •

' disqualifyingitsbidtolease.thelandoftheUnitedStatesDab7 Farm.ECO socksitsbid

preparationc_stsunder'th_APA andanin,liedcontractof _a_r_d honestconsideration.

Tr.. Statemcn_efface'

_d_s_tt0Sc_ti0n6976stTitl_I0oftheUnit_Stat_sCode,th=8_r_tm7ofth_Navy

had th_optiontotsmzinststh_operationsoftheUn/t_ StatesNavalAcademy DairyFarm. I0 .

LT.S.C.§ 6976(a)(I).Tl_eS_mtaryoftheNavy couldnot,however,d/sposeofanyofthei_al

P=s_t to_s_.tlon_76.onNo,_m_2g,2005,_ N_vyissu__P,_udstof_tsst,

n_nnberLO-I0,019,_sklngforexpressionsof.interestinleasingtheproperty.Crnpt, at ¶ 5. On

..

January16,2006,RCO zrespondedwithanExpressionoflnt_st,wldohs_ed thatRCG hadan

interest/n.l_asJngth_landa_dhadah/stozyofsafeandsucc_sfuloper_ion.Cznpt:BxhibitI.

Later,RCO toldtheNab7 thatitintendedtomines_ndand_re_elfromthesite,andwouldht_r

r¢_lRirn tho sitea_a bog or w_tland. Crept.at¶ 7. The.Navy, aftercollectingthe expressions of

intez'egt, issued Notice of Availability for L____ #h_4D080DTRPDDODS,and rsqu_t_t that all bid_,

'For purposss ofa motion under"Rul_s12(b)(1) and 12(b)(6), the dsfondant assumes
without ad_hg the fa_ts ofthe comphint.

• , t , ,

.z According to Exhibit 1 oftho oompbint, _he e_pz_mon ofint_-_ was semiby th_
Chansy-l_lhble 3oint V.ent_, representing a v=tu_o between Clumsy Bntsrprlses and Rellable

Contra_ting Company..Crept, Exhibit 1, Chaney-Reliable loint Venture hter became Resourcs

• Convorsation _oup, LLC.
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Case I:08-cv-00A,,,-SGB Document 5 Filed "_2t23/,,,,08 Pag'e 8 of 21

be submitted by March 19, 2007. Crept. at ¶ 10. Oov. E_Wblt.

On l_brtu_ 6_2007, representatives of the interested, bidders entered the property for.a

tour,asSeotion6.1RFP had invitedthem todo.Oov. ]_xhibitatpp. 13,15. On Fcbnmry 27,

2007, with the written permission of the Navy, zcpr_sentative.s of RCG entered the proper_y'a

secondtime, thisthnetodo more eoctmsivetosling for the presenceofsand and gravel.Crept.at •

¶ 6. RCG then submitted a formal bid on March 19, 2007, o"utl/n/ng its ds_e to" lease the land to

mine the sand and grovel underneath it. Crept at¶ 6.

On April 30. 2007, _can Markey, the.Dkector otR_al Estate for the D_artment ofthe

Navy,.wrot_ to RC@, stating that RCO's bid would not.b_ considered further_because it was

non-responsive. Crept. Exhibit 2. Ms..Marksy _xpla/ned t_at RCG's proposal to mine sand and.

gravd fxom the property did not fali v¢ithin the scope of the solioitation, be,cause that would

donslJtute a disposal of real I_.ogm'ty under 41 C.F.IL'102-71.20 wlt{oh 10 U.S.C. § 5975 forbade.

At thoXCC_ requestedde-briefingon S_p!emb_r 1:3,2007,I_CO _ated thatithad letthe
• •

Navy know prior to the submission of the bid that it int_ndad to lease the land so it could mine

sand and grawl..Cmpfl, at _{9. The Navy reiterated that it could not l_nnit the mining of sand

and gravelofthepropertyunder I0U.8.C.§ 6976 and 41 C.F.R.§ 102-71,becauseSeofion6976

expr_slyforbadethedisposaloftheland,and 41 C.RR. § I02.71.20h_oluded"embMded

8ravel, sand. or stone" within the tIBfmitlon of real property. Id. The Navy also stated that it had

n'oeb]igationtot_.llRCC} thatitsbidwould benon-r&ponslvepriortothe.Navyaotually

re_oeivingthabid.Id. •"

On Ootober24:2008,RCO filedsuitagainstthelJ_partmantoftheNavy, seekingto

A15
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although RCO _eges that the Navy "failed to disclose' th_ information that it would use to

disque]LCyRCO prior to RCG's incurring bid preparation costs, the Navy could not and did not

do anything to prevent any bidder from examining the statute.and the applioable regulations.'

RC@ a/so a_leges the Navy "had the obliger/on of_.r dealing to _tpprise all pote,ut_

bidders of its .interpretationregarding the merits of the l_id.". Cmpt. at'J 16. The Navy did

exaotly this, however, when it responded to RCO's bid with a letter on April 30, 2008, telling

R.CO that its bid was non-responsive. Crept.Exhibit 2. Prior to the submission of bids,

howeve_,.the Navy had no duty, _s it could not possibly tell ev6ry potential bidders about what

wouldcud wotild not be aooep_ble.

Assuming th6 Navy!s interpretation ofth_statute and the regulations is terror, RCO's

olaim under a br_aub of knplied contract for failing to dlsolose its decision amounts to a r,latth.of

mistake of law. As the .Courtof Appadls for the Federal Ckcuit has observed in another _ntext,

"[c]or_c_tion is not possible if the error is one in the _onstmotion of law.... Mistakes of law

oecu_ where th_'faots ate known but their legal consequences ar6not, or am believed to be

different than thsy zzb.l/yare." Ccntm-v 1mportc.rs.Ino. v. United States, 205 F.3d 1308, 1313

(Fed, Cir. 2000) l sos also _orida Rook Tn_lnstries.ino. v. Ur_ted States," g F,3d 1360, .1566

(Fed,C_. 1994)(_'Th_/_:uarkotfrom whioh a _ markdtvaluemay be asoertainedneed not

containonlylegallyizainp.d(oradvised)personswho fullyinvestigatsourm_tlanduse

• j

regulations;i_noranee ofthelaw isevery buyer'szlght. '_) Aooordingly, gCO's olaimforits bid '

protest oosts.u_der a the,ely of an maphed contract with the Navy to inform the btdde_ of the

state of law must be dismissed p_ucut to RCFC 12(b)(6").

14

A16



I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

Case l:08-cv-007.6_,-SGB DocL_ment5-'2 Filed 12/2b,,_008

GovernmentExhibitI

A17

Page •1 of 23



I ,

• ,. .,° °..°° ........... ° .... •.. . • .. _ • . , , ....... _ ..... _ ..... , ......... .. -

I/_.. °- ........... . . - .......... ;" -_ -. " "..... ... . "....... " . ,'_"=I'w" . "° ; _ --_ _"._

, ">.'A'-;-_.",-,-G.a_ 1.:_.8-.ov_o.07.-§.,_"_.B.._.,_.._D.=_q.pNm.e.,nt.'5=_.:.._i.t.e_ .:I2#2._,,,#.Q,B...'_'..I_j.O.2..9f..._-3..,,'..:._,;._,'.,:,..-,:..U
:IIII - • • • * -. o . . . . • . • 1. . o . . _ . . • , o. • .• • t6 _ . . .,, .

Ii.l_ ,l,.l_.lll.rlm._a.jl_l_=_ll_'1-_--,m_ll#_..._,._lllll-,-_e':....m'_f..,....*t-- , ..... I_ .......... _ .,*a.-'.-l'.l:l._-..#..... ir.ri.-l.-'_*#leml=:=l' ........ .%. _._._'_=..@,_-''*I'
• . • - l- o - • • I "" .., .. "t . i t o • "I " ° s " ' . • . ' ." . ,. " °

..=.....t-" ......... ,_ _.n .... , ........... ,_ ...... .'=,,:'-k--,;...'._.._:_}_..:,.,_. ,._-:,"" ;.- -': ...... , ,..,.. z.._.- ,-r..,t,,...,. I

, i :.

i

.. NOTII_E OF AVAILABILITY FOR LEAGI=

." . ,4kN4OOBO07RPOOOOG" •

.. U.:s.N._VN:Ac.kOEMYDAIRYFA.Rrvl '

GA'MBRILLS,MAI_YL D ' !
,. _

.,

.

• ! i

; "° • .

' ii

• _. [

• _ ° °°

• %

°

• t' , °,_

"'" Y !
• . _ .... ...;.

• ' : U.,9, DEPAR'I:.MENT OF THE NAVY

Naval FaolllBes'E_glnmodng Command WashiNton" t

................................. _'8'14 Harwood 8treat 8E ......................................... .-'"

• . " ".WashiDgton Navy Yard, DC. '20374_. 0iB ".
•

I

GovammantExhibitPag_ 1 •, A18



I

I
I

I
I

I
I
I
I
I

I

• o

• • n.,_B' .t n_. ,-,, 007t, $_ _r__n__mant _-,2,- FJ_dr12/2_,;...0.0B ' ;Pat;_ ";t_;..23-,:.: ..':... ,";=i.-
• ' . - • ... ,..,._ ;Lt._,.q.'}-'Y.'__ . ._,:, ..." ,.r:; • " ,' " ,- _..._.; ......... -___'_..'..,..._/_ ...... :._;----:_..,-..•_.*.'%-'-, ;',:/. "-:::.'-_:"-'rr" ..... .... - ..... ,-------_.::: "'.-_."- .-": T.... •............. ,...... .. :

•,. ,., .:..., - . ".'.,...;, _,..=_=-..,-',,= :- ._--:. -_. -_.;. ,_ ,:._-_._,, _.._., .,,_..__.,._=-,._,_.,_,...:.,. ......... ,..._,.,_.=-_,,,_..._,.,

i s
= • * . # , J[ j.

i

°-

i

• -,

• + •

CONTENTS.

2.0 .EXISTING CONDITIONS

' 3.0 LEASEREQUtREMENTS l OBJ_-OTIV,EB

4.0 .INSTRUCTIONSTO OFFERORS
• i

•5,0 SPECIAL OONPlTIONS'AND LIMITATION8 .
• • %i

•6..0 SITE INSPECTION'& P.OINTOI_ GON.TACT

APPENDICES .

i •

.+

A. t0 U._,O § 8978 . ..
s •

• , . , .

q

• °" t.

I .

I

I
I

I
I

I

i,

C. LEOAL.DESORIPTION'OFAVAILABLEPROPI=.RTY

D. '.ENCUMBRANCES AND OI3T.ORANT8 ..

E. LIST OF IMPROVEMENTS . •

F. LIST OF. PROHIBITED USES ".

. G-. }NSURA_CEREQUIREMENTS • "...
• •" = o

H. OFFEI_OR'S COVER PAGE ..

I, MANDATORY CLAUSE8 , '•

J.ENVIRONMENTAL OONI31TIONOF PROPERTY'

|

i

• °

Ooval_mentExhibitPage_" A 19 .. .



I

' "J ............ _:I
.............. i " "' ...... ;_ .. ", .. Case .t._8.-.._Tr0,07f_.o.G_':_._0_C_ .m_r_t.:_5_...._ _.i:tP_,d,$:2/2.,,,.0._.:.._Eage.._ -.... ,_.:. -_. !

• .'-'_" "- ".,_'_: :._.-_.':.":." _." _"-- ,_ --_-_. " ---;T'_-_-I.-'--'_'Tf_-_--'.---..T.---;_.:; .--:-;-'. "" "-:-: " "." :" . "" "' • • .. • • i

.... • -:.. ...... • .... • •, ._. .-, , # • ,.......

i , . ,_ • , ., , • • , ,.
i i

I
I II

I , - • . -,

, • , j

. .'..1.9 EC TIVE SUMMARY'
,• ., • , II

The Deparlmentof the Nav_ (the "Government_) Is o_feringfor lease s.napproximately I
• B56,B3 acre pamalof federally.owned land in Ga..mbrllls,Ma_and (herelna_r

• •. • "property"), The propertyIs kno.wnlocallyas the NavalA_ademy Dalry Farm. The
properlyI_offered'as-is, and inoludesXesidentielan_ egd_u_ral structures, Cur_n_y, I
the propertyIs'primarily used for or.ganlccropprodu_Uon,brganlo gr_lng, and Ii

"' residentialuse,

The Government's primary obje_ve for this lease Is .t_enl_rinto _ long-term bustn.ess
relationshipwltha responsible partywhowillp_vlde goodstewardship"over the .

•, props_ whilemaximizing Its valueIs the U. S. Naval Am_tsmy, " I
i I

, Th_ l_ropefly Is.offeredfor leas_pumuantto th_ _ut_or_y_odi_Bd-t t 0 U.8,0, § _8,
Among ether provisions, t_s.le_lsla_on requires that_e p.mpe_ bE;maintained I_ its

•' , " .areencoural_edto.demonslmts and hlghlight_ntheir proposalhowths ruraland " "
,. 'agr[_ltura[ natureof_e ptope_y_ll be tnalntalns_," • " ..

"' This Isan opeh noti=; allparUes_m Invlt_cJto submit.proposals,.'TheGovernmentw_
mvi_.w proposals and may requestoralpresentaHonsfrom thosewhose proposalsam

wlth one seleot_d.ctferor to establishdetailedterms and..condiUdn_of the.lease. '

Bastion.2 of.thlsnot_ describesthe exlallngcond_onsof the property."Section 3 :
oufllnes{heGovemment'srequlremen_and'obJecflvesfor thelea_, and the •.

, anticipatedbqalnessarrangementsbetween the prospestlvelessee and the
"" 'Government." S_.ction4.provl_l_slns_'uctlohsfor respondingto thls notl_. "Section.5 "" "
=

.the _ovemrqent. pointof contact,end.fnfo_etion... o]1v_sll_ngthepmpeKy," " II

• =i2.0 EXISTING CDNDITION9.

" .This semtiondescribesexisting condltlon_of the pfi_party, Infon-natli_nand/or
dooumentspa_Inlngtotheprops_ endpm_d_ too_mm Isb.!leve;-Itobe _'orre_t; Ii

.. howeverthe Governmentdoesnot warrantthl@Infermatlon, Thleproperty Isoffered for
ouflease 'as Is, whereis", The Gbvemmentdoes not warrantthe conditionof any.of the

' structures,_.quipment,etc. ,

" 2.1 Land, The propertyconsists ofappm_:imately85t].63acres of land, #.tpresent,the.
' • majorityof the.land Is usedfor organiccrop.production,The remainder ofthe land

Inctud_. i_r_azln__res[de_tlpJ,.W_ej;l_, anE.fo_ested,amas_See AppendI_-Gf_ r-a-legal-
....... _t'eEor{ptlonof.the landsavailable for lease, • " • " . ."

!
i
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2.2 Improvements, 8as hppandlxE for a tls_of bulldi,ge andal_eIml_rovements,
, Offemrs are encouragedtdperforman on-site Inspeat]on;.re,farto Section 6 for details,

2,3 In.structureandlJtilit_es,ReartoAppendixJ=_'nvlronmentalConditionof
Property Report,for availableinformationon existing_r#raaftuotureand ufJlltiss. '" '

' 2.,;,CornfnUh@Ssrvl_s,

2._,.t Police and Firs. Uponrdtrbcesslon of legidative jurlsdlctlon fromexclusive
Federal ]urisdlo_n.to doncurtentJurisdlctlonwiththe,_tateof Marylsr_l{see 2.6.4
below), localpoliceandfire departreentsare anticipatedto be theprlmaw first

i responders.
' 2A.2 Refuse and Recycling.Tl_eGovernmentdoesnot provide tefl_se removal or

recyclingcollagen at f_e property. Lonalgovemreant or otherthird partyrefuse and ,

I recycling.servicesmaybe available. ' .'

pm htCon Id tl6n2._ Develo e s era s. '. • • ..

I '2,8.t Env'imnmenN. An"Environmentali3ondlt_onof Property(ECP) report is provided ,
at'Appen .dlxJ, an_will.ber_adepart ofthe lease agreement, The ECP setsforth'the "
exist]og _flvlrenre_ntal conditionsof_s.prerelses prepo_edfor out]ease, Furthermore,

I it eats_dt_ the basisfor•theGov_mreent'sdeterminationthatthe prank[seeere suitable
, for leasing. Offerors am herebymade awareof the nat]fl_at]onacontained Inthe EC.P,

and any less.eqshallberequitedto complywithany r.e_lddonseetforth therein.

I 2.5.2. i'Ilstodc_l,'Cul_ral,andAmheologlcal.The DairyFarm I.sInd.uded onthe

'Maryland Inventoryof HistoricProperties, arid eliglble/or listingon the NationalRe_ls(er' ..,
of HistoricPlaces (NRHP)ass hlstododlstdsLSeveral archeologicalsites have been

I Identified,on the.prepay, as outlinedinAppendixJ, A coreprehe.nslvaareheologlcal
survey Is'being undertaken,the resultsof whld_may impadcfln_dlease negotiations,

_• • • ° • j t •°

I • .2.6.3Regulatory. Stateand Iocal•_oning•re_utationado not•applyto'the leased .
pfemlsea.. Anne ArundelCo_Jntyz_nfngreaps indicatethat a reaJodtyof the,(eased • "

' premiseswouldbe2o,.ned_.sRuralAgrbulturel,ff the _ounty zoning:wereto apply.

I 2,6.4 l_eglblatlvaJudsdlof|on,The Federal®ovemment ourron_y•exemlseaexclusive '

legislativeJurisdictionovertheproperly,The Governmentanticipatesthat concurrent
judsdi_on may bea_ulrsd by the State of Marylandpriorto orduring_he taaee't.e_'n, •

I Such a change wouldmakestate lawapplytothe property, andenableenforcementof
such'b._s,tats-O_nd_l:_is = , ,

I 2,5.6 Easements•andEncumbrances,.Ths£easeclPrerelsesareancumbsrs_l'wlthfour "
__-. ......... _a_Ist_g.___.record with_be-Dap_ent _fiN_es App.endlx];).for-detallm•-.

o, • =

I "
•o

T
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I
3.0 L_ASE REQUIREMENTS & OBJECTIVP-S ..

Section3 identiltes the Government'sprimary bb]e_tive.srequirements, and anticipated
' business arrangemenf_as.sodetedwith the prospe_ve Lease. NOTE: "Refer to ""

8ectlofi4 for speclfiottsr0eto be addressed !n p.rppesals,

• _i.1 The Government'spdmary obJeof_vesfor the Isaescontemplated uncler.thls notice
inolu'dBi, ..

EnteringInto e long-term businessrelationshipwith a responBIble.partywho will
providegoodstewaldshlpover the.pmpslly. • " . ."

, ° , •

• I/- •Ma_mlilngvalue'to_e U.s, NavalA_adsmy andthe surmundln_community.In
part_lar, tile_owmmgnt seeksa parlp,erwho canyield thbbest valu_ from the

propP_.rtyIn terms of mntsl consideration.or othexvalue. ' . .,

II•. - SuccessfullYinf_grating ao_ivitl_at the'pmpe_ _th r_pohslble management of

environmental anr]ioultumlresources., . .

- "8u_ciessfull_blendlnl;Iany Improvementato the property inf_the exlstlng setting --I

with'as lit'dslmpaot uponthesurroundingcommunlly_s praotiCdble,. : .-
• " " " " " " ' ". "- i

,-,. ,Asrequired, cellaborateWith'AnnaArundel Countyto effBotany servioe upgracles i
. . ._ ,." needed to supportad_ivRiesat the property(sur.,has utllltlesor road Improvements). "

_'2 L"'_ R'' IcO_sideratlon' Consideration to the i3overnmantshell be nolessthan I'
• . the falr market value ofthe premises,based uponthe proposed-use.The Govarr{ment I i

may conslHeracceptIngl)amenIBgal"ents_)rsim,llarcon_Ings.ntpa.yments. Rentshall be
•' ' [_aldIn monetary,form. In-kind'considerationfq,r repelm or Improvements.to the leased

pmper_ wlll notbe acceptsd,howe,,;erother forms of In-kindi_oneldemtton atthe site or"
' at other lecatlone may be consideredatthe solodlsomtlo_pfthe Government, The . "

proposed]Basemustshowhowrentorother[n-ldndconsiderationwill b(}nefltthe U. ,.9..
He'll Ac_deiny over the term.ofthelease. . .

o, _= . . • • . , "" ".

3.3' L'eas_Comrnen_inent endburatlSn. "l'he:e_u-'tlvedate of the lease Is_ntlgipate_l
to ba no earlier than Februaryi, 2DOe,The durationof the ImBOsha]] ba for a termnot
lass thanfive (5) years, Offarorsare encouragedto propose a lease duratlon

. , appropriateto the IndMduel oharacteristl_so.ftheirpropo.s:'.al,'

• B,4 UseRestri_tions..The use of'the p_operty'shallbe In compliancewith 10 U$C §
_ 69_-(eee-/_. pendix'-N/,F-,_peolfically,_u_l--_uu_p_'_lrb-__QbJ6ct to a

condition th'atthe lessee rnalnialns the rural and_grioultuml nature of the leased
• ' • property. This provision does _iotautomaticallypreclude all uses or aotlviHesoth_rthan , " i

miniand agrlpult_u..m.]on.e.s,p.m.yLd.edtb_tbB_nature.of.the.lesesdproperty.remains.mmF_---:-,_-- _
.......... _6 _il"_[iltu'ml. In assessing a pmposaP'soompllaneewith thisr'equ[remefl[, the . • . ]

Government.willconi_lderthe s_pe and.locationof any I_ropo.sedo.apifa_Jmprovemants, I

i_ove.rnm_n'tExl_=tra_,_ "" .. A22
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aswellec_e oompE_bil_of_epropoee,du_eWffh_ props_eru.mla rl ul ml'

setting, Add)lionel use restrictions ,areidentified at Appandlx F. ..

•. 3,5 Design, Anypmposed ohanges to _urmnt land uses or fa_lllfJes shall'be'_onslstefi.t
' with good land use pla.nningand de_il_n practices, and (n accordance with 10 USC §
6978. Anyimpmvemsnte or alterations sha/_promote sompatibll_of acl_ies and

• dsslgn willie.and surraundlng the propsffy, and shell provide _or_fllr_,lent vehicular a_d
pedestltan Ingres_ and_grass, " • " " " "

3.5,t Design and ConstructionStandards; .Unless ot_e_iss agmsdto in wdtlng by the

• "Government, any Improvements (o ffi.eproRer!y must complywtth _e Govemment_
designand construction cdteda,

3.5.2 Acr__¢slbllity. To th_ ex_nt that new or sQbstantiallyrenova_d facilities, or new
. uses are proposed, facilities must comply vJf_applfcable accecslbili_ s(andards set

"" fqd_hin Federal law. • . "" ,

: e.8 .F_-nvlronmental.An'y ptopd_mJ.use.shal!IImR and mitigate shy"_dverse. "' " •
• env=ronmentsl_mpaot1othe.greatestextofitpr&_ticable,Priortoawarding a lease, _a " "

• Government will be required to comp}yv,,llfienvEonmenfal'plannlng slalutes and
. regulefions_ IKcJ.udlngbut not limitedto the Natlonai.Envlronmen_ Poli_ Act ('N,EPA);

"" " lhe Government has ._nded_nd initiateda limited-stops EnvlmnmantpI.Assessment In
• " ... antidpatlor_ of a lease. -_hs p_spe_ lessee must demonstra_ a frill understanding

, ofthepotentlal'envlronmen_lconsaquemx=,s_ssop/atedwtthItsproposal,lake fnte
amount ths gme and _ost }mpllmtion_ of•appllosb]e environmental oompllanm_
aotivitles, and b_ willing t_ fund any necesmry _tudlea and reviews bwond those
'already funded by.th.e'Govemmsnt as may be.required to'an_ure adequate review of •
dnvlronntentel_nsequ_nces. • ' • . • '- ""
• . , # ,= •

: 3.7 Hlstodo Preserve[ion, Any proposed use shall preserve and enhsnoe the hlstoflo "

•., "nature and elements of the.property to the greatest extent praof_cable. The prospective ..
lessee shall take Into account the Government's responsibilities"for hlstodo preservation,

"" ". Inolud]ng'those butllned In Section 100 of the National HIs_odoPreservation Act,
Bastion .lOBIs a conaultaUve process _rded Out by the Navy.vJ_h.state hlstodo

, pres_rvailon oflir,es (the Maryland HIstoribalTrust tnthls case) and other pe_clpants on
undertakings which have the potential to eff_r_ National"Regl.ster of Hlstorlo Places
eligible resourses,

8,1] Conservation, Any proposed use shall incorporate pollutionprevenBbfi, eY_ergy, "
end water c6nserv.ationinitiativesin_ all facilities'and activities where pmotiosbte or as • •

, ,.'r_quked-byJesal-epStste-rel_ at{ons-oPgutd_lines;--Suoh-lniti.ativas-shalH_.
prQvlslons for. w.aste reduc_on and waste, management;, energy eff/otenbyand energy
conservation; water resource consen/atlon and management; and recycling and reuse,

nature offlnanolng Improvementsor operations on.leased land, and the unique e.spec(s

!

| . .

• °
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IF
8A2.2" Improvements Plan. As requiredby the Govemmant,the improvemen.tsplan
shalladdressthemethodology andseeps of designandcons_ction of any proposed

• oapffalImprovementsontheproperty duringthe lease tea-m,Including pro.vlsionsfor
obtalrlfngnecessaryregulatory approvals.The pli_nshalldemonstratemeans for ".
a_sudng-compllancs-wi[ITetl-appltc_bl_luW_'Tr_o'_ns, codes,smndaras, an_lcriteria.

.'The plan shalleE_abllshproceduresfor coordinating, updating, aridImplsmeatlng design
_.ndoons_otlon plansand schedules,and for executing, ovsrsealng,and approving
WOo.,_._--, _ ' II

"" |
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3.1"2.3Operations aod ManagementPlan, A_,requiredby the Government,the plan
shallestablishprovisionsfor mahagem_nt of operationsontheproperty; indui'llng
propertymanagement,.fadli_desmainfenance, capitalrepair and replacement,
environmental management, I_tst_a pt'esewatlon,community_li_tons, and any .
oommemial at,ivies. Theplanshalldemdbe t_e approachfo day-to-day opemUons
a_d/ong-ferm stev;,ardshlpof _he.pmpa.r[y,end shalldamon_e mean_ f6r ensudnt;I'
_ompllan_ withallapplicablelaws,regulations,codes,standards, and criteria.

4.0 INSTP_UCTIONS.T_ OFFERORS

• •

• • °
i°

,•

=

,¢

4,1 GENERAL; ".

The s_atutoryauthofl(y'fortheleasecon_mplat_dby this notlcoIs codified"at10 U.S.C.
6978. Them.will.be no publicopening bf p_oposala_nd all proposalswill ramair_
confidential unt_14helea_ehasbeenawarded..Ail.pmpo_Jswillremain confidential,
Proposals' must conform,to th_ requirements and'spsdffcatlons s_t forth bel6w, " •

• Proposals that am Incompletemay be rejected, Pmp6sals re_aiv_dafter th_ tim_ and
date sped, led below will be reJeofed•and.ratumed to the offeror unopened.
• • . • o

._4:2 .SLIBMISSIONOF PROPOSALS. '. •

One (1) original, _ (5) hard copies and one (1) el_nlo copy _f" the proposal
• preparedIn respansetothisnoflaemustbemaelvadno later.than:

2:0.O p.m, E_stem D.ayllgt_tTime on March 19,.2007, at the following address:

Comm_ndln_]O_c_r ."
.. Naval Fa_UiUesEaglna_ng Command Washington .-

'.Attn: Ms. Joan M. Merldsy (Coda RES! • .
t 814 HarwoodSt_estSE • ""
Was.hington.Nav_ryard, BC 2037.4-50t8 ..

8ubmlsi_lons shall be sent In an envelops marked In th6 lower I_tt _orner as followsl
,=

"O .FFE.R:N400{}007RP000OS"

Ele_onh:, talagmphlo,or facsimileoffe_ andmodlti_atlonswillnot be considered.

= • • , •

All proposals re_:a]vedshed)be deemed'tobB _ntJnuing of,sin_romthe date and t/me

s6t_r'P_.-cslpt o_p.roposals.un._laward .bythe Government,
• * •, °,

_..3 ProposalRequirements,
_., "......... .:'............. :-..,..=...................................... '......... - ...................,•- o_ • t •

"Proposals are limited to thl_ five (35) pages total, Including thsmqu[reci cover page as. ..
shownIn Appendix H. ]he pagesize of_e ap_ilcat_onshallnot i_xceed 8 ._,_"by 11:

I
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witl_a mlnlmum '10-plf_hfont, A page Isdefinedas the slngla-_paoed, singleside of

bne 8 ½" by 1_"sheetof paper. Proposals must be separatedInto two vo]um_,.and
should Includeinformationon_e following!. .

AI

• i + o

4.3.1 Volume One,Te_hrllcal.
• . . ,.

Qualifications& F_.xpedanoa,.

Provide inform_Jiono.nthe history, mission,_lndvislon of tti_ off_mr's organlzatlcl_,
, and'th_ ral_tlionofthe propr_a] to the iong4Brmgoals andinterest_of the.

organtz,ation,

- Provide Informationon the legal and business form of the offam_:(Includlrig Joint.

ventures, partnerships,public-privateventures, subsontraofs,el; similar multi-party.
.arrangements), and the appropdaten_s of stich organ'L.T_ationto the s.u_c,essfu[
ma.nage_ent andopem.tionof the undertakipg proposed, Provide relevant.
Information.on personnel_ofillkey po_itionsInnago_aUng,Implementing, an_

managing thelassoandproposedunder,king. ,
* , • , * " i

Pr0vld_Inf0_matl0n0_offerbr'spatperrorman_c_Inatlasttwounder,kings_In
the last t_n yeatsslmll_ in ldnd,a_ps, eri_ scalato that proposed, Including
applicable expbrlen_ In pmpeffymanagement, bualnass,.obtalnlngl_nanclng,
governmentrelations/con_ng, publicrelations,andas appIl_able,.desJgn.and
const_uoflonmanagem_t, Describa4hsoffemfs roleIn theunderta[dng'ssuccess,
and providecSnt_otInformatlon'fora suffldantnumberand_ypaof thirdpar[y ,
referen_a to varifytheoffemr'spa_@ance. "

• . = , • •
• =

Master Plan.. "

Proyide informationon howthe proposal satisfies the legal requirementto maintain
"theproper_ InItsrural _nd qgdculturalnature.

• I

bocumant andexl_lalnany proposedsubstapt_e changes'toexisting land usP_,S.
ProvideInformationon howproposedchangesam consistentwlfh the physical
characted_cs oftha site and complacent the surrounding area, Pmvtd_
Informa_onon theapproachto afiy proposeddaslgnand construction.

o Provide Informatianon any_nv]mnmentsl impl]ea..tionsassociated with_e proposed"

undertaldn.g,and theapproach to ensuring compliancewith laws and regula.ttcns
_pp]lcable to theundertaking.Describe the approachto environmental6are and"
_nalm"enance-of-_'_-p=up_,[_,,h,_uding-_e-nt-Sf cul_mi resource. _jscuss
any _nticipatBd orpnfentialadverseenvimnmanfal Impacts of the proposal,and the

,°

approach _ mlUgat[ngor 5th_l_lss taking_ntoaccountsuch]rnpt_cts,

.............. t_:_i:;._;_o_,+;+,"_;_i_;_E__.......... "--...... =............"....."+'--'-:"-""".. . ""
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,

= Dasoribe the _'pproaohtomanaglngand mainlining the property. Indu'de
suppor'dngInforma_onon me_ng the organL_onal, workload,and teohnlcel
a_e.cte of euoo_ful!y Imptemanting'andoperatingthe proposedunde_aklng.

• ._ De_oriba._e _,pproachto(ub_lllngresponslblliUesunder _a I_ase _nd any • .
•, antlolpaf_d operating agreement,inolud_ngcoord|na_lonwith and overnight.byth_

•Government. ]ndl_l_ths proposed lease duration.and proposed termsfor_eriewal,

_, I:_escribetheapproach_oexecutingthe lease documents,to Includeoblalnlng
. financingor flnanc|al guaranteesthe Governmentmay reasonably require to.ba Ir_

• pla_ prior to,or cerium'antwith the.transad_onaldosing. Inolud?a schedule
data!ing any proposedplannlng,.capltalImprovements,or othernecessaryao_ltlss.
priorto eteblllzadoperations.Dls_ss the potential for delaysand provisionsfor
mitigating or mlnlmlzJngtheirImpact, " " ,. ..
• o _ • °

D. F_x_ma!.P,_lai_bn_. ... . •
=, :.

°*° ' • , •

.-= .Dlsousstha approiioti to oomm.unlcetlng v_iththe gsn.eral publlb; ,_nd coordinating...
aL.-.'ltvitlesatthe propertywit_ retavantprivateand publicse_tor l_artis_: '.

• °;

., Discu_anyplanned'oran_Ipatedt_nefits.ofth_prop'cealto'the.surrouni:ling" •

co=flmunityorothe_s'_kehold_m'_sapplJe_ble,:end_beapproach_. any poterttial ..
confllote,arising_rom_hsproposal. ...

.4,'a.2.Volume.Two, Ftnanol_.l. " " -

" = Des_.-Ibethe approach1otoeing the.cepital requirem.entsmlevaht_o a business
_de .flakingend land holdingcommit.m."e'ntofthe complexityand magnl_de as the.
oneproposed, identify_e assets,resources, institutionalrelationships,and/or
bani_lngcapacityn_c.essi_ryto proper]yfinancethe proposedb_lalnes_and property ..

• ° -= * •

management undertaking.
• •. ° • ; ,

•_ Provld_..informat_onsufficientto _issessths'fln'anclal viabilityof the proposal, "
' " "; . Including information onrelevantmarket .arideco.nomloconditionsand trends.

Pmvlda Information suppo_ngassumptions aboul;the pr.oJect'scesta;(includlnl;_cost
of mpltal 1and performance.Asapplicable,discussthefinancialand business risks

° to,he offeror, landers, the.Govamml_nt,andothe.r paffJes,and'provide Information "
.. onhow financial ra_ms to the parlJesar_.comma,risumtew_ _helrexposure to rise

_lncludeproformasor similarfinancialschedules.dearlyIdentifying pmj_e_edsources
anduses offundsthroughoutthe p_oposedleasE_period. As appllceble_include
_l_'rroT_._"_ples of pm_crmaswire-tullyfuriotlonal cellformulaeand Internal linkage . •
Inpla_e, or other financialschedules qr means to enable t..heGovernmentto conduqt ".'
sensitivitytestingof thefinancialaspects of the proposal. .. ,

• .._ °

....................... , ........... . .................... :- .. ............ •
............. Z" _rovlde Inf6rmatic_ on theproposed rentalcoRsldemtion.If _roJected,estimated, Dr

_onttngent ran_l p._ymentsam proposed.aspartof.theconslr]eratlon, Include "
=,

,• . o
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' Infoi'rnal_onto support any assumpii.onsaboutthe value.,timtnGl,and. senslfJvityto
market condltlonsof such'payments,

• •

4,4 SeLrmeSelection Evalualion.An.evaluaf_onte.amwill ew;lui_t6 each proposal. Th6""
t_am will determlne _e. overall valueof the proposal to the Government and the
potenl_alof the proposedunderlaklng to represent the b_t.value to the Government, •
Proposals will be evalu'et_don theirown merit, In.depan._antly and object rely, While
the _ovem[nent doesnotIntendto meetwith offeromregardingrevisions to their ,.
proposals prior'to any oralpresent_lone, the Governmentrn_ycontact olferorsto blarlfy

• ' certain aspects oftheir propose]orto correc_clericalerrors,The'Governmentreserves
the fight fo eliminatefromfurtheroonsldbratlonthose propo_atsnot c_n_lderedhighly

ratedb f0raorafter..any0ralpmsentatl0ns,.. ".

• 4.6 "Noticeof Oral Presentations, Offerommight be required to present their proposals' "' I II

orally to the Government.if any oralpr.esents_onIs mqulred,it shallbe limited to _D
.minutes,tolnoluds _ periodof quas[ionsand answ_m.Any oralpresentationswillbe

"" , •. evaluated on•thesame basis aswrit(anproposals,'

Fin;    u=t on.  ,valu,Uonof propo. .els, nslud  vtslons • I.
applicable;the Governmentwillsele_ for ex_ludvs negotiationsthe offerorwhes_. .
proposalis determined torepresent-thebest overa]_value_ ti_.eGovernment. • "-

11" 4.7 Neg'ot_.tior_s."[ha Gowmrnsntll_tendS_OleSledtoneoffe)'orfor exclusive
, negotiations. Duringthe periodof s_oluslve;nagotlatlons,'theoffemr,'ln mopemtlon

wll_ the Government,willworktowards:finalizingthe Jesseag.reementand any required
• operatingegr_ment, e_vlmnment_lfermentation, duedll_enee, and any otherpro-"

sward documentation. The GovernmentIntends to reach a'greernenton all matedal
•" • terms _d .conditlonsto be inc[urledin the•Leaseanda_y opeml_ngagreement within

four months of notificationof selden. If_t anytime during the n_loti_tlon pe_od, th_
(_ovemment and _e sele.otsdofferorar.eunable to makesatisfactory progressas
determinedby the Government,the'Government, at I_ssoledtsoretlon,,he_the right to
_onf.lnus nsgot|at_o_s, or terminatE> negottatlons and sele_ ano.th_r offerpr for

negotla!l_ns,

I

., |
", I ° i

5,0 SPI_CIALCONDITIONSAND LIMITATION8

5.'I _endatory Clauses. Otfemrsshafto_nsldettheMandstoryClauses Requiredby
Federal Law (Appendix!) duringthepreparation_f theirproposal, These clausesshaft

6,2 No'ObJlgatiori..Whilethp.8ovemtnentIntends_.' shier]_o a Lease withan offeror
selectedthmugl_.thlsa_u}slttonprocess,It Is.under no obligationto-do so; -T.he . - '"........ -.." ."
®overnment reserves.the right to cancelthls noticea%anytime,or to reject any and all.
submissionsprepared in respons6Io INs notice,..Th.sGovernment ie not respons b e _
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I , **

•1 anyc0sts.ln0urr Inordertopartl01pateIr_thisprecis: In0ludlng an), "bid and • ..
' ' • .. proposal"oosia.I

" •-
5,B Waiver. Tl_ G_)vemmant-res_westhe dght towaiveinformalitiesand minor

, irregula_es inpffers receivedif It Is determinedthatIt Is In the best Interest of.the
, E_ovemmentto do so, ' ..

•6;_- Acquld_ton.Requlrem_ts. :Thl_notice.end anysubsequentleese am notgovernad

.. by the FederalAcquisition Regulations (FAR). However,cs_ln FAR provisio.ns,have ".
been In.cor.paratedInto"_ienotice for administrativeconvenience,

6,6 RightsReserved.'The Governmentreservesany and_llldghts In conneotionwith
, thisnoticeofavailability for lease, Inoludingbut not limitedto the right to hold exclusive

•negotiationswitha seleot_ o_ror whioh.mayresult In terms and.conditions.thatdiffer
• TTorn_oss specified In_1_notice and/orfromtermsend _onditlo.nsoriginallyproposed
bytha offeror. Furthermore,the G.ovsrnmentresenfes the right to terminate
negothttonewith the'splacted offemr,,andInlU.ate_egotiatlonswith another suitable ' ,
offerojrIf the'Government,at Itssolediscretion,determinesthata timely agreement will

n_)tbe readn_dwiththe s_l&_d offeror,The dsG4slon.toexecute ,a,lea_e and _ny
operating agreementwll bemadeb.ythe Gpvemmentat _ dl_cre(Jon. Ifl no event will "

• the.Governmentb.eresponsiblefor the paymentofany.feesor have any Ilablllty to arty
offerorforfees o._"expenses IncurredIn"c6nneotisnwith'workunderthis notl_ or dudng

I'

•negotlattons. " ' . . . .." • ..." .

• 6,6 GovernmentFumtshedInformation,The Governmentd as not warrant the
-ac,oura_y of any site-related Informationi_mvldad. 81te-relate_lInforrna'tlorifumtshed by

°." ' the Gavemmentand/or Its'repmeeritatlves.Insuppb.rt.oftills notice shall be consldered
.. as Informational.only, SuchInformationmay In'dudehistod._lut_lltle.susage quantlti_,

l_ca_lonsand capaoltles.ofextst_ngutillties-systems,technicalreports end studies,
• " building c,ondltionr_port_, orother technlr.,alInformationintended to supportthe offemra'

developmentof applloatlons,Offemrsar_ sxpac_d_vsrify ellsl_emisted Information
• . providedby:[heGovernmentto avoidunforeseencosts_ . . '

..
*

• • 5.7 Davis-gee,onWages. ])avis Bacor}wage'requlrem.entsi'nayappl); depending]on•• . '
•the nature of workon the property.The Lessee will'be reLspensiblefor compliance,

, DavisBaconprevailingwagerequirements usuallyapplyto publi_bulldlngsand publio.
.works.The termpubllobuildingor publtowork Inoludesbuildingor work, the

construotion; pro_cution, completion,or repairof whichIs mrded on dlrsddyby
•"authorityof orwith'funds of a Federalagencyto servethe 1oterestof the g_nsml publlo •
regardlessof whether_s is Ina.Fedem! agency, ' . ..

I
I

I

. •

5.8 Disputes. Anydisputeconoerninga question.offact orprocedurearisingundertfils
• application,whloh.lsnot dlsl_ossd'ofby agrpsment,shallbe ds_ldedby the .

Governm.ent_whoshall maIl._or9th.@rw!sp_.'_..rnls.h.ay_r.l_._l_._pyc_fthe decision.to.the.................
,' • " "'.' offe'rdr."..................... •

..

i
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6,0 .'SITEINSPECTION &.POINT.OF CO_ITACT

6,1 SITE VISIT , .

Offerora are ej_ouragedto inspeNthe pmpe.rty,wi_ the followingres_qtlona• The

property is currentlylee_sedby the Govern.merittea privateparty..Visitorsto the' I I
properly aie not allowedwll_outprlot_ordlnafJonand approvalof'LheGovernment,•

-Visitsmuatbe _cordinated.withthe GovernmentIn advance,The propertyIs tentatively I1

. scheduled.b:;be_avallpbtsforinspe_on_t 1;00 pr_ or) FebruaryS, 200T, Confirma_on :-

• " • willbe p.mvldedby formal notlc#.. . ,.

• 6.2 POINT OF CONTACT _ ,,

,,!• 'Commanding Officer , . • '" •
"NavalFaoilrdesEngineeringCommand Washlngbn • . .

• ' A_n:Ms, JoanM, NarJdey(Code'RES) "
1B14 Harwood .Street8E . . ..,

• IWashington Navyyard, 0(3•2037_-50tB " .,
• • • • *,

, ,- ,=

or ..

"", " Emailadd'ress:.]o=n,maNley@nayy;mil ,. "" .' ..

W.ltha _py to:,paul,b,st_wertl@n=_,mll . _ .

[• . All commentsand quP-.StJonswill be reviewedfor appropriateanon, Individual • ; ,.
"responses may n_tbeprovide: .." •

•. I r• • • ! I

.. '11

• °

,,
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No. 08-768C

Filed: January11, 2011
TO BE PUBLISHED

_*_t*$***$$***$$$*_$$******_**855_$$*

*

¢

RESOURCE CONSERVATION *

GROUP, LLC, *

Plaintiff, *

V. $

*

UNITED STATES, *

• Defendant. *

***,_**$0555***$****$*$$$_$***_=$*****

Adminis_ative Dispute Resolution Act of

1996, 28 U.S.C. § 1491(b);

Bid Protest;

Bleach of Duty of Falr and Honest
Consideration;

Defense Authorization Act for Fiscal Year

1998, 10 U.S.C. § 6976(a), Co)C2);

Department of the Navy Regulation,
32 C.F.R. § 736.1;

Federal Property and Adminislrative
Services Act of 1949, 40 U.S.C. §§ 101-

1315;

Federal Management Regulations,

41 C.F.R. §§ 102-2.10, 102-71.5, 102-
71.2.0;

Implied-ln-Fact Contract;

Motion to Dismiss,.RCFC 12(b)(6);

Naval Dairy Farm, I0 U.S.C. § 6976;

Notice of Federal Regulations, 44 U.S.C. §
1507;

Tudor Act, 28 U.S.C. § 1491(a)(I).

Warren IL Rich, Rich & Henderson, P.C., Annapolis, _vfazTland, Counsel for Plaintiff.

Christopher Andrew Bowen, United States Department of Instice, Civil DiVision, Washington,

D.C., Counsel for Defendant.

MEMORANDUM OPINION AND I_INAL ORDER

BI_Am_N,Judge.

I. RELEVANT I_ACTS. z

In 1910, a typhoid fever epidemic swept through Annapolis, Maryland, affecting several

United States iNeval Academy ("Naval Academy") midshipmen. See Michael 3"anofsky,

Midshipmen To Get Milk Through Middleman, N.Y'. TIMES, July 19, 1998, Section 1, at 16.

The facts herein previously were discussed in R_ource Conservation Group,
LLCv. United 8fates Department of Navy, 86 Fed. CI. 475 (2009) ('RCG I").
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The epidemic was traced to a local milk distributor. Id. In response, the United States Congress

authorized tlle Naval Academy to establish and operate a dairy. Id. In 1913, the Naval Academy

purchased land in GombriUs, Maryland ("the Dairy Farm .Property"), fifteen miles from the

Naval Academy. Yd. Over time, the Naval Academy dairy operation expended, and

consmnption reached almost 1,000 gallons of milk per day. Id.

In the 1990's, the Naval Academy determined that it would be less expensive to pmchase

milk conunemiaUy. Yd.; see also Defense Authorization Act for Fiscal Year 1998. 10 U.S.C. §

6976(a) (codifying the Naval Academy's antherity to ='terminate or mdnce the dahT o1"other

operations conducted at the Naval Academy dairy farm located in Gambrills, Maryland[,]" so

long as its "mzul and agricultural nature" is maintained). From 2000 to 1aanasy 2005, the Naval

Academy leased the Dairy Farm Prope_ to Horizon Organic Holding Corp., a Boulder,

Colorado-based milk producer. See Elizabeth Lois, What's in Farm's Future? Organic

Maryland _nrise Famz Wants to Stay, MD. GAzsrr_, April 15, 2006, at Ct.

On November 28, 2005, the United States Department of the Nayy ("the Navy") issued a

Request of Interest, No. LO-10019, to solicit proposals to lease the Dairy Farm Property.

Compl. ¶ 5. On _anuary 16, 2006, Resource Conservation Group, LLC ("Plaintiff" or "RCC_')
expressed an interest in leasing the Dairy Farm Property. 2 PI. Ex. 1. Thereafter, the Navy issued

a Notice of Availability for Lease, No. N4008007RP00005 ("the Solicitation'),.requesting all

bids be submitted by March 19, 2007. Gov't Ex. at 1, 8.

On February 6, 2007, RCG and other interested bidders were invited to tour the Dairy

Farm Property. Gov't Ex.at 13, 15. On February 27, 2007, RCG again inspected the Dairy

Farm l_pmty"to survey and test the area for the presence of sand and gravel." Compl. ¶ 6; see

also Inshua Stewart, Soil 5_meyed at Fom_e_"Dai_y, Tim CAPITAL,Feb. 28, 2007, at B1 (local

newspaper article discussing RCG's site survey). Thereafter, RCG prepared a site analysis,
produced mining plans, and submitted a formal lease proposal prior to the March 19, 2007

deadline. Compl. ¶ 6. The proposal stated that RCG planned to mine the DahT Farm Property
for sand and gravel. Yd.

On April30,2007, theNavy's ContractingOfficerfortheSolicitationC'C0'9 informed

RCG thatitsproposed"activitiesand trausactions. .. do not fallwithinthe scope"of the

[S]olicitationbecausethey constitutethe disposalof realproperty,"prohibitedby section

6976(a)(2)(A)of Tiffs10 of the United StatesCode. PI. Ex. 2; #ee also 1.0U.S.C. §

6976(a)(2)(A)(providingthat"therealpropertycontainingthe dairyfarm.., may not be

declaredto be excessrealproperty..,or otherwisedisposedofby theNavy"). In addition,

2 The Expression of Interest was made on behalf of the Chancy-Reliable Joint Ventm'e,

comprised of Chanoy Enterprises and the Reliable Contracting Company. P1. Ex. I.

Subsequently, the Chaney-Rdisble Joint Venture was organized as the Resource Conservation
Group, LLC. See Gov't Mot. at 2 n. 2.

2
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federal regulations.specify that "embedded sand and gravel constitute real property. ''_ P1. Ex. 2.

Therefore, RCG's proposal could not be considered. Id.

On Juno4, 2007,AnneArundelCounty,thecolmtywhereDairyFarmPropertyis
located, announced that the Navy had selected the county "for exclusive lease negotiations for

the U[nited] S[tates] Naval Academy Dairy Farm." Anne AnmdeI County website, accessible at

http://www.aacounty.org/News/kchive2007/DairyFannDeal.cfm (last _isited/am 7, 2011).

RCG requested a debriefing that was held on September 13, 2007. Compl. ¶ 9. At the

debriefing, RCG reiterated the intention to "use the property for sand and gravel mining." Yd.

The Navy responded that, because disposal of real property was prohibited by 10 U.S.C. § 6976,

"theNavywasundernoobligationtotollaproposed'bidd="thatits bidwouldnot qualifyfor
review or evaluation." Compl. ¶ 9.

t"

Oa hanary 17, 2008, the Navy and Anne Arundel County signed a "30-year lease

agreement for the county's use and preservation of the U.S. Naval Academy Dairy Farm." Anne

Aumdel County website, accessible at http:/Avww.aacoanty.org/ltecParks/parks/dairyfann/news/

lense.c_ (last visited Jan. 7, 2011).

IT, RELEVANT PROCEDURAL HISTORY.

A. Before The United States Court Of Fedexal Claims.

On October 24, 2008, RCG fried a Complaint in the United States Court of Federal

Claims alleging two calmes of action: bl_each of an implied contract of fair and honest
consideration and violation of the Administrative Procedure Act C'APA"), 5 U.S.C. § 706.

Compl. ¶¶ 1420.

On March 31, 2009, the court issued a Memorandum Opinion And Final Order that

• dismissed the October 24, 2008 Complaint, pursuant to RCFC 12(b)(1). See RCGI, 86 Fed. Cl.

at 480-87. As to the allegations in Count I regarding breach of an implied contract, the court
held that the United States Court of Federal Claims did not have jurisdiotion to adjudicate tl_s

claim under either section 1491(a)(1) or section 1491(b)(1) of Title 28 of the Unitad States Code.
Id. at 483-86. The court detannined that the United States Court of Federal Claims' jurisdiction

to review bid protests as implied-in-fact contracts under section 1491(a)(1) did not stu'vive the

enactment of the Administrative Dispute Resolution Act of 1996 ("ADRA"), Pub. L. No. 104--

3 Section 102.71.20 of the Federal Management Regulations provides:

Real i_roperty means... [s]tanding timber and embedded gravel, sand, m"stone

under the control ofaay Federal agency, whether designated by such agency for

disposition with the land or by severance and removal from the land, excluding

timber felled, and gravel, send, o1"stone excavated by or for the Govenm_ant.prior

to disposition.

41 C.F.R. § 102-71.20 (2006) (emphasis added).

3
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320, § 12, 110 Slat. 3870, 3874-76 (1996). RCG I, 86 Fed. CI. at 483-85. In addition, the court

determined that '28 U.S.C. § 1491(b)(1) does not authorize the adjudication of bid protests

concerning land leases where the Government is the lessor." Id. at 486.

As to Count H of the October 24, 2008 Complaint, alleging a violation of the APA, the

court determined that "the only fonnn that can adjudicate [RCG's] challenge.., is a United

States District Court." M. at 487. Since the court held that it did not have jurisdiction to

adjudicate the claims alleged in the October 24, 2008 Complaint, the court did not addiess the

Govemnent's Motion To Disniiss pursuant to RCFC 12Co)(6). Id.

B. Before The United States Com't Of Appeals For The Federal Circuit.

On Mm'ch l, 2010, the United States Court of Appeals for the Federal Circuit issued an

Opinion, affirming that the United States Com't of Federal Claims does not have jm_sdiction

under 28 U.S.C. § 1491(b)(1) to adjudicate Count I of the October 24, 2008 Complaint. See

Re.source Co_zsemafion C_vt_, LLC v. _Tited State_, 597 F.3d 1238, 1247 (Fed. Cir. 2010)

C'_CG I_'). Our _ppellate court held that "Congress intended the [Section] 1491(b)(1)

jurisdiction[providedby ADI ] to be exclusivewhere 1491(b)(1) provided a remedy (in

procurement cases)." Yd. at 1246.

nonprocurement bid protests, however, where section 1491(b)(1) does not provide a

remedy, the United States Court of Appeals for the Federal Circuit held that the United States

Court of Federal Claims' "implied-in-fact jurisdiction [under 28 U.S.C. §
1491(a)(1)]... survived the enactment of[section] 1491Co)(1)." .rd. at 1246.

Therefore,ourappellatecourt"conclude[d]thatthe[UnitedStates]CourtofFederal
Claims... had jurisdiction[toadjudicateCount I of theOctober24, 2008 Complaint]under

section1491(a)(1)[,]becausetheimplied-in-factcontractjurisdictioninnonprocmement cases

thatexistedpriorto 1996 survivedthe enactmentof theADRA." RCG Lr,597 F.3dat 1247.

Accordingly,thecasewas remanded forfiLrtherproceedings.M. On June I,2010,themandate
issued.

C. Remand Proceedings Before The United States Court Of Federal Claims.

On September 16, 2010, the court convened a status conference to ascertain whethea" the

pin'des wanted to sub,nit any supplemental briefing regarding the Government's pending Motion
To Dismiss, lmrsuant to RCFC 12Co)(6). On September 30, 2010, Plaintiff flied a Supplemental
Memorandum ("PI. Supp.'9.

On October18,2010,theGovernment fileda SupplemautalReply ("Oov'tSupp.'_).On

October21,2010,Plaintifffileda MotionFor Leave To FileSur-ReplyMemorandum. On that

same date,theGoveunnent filedaResponse.On October22,2010,PlaintifffiledaReply. On

thatsame date,thecourtissuedan Ordea;gantingP1aiuti_sMotionFor Leave. On October28,

2010,Plaintiffflieda Sur-Reply("PI.Sur-Reply").

4
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1H. DISCUSSION.

A. Staudm'd ForDecision On A Motion To Dismiss, Pursuant to RCFC 12(b)(6).

Although a complaint "attacked by a Rule 12(b)(6) motion to dismiss does not need

detailed factual allegations, a plaintiff's obligation to provide the grounds of antitlemont to relief

requires morn fllan labels and conclusions, and a fonunlaic recitation of the elements of a cause

of action will not do[.]" Bell Atl. Corp. v. _ombly, 550 U.S. 544, 555 (2007) (internal

quotation marks and citations omitted). In ordea"to survive a motion to dismiss, howevel; the

com't "[does] not require heightened fact pleading of sl_ecifics, but only enough facts to state a

claim to l_lief that is plausible on its face." Id. at 570; see a/so gshcroft v. lqbal, 129 S. Ct.

1937, 1950 (2009) ("[O]nly a complaint that states a plausible claim for relief survives a motion
to dismiss."). When reviewing a motion to dismiss for failure to state a claim upon which relief

may be granted, the court "must accept as true all the factual allegations in the complaint,
and.., indulge all reasonable inferences in favor of the _on-movant." Seminars Otl

Co. v. United States, 241 F.3d 1375, 1378 (Ted. Cir. 2001) (citations omitted); see al_o Iqbal,

129 S. Ct. at 1949 ("IT]he tenet that a court must accept as tree all of the allegations contained in

a complaint is iunpplicabla to legal conclusions.").

B. The "Government's Deeembea' 23, 2008 Motion To Dismiss I'ursuaut To

RCIcC 12(b)(6).

Count I of the October 24, 2008 Complaint alleges that the Navy "created an implied

contract ofhenest and fair consideration of I_CG's bid by inducing RCG to prepare a bid and by

inviting RCG to bid, knowing the substantial requirements of its bid proposal [end] knowing that
KCG would propose a sand and gravel mine operation[.]" Compl. ¶ 15. Therefore, i't must be

"necessmqly implied that 'the Navy promised to give RCG's bid a fair and impartial
consideration." Yd. Count I also alleges that "[tJhe Navy breached the implied contract to judge

hanestiy and fairly all bids submittdd in response to the solicitation[,] by disqualifying RCG with

information that [the Navy] knew or should have known, but failed to disclose to ECO, before

RCG incmTed the exposes of composing and submitting the formalproposal." Id. ¶ 16.

The gravamen of Count I is that the Navy misconstrued 10 U.S.C. § 6976, 4 by

interpreting it to prohibit sand and gl"avel mining at the Dairy Farm Property. Compl. _[ 15.

4 Section 6976 of Tith 10 of the United States Code, titled "Operation of Naval Academy

daily farm," states:

(a) Disca_tiun regarding continued operation. --

(1) Subject to paragraph (2), the Secretary of the Navy may terminate or

reduce the dairy or other operations conducted at the Naval Academy

dairy farm located in Gambrilis, Maryland.
(2) Notwithstonding the termination or reduction of opea'ations at the

Naval Academy dairy farm under paragraph (1), the real property

containing the dairy farm (consisting of approximately 875 acres)-

(A) may not be declared to be excess real property to the needs of

the Navy or tlunsferred or otherwise disposed of by the Navy o1"

any Federal agency; and

5
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Even if 10 U.S.C. § 6976 prohibited these activities, RCG is entitled to bid preparation costs,

because tlle Navy violated the "obligation of fair dealing," by failing to apprise all potential

bidders of its interpretation of 10 U.S.C. § 6976. Compl. ¶ 16.

1. The Government's Argument.

The Government argues that the October 24, 2008 Complaint failed to state a claim upon

which relief may be granted. The Navy was required under i0 U.S.C. § 6976 to reject KCG's

bid as non-respousive, because the Navy "could not legally lease the property to a contractor

[that] intended to dispose of the embedded sand and gravel." Gov't Mot. at 12.

In addition, the Navy had no legal duty to inform RCG, prior to the submission of its bid,

that its proposed use was non-responsive, "as it could not possibly tell every potential bidda_

[sic] about what would and would not be acceptable." Gov't Mot at 14. Under the hnplied

contract of fair and honest consideration, the Navy only had the duty to fairly and honestly

c0nside 'RCG'sbid. Gov'tS p. at7. Inthiscase,"the Navy correctly interpreted [10 U.S.C.

6976], [and] fulfilled its obligations pursuant to the implied contract by fairly and honestly

reviewing KCG's bid and rejecting it for being impennissible under the statute."/d.

Likewise,RCG's claimtlmttheNavy breachedan impliedcontractwithR.C.Gunderthe

doctrineof superiorknowledge must fat/,becauseRCG "couldhave discovered"applicable

regulationsgoverningtheNavy's disposalofrealestatethatwere publioallyavailable.Gov't

Mot. at13. 111JohnMas#man Contracan8 Co. v.United_tateJ,23 CI.Ct.24 (1991),theUnited
StatesClaimsCourtheld:

The government must disclose superior knowledge which is vital to performance

of the contract, but which is _known and xeasonably is not available to the

con_'actor. But there is no duty to disclose where the infolmation reasonably is
available.

Id. at 32 (internal citations omitted).

(B) shaU be maintained in its rural and agricultural nature.
Co)Lease authority. --

(1) Subject to paragraph (2), to the extent that the termination oz"reduction

of operations at the Naval Academy dairy fanu permit, the Secretary of

the Navy may lease the real property containing the dairy farm, and any

improvements and personal property thereon, to such persons and under

such terms as the Secretary considers appropriate. In leasing any of the

propelty, the Secretary may give a preference to persons who will
continue dairy operations ou the property.

(2) Any lease of property at the Naval Academy dairy farm shall be

subject to a condition that the lessee maintain the rural and agricultural

nature of the leased property.

10 U.S.C. §§ 6976 (a), (b).

6
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In addition, the Solicitation "provided a moans through which potential bidders could

submit questions to the Navy for a response." Gov't Mot. at 13; see also Gov't .Ex. at 16-22

(am_dmeats to the Solicitation establishing the procedi_ for questions posed by potential

bidders to be answered by the Navy). Therefore, oven assuming that the Government had

superior knowledge about the Dai_ Farm Property and the law govonling i_ _so, that
_nowledge readily was available to RCG. Gov't Mot. at t3.

2. Plaintiff's Response.

RCG responds that t_ Navy violated the duty to consider all responsive proposals fairly

and honestly because the Navy blow RCG intended to use the Dairy Farm property, for sand and

gravel mining, "but... waited to infozm [R.CG] that its bid would not be considered until after

[RCG] submitted the bid proposal and incm'red bid preparation and proposal costs." PI. Opp. at

4 (citation omitted).

Moreover,theNavy "active[ly]mismpmsont[ed].., theusestheNavy would allowon

the property." H. Opp. at 4. Specifically, Section 3.4 of the Solicitation, titled "Use

Restrictions," did not mention that mining was a prohibited use of the Dab3' Fanu Property.

Gov't Ex. at 5-6. Likewise, the Appendix to the Solicitation listed specitio prohibited uses, but

mining was'not listed as a prohibited use. P1. Opp. Ex. Therefore, at the time the Navy issued
the Solicitation, it knew, or should have .known, "that leasing the [Dairy Farm PJropexty for sand

and gravel mining would be confxary to the law[.]" PI. Opp. at 4. But the Navy did not inform

RCG of its interpretation of 10 U.S.C. § 6976 until after it incurred bid preparation costs. Id.

The Navy, however, "refuses to even indicate whether it came upon this interp.retation [of

Section 6976] before or after the submission of the'bid." P1. Supp. at 5. If the Navy interpreted

10 U.S.C. § 6976 prior to the submission of RCG's bid, it %vitltheld infok-mation which was not

_eadJly available to RCG." Id. at 6. In the alternative, if the Navy"came upon this inteipretation

only atker the submission of bids, it adopted an after the fast rationalization to tm_ down KCG's

submission[.]" Id. Of com3e, any post-hoe rationalization by the Navy"would be tantamount to

an act of bad faith, clearly arbitrary and capricious towards RCG as well as in.consisteut with the
terms of its own [S]olicitation." Yd. at 6-7.

R.CG further argues that it "could not have discovered the Navy's interpretation from

simplyreading the laws and regulations." 1H. Opp. at 5. To the contrary, RCG "had no meson to
suspect sand and gravel mining was prohibited or submit a question as to this specific issue[,]

because in all of its interactions with the Navy, the Navy encom_ged it to submit a bid." Id. at 6.

I_CG concedes, however, that the Navy did not have a duty to inform every potential

bidder about what would be acceptable. PI. Opp. at 6. On the other hand, because the Navy had

"numerous communications with [KCG] regarding [its proposed] use," the Navy's duty arose by
virtue of the _ture and m_aber of these conm_unicatio_. Id.

Finally, RCG argues that the Navy"erroneously interpreted 10 U.S.C. § 6976 to exclude

mining." PI. Opp. at 7. The Solicitation only zequires potential bidders to "[p]rovide
information on how the proposal satisfies the legal requirement to maintain the [Dairy Farm

7

A37



Case 1:08-cv-00/68-SGB Document28 Filed01/11111 Page8 of 13

Property] in its rural and agricuitm'al nature. ''s Gov't Ex. at 9. Therefore, KCG reasons that

"It]he protective purpose apparent in both 10 U.S.C. § 6976 and the bid solicitation to maintain
file mral and agricultural nature of the property shows that the non-disposal language is only

intended to prevent f_agmentation of the 875 acre [Dairy Farm ProperLy]." P1. Opp. at 9. RCG's

proposed use "would simply extract the minerals and then reclaim the property, which would not

distm'b the rata1 character of the dairy farm by increasing the population o1' commercial and

residential buildings in the area." Id. Tharefore, RCG's bid proposal was consistent with 10

U.S.C. § 6976. PI. Opp. at 9-10.

Although RCG concedes that "timber, embedded gravd, sand, or stone" are recognized

as "real property" under 41 C.F.R. § 102-71.20, "real property" is also defined as "any interest in

laud, together with the improveanents, structures, and fixtures[.]" 41 C.F.1L § 102-71.20 (2006).

Therefore, if the Navy's interpretation of section 6976 is correct, then leasing the Dairy Farm

Property for any purpose would be considered disposal of real property. PI. Opp. at 11.

Therefore, RCG concludes that since the Navy has the authority to lease the Dairy Farm

Property, logically, it must also have the right to "'dispose' [of] mining rights o1"other types of
interests' consistent with 10 U.S.C. § 6976." Id. at 12.

:3, TheGovernment'sReply.

The Government replies that, ffthe Navy's interpretation of 10 U.S.C. § 6976 is correct,

I_CG cannot recover bid preparation costs, because none of "[t]he precedents cited by

[KCG]... suppu_t the _traordin_7 principle that an agency which coneotly interprets its statute

to oxclnde a bid is liable for the bid preparation costs of a non-respensive bid." Gov't Reply at

5. In fact, none of the cases cited by RCG in support are precedential. Id.; see also P1. Opp. at 3-

6 (citing D.F.K. Enter., Inc. v. United State_, 45 Fed. Cl. 280 (1999); City of Cape

Coral v. F/ater Serve. ofAmerica, Ina, 567 So. 2d 510 (Fla. Dist. Ct. App. 1990); State Mech.

Contractors, Inc. v. Flllage of Pleasant Hill, 477 N.E.2d 509 (111.App. Ct. 1985)). Each ofthese

cases is cited for the proposition that a gov=_mnent agency is liable fox"an unsuccessful bidder's

bid preparation costs, ff the agency made a crucial mistake in connection with the bid. See, e.g.,

D.F.K., 45 Ted. Cl. at 282-83 (holding an agency provided incon_ct information in response to a

bidder's question during the solicitation process); see also C_ty of Cape Coral, 567 So.2d at 512

(holding a city en'oneously interpreted a statute, inducing a bid fzom plaintiff, who was not

eligibh for the contract award under the statute); State Mech. Contractom, 477 N.E.2d at 511-13
(holding an unsuccessful, bidder that submits the best responsive bid may recover preparation

costs, even if a non-responsive bidder won the award). In this case, however, the Navy did not

make a mistake in rejecting RCG's bid as non-responsive, because the proposed use did not

comply with 10 U.S.C. § 6976. Gov't Reply at 9.

s Section 6976(b)(2) provides:

Any lease of propcrty at the Naval Academy dairy farm shall be subject to a

condition that the lessee maintain the rural and agricultm'al nature of the leased

property.

10 U.S.C. § 6976Co)(2).

8
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The Navy's interpretation of I0 U.S.C. § 6976 was correct, .as the statutory language

"prohibits the Navy from disposing of the real propmty in any way outside of a lease." Gov't

Reply at 10. Nothing therein supports an intet_pretation that the statute seeks to prevent

subdivision of the Dairy Farm Prope_. Id. at 9. _ addition, applicable federal regulations

support the Navy's intelpretation of 10 U.S.C. § 6976. Id. at 10. Likewise, federal plvperty

management regulations specifically define "embedded sand and gravel," as real property. Se8

41 C.F.R. § 102-71.20. RCG "does not dispute the applicability of these regtdations." Gov't

Supp. at 3.

4. Tile Court's Resolution.

8, Tile Department Of The Navy Con'ectly Rejected PlainfifPs

Bid As Non-Resp onsive.

The primary issue is the reasonableness of the Navy's interpretation of I0 U.S.C. § 6976,

that in relevant part, provides:

[T]he real property containing the dairy farm (consisting of approximately 875

aca_s) - may not be declared to be excess teal property to the needs of the Navy

or transferred or othe_vise disposed of by the Navy or any Federal agency.

10 U.S.C. § 6976(a)(2)(A).

Title 10 of the United States Code does not define the term "real property." See l0

U.S.C. § 101 (providing definitions of certain tenns for Title I(3); 10 U.S.C. § 5001 (providing

definitions of certain terms for Subtitle C of Title 10 (10 U.S.C. §§ 5001-7913.0) -- "Navy and

Marine Corps"). Regulations issued by the Department of the Navy, however, provide:

Real and personal property under the jurisdiction of the Department of the

Navy... may be disposed of vndm" the authority contained in the... Federal

Property Act [40 U.S.C. §§ 101-1315]. The Federal Property Act places the
responsibility for the disposition of excess and surplus property located in the

United States... with the Administrator of General Services .... Accordingly, in

disposing of its propetx'y, the Department of the Navy is subject to applicable

regulations of the A&nJnistrator of General Services[.]

32 C.F.R. § 736.1 (2006). _

The Federal Management Regulations, v implicated by 32 C.F.R. § 736.1 (2006), wea'e

issued-by the General Services Administration C'GSA") to "[prescribe] policies concerning •

6 Since 2006, the Code of Federal Regulations ("CFK') has been updated annually. On

April 30, 2007, the Navy informed RCG of its interpretation of 10 U.S.C. § 6976. Therefore, the

court must adjudicate the Navy's interprefation of 10 U.S.C. § 6976, as of the July 1, 2006

l"evision of the C,FR, applicable on April 30, 2007.

7 The Federal Management Regulations can be found at 41 C.F.R. 9§ 102-1 - 102-94..
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propertymanagement and rdatedadministrativeactivities."41 C.KR. § 102-2.10(2006);see

also41 C.F.R,§ 102-71.5(2006)("GSA'srealpropertypoliciescontainedhl... parts102-72

through102-82 ofthischapterapplytoFederalagencies..,operatingunder,orsubjectto,the

authorities of the Administrator of General Selwices. These policies cover the acquisition,

management, utilization, and disposal of real property by Federal agencies[.]").

FederalManagement Regulationsdefine"realpropeay_ asfollows:

Standingtimberand embed.dedgravel,sand,or stoneunder the controlof any

Federalagency,whetherdesignatedby suchagencyfordispositionwithtltsland

orby severanceand removalfrom theland,exchding timberfelled,and gmvul,

sand,orstoneexcavatedby orfortheGovernmentpriortodisposition.

41 C.F.R. § 102-71.20 (2006).

Therefore,theNavy con_ctlydeterminedthattheembedded gravelend sandon theDairy

Tm_ Property site were "real property," and that leasing the Dairy Farm Property to 1nine

embedded gravel and sand would dispose of'_he real property containing the dairy farm." 10

V.S.C.§ 6976(a)(2)(A).

RCO's contention that 10 U.S.C. § 6976 is intended to prevent "£ragmentation" of the

DailyFannP 'op yhasnosupportin statutorylanguage,legislativehistory,applicable

regulations,or therecord.In addilion,RCO's argumentthattheR(_G'sproposedneewould
maiutaintheland'smml and agriculturalnatureisirrelevant.Section69761_quirasthat"[a'[ny

leaseofpropsRy attheNavalAcademy dairyfarm shallbe subjecttoaconditionthatthelessee

maintaintherm_l and agriculturalnatureof the leasedproperty."10 U.$.C. § 6976(I))(2).

RCG's proposal,however, was not rejectedforfailingto maintainthe ruraland agricultmsl'

natm'eof theproperty,but becausetheNavy "determinedthatthe activitiesand transactions

proposed[byRCG] do notfallwithinthescopeofthe[S]olicitation[,]becausetheyconstitute[d]

thedisposalofrealplvperty."Pl.Ex.2. Forthismason,theNavy's letternotifyingRCG thatits

bidwas non-responsivedoesnotmentionthei'equlrementthatthe"ruraland agriculturalnature"

oftheDaiw Farm Propertybe maintained.

Fox"thesereasons,thecourthasdeterminedthattheNavy correctlyrejectedRCG's bidas

non-rosponsiv_fox-failingm complywithi0U.S.C.§ 6976.

o The Department Of Tim Navy Did Not Breach An Implied Contract
With l'lainfiff.

The October 24, 2008 Complaint alleges that, even if the Navy correctly interpreted 10

U.S.C. § 6976 and properly rejected RCG's bid as non-responsive, nevertheless, the Navy

breached an implied-in-fact contract by not complying with the "obligation of fair dealing to

apprise all potential bidders of its intc_retation regarding the merits.of the bid." Compl. ¶ 16.

10
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In Southfork Systems, Inc. v. United _tates, 141 F.3d 1124 (Fed. Cir. 1998), the United

States Court of Appeals for the Federal Circuit held:

The ultimate standard for determining whether an unsuccessful bidder is entitled

to relief on the ground that the [G]ovemmant breached the implied-in-fact

contract to consider all bids fairly and honestly is whether the [G]ovemment's

conduct was arbikary and capricious.

Id. at 1132(citationomitted).

adjudicatingwhetheran implied-in-factcontractwasbreachedonthesegl'otmds,the
following four factora were identified for file trial court to consider:

(1) subjective bad faith on the part of the [G]overnment; (2) absence of a
reasonable basis for the administrative decision; (3) the amount of diseretiun

afforded to the procurement officials by applicable statutes and regulation; and (4)

proven violations of pertinent statutes or regulations.

Id. (oRations omitted). Importantly, "there is no requirement.., that each of the factors must be

present in order to establish arbi_ary and capricious action by the [G]ovemment." t_'hzeville
Sawnffll Co., fn_ v. United _tate, v, 859 F.2d 905, 911 (Fed. Cir. 1988).

As to th6 first factor, the Ootobez 24, 2008 Complaint does not allege, nor has the colut
otherwise found in the record, any evidence of bad faith on the part of the Navy. _'ee Galen

Medical .dssoclates, In_ v. United States, 369 F.3d 1324, 1330 (Fed. Cir. 2004) ("[W'Jhen a

bidder alleges bad faith, in order to overcome the 10resumption of good faith on be,half of the

[G]oveznment, the proof must be almost irrofi'agable. Almost ircofragable proof amounts to clear
and convincing evidence.") (internal quotations and citations omitted). As a matter of law, the

allegations in the October 24, 2008 Complaint that the Navy "=Toneously inte._rpreted 10 U.S.C.

§ 6976" (Compl. ¶ 11) and failed to disclose "information that it knew or should have known"

(Compl. ¶ 16) are not sufficient to "ove_come the presumption of good faith on behalf of the

[G]ovemment." Galen Med. gsso_., 369 F.3d at 1330.

With'respect to the second factor, the conrt has determined that the Navy's interpretation
of 10 U.S.C. § 6976 was con'ect and that the Navy had a reasonable basis for the rejection of

RCG's bid as non-zesponsive.

11
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Regarding the third factor, the predecessor to our appellate court has held that "the

greater the discretim_l granted to a contracting officer, the more difficult it will be to prove the

decision was athitrary and capricious." Burrougl_ Corp. v. Unlted States, 617 F.2d 590, 597

(Ct. Cl. 1980). Section 6976(b)(1) provides:

IT]he Secretary of thoNavy may lease the real propea_ containing the dairy farm,

and any improvements and personal property thereon, to sudl persons and under

such terms as the .%cretary considers appropriate.

10 U.8.C. § 6976('o)(1) (emphasis added). Therefore, the Secretary had complete discretion to

reject RCO's proposed use.

Finally, since the court has detel_ned that the Navy's interpretation of 10 U.S.C. § 6976

was correct, Plaintiff cannot prove that the Navy violated any statutes or regulations Jn
connection with the Solicitation.

In the alteanative, RCG argues that the Navy breached the impZied-in-fact contract by

withholding knowledge of its iutelpretation of 10 U.S.C. § 6976. See Comp]. ¶ 16; see also P1.

Opp. at 4-6; P1. Supp. at 7. The United States Court of Appeais for the Federal Circuit, however,

inAT&T Communications, Inc. v. _Derry, 296 F.3d 1307, 1312 (Fed. Cir. 2002), has held that to

prevail on such a claim, a plaintiff must

produce specific evidence that it (1) undertook to perform without vital

Imowledge of a fact that affects performance costs or _'ect_on, (2) the

govommemtwasawarethe contractorhad.o lmowledgeof andhadno easonto
obtain such infammtion, O) any contract specification supplied misled the

contractor, or did not put it on notice to inquire, and (4) the [G]ovemment failed

to provide the relevant information.

Zd. at 1312 (citation omitted).

RCG claims the Navy withheld its intm_retation of 10 U.S.C. § 6976, that prohibited the

miuing of embedded sand and gravel on the Dairy Faun Property, fIom R.CG. The Solicitation,

however, in section 3.4 -- "Use Restrictions," provides: "The use of the [Dai17 Farm Propexty]
shall be in compliance with 10 U.S.C. § 6976[.]" Gov't Ex. at 5. In addition, Appendix A to the
Solicitation provides the text of 10 U.S.C. § 6976 (Gov't Ex. at 2), and Appendix F identifies
"[aJdditional use restrictions" (Oov't Ex. at 6).

As a matter of law, "[t]he parties [in a government contract action] are charged with

knowledge of law and fact appropriate to the subject martin; and reasonable professional

competence in xeading and writing contracts is presumed." Turner Const. Co., Inc. v. United

States, 367 F.3d 1319, 1321 (Fed. Cir. 2004) (citation omitted). Although the Navy did not cite

the specific applicable regulations not" the Navy's intmnal interpretation of the statute in the

Solicitation, RCG is held accountable for "knowledge of law.., appropriate to the subject

matter" and "_easonable professional competence in reading" the contract. Id. The Navy,

therefore, provided RCG with all the relevant information reqnked to prepare a bid. See 44

12
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U.S.C. § 1507 C'Unless otherwise specifically provided by statute, [the] filing of [an Executive

order or a role or regulation issued by a federal agency in the Federal Register]... is sufficient

to give notice of the contents of the document to. a person subject to or affected by it."); see also

Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (''Just as everyone is charged with

knowledge of the United States Statutes at Large, Congress has provided that the appearance of

rules and regulations in the Federal R_gister gives legal notice of their contents.'') (citation

omitted). Moreover, ifRCG had any question as to the applicable mgulatious, R.CG could have

asked the Navy for clarification prior to submitting its bid. gee Gov't Ex. at 16-22 (Amendments

2-4 to the Solicitation, containing questions by biddeL_ concerning the Solicitation and the

Navy's responses to those questions)..RCG didnot do so.

Accordingly, since RCG has failed to establish the requh_ments of a breach of implied

contract with the Navy, the court has detonmned flutt the Navy did not breach an implied

contract of good faith and fair dealing.

IV. CONCLUSION.

l_or the aforementioned reasons, the Govermnent's December 23, 2008 Motion To

Dismiss is granted. The Clerk of the United States Court of Federel Claims is directed to dismiss

the Octobe_ 24, 2008 Complaint, pursuant to RCFC 12Co)(6), with prejudice.

IT IS SO ORDERED.

s/Susan G. Braden

SUSAN G. BRADEN

Judge
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