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JURISDICTIONAL STATEMENT

The U. S. Court of Federal Claims (“CFC”) had original subject matter

jurisdiction of this action pursuant to 28 U.S.C. §1401(a) (1) (2008). This section

provides the CFC with jurisdiction to render judgments upon claims against the
United States (“U.S.”) founded upon an express or implied contract with the U.S.
Id. Judgment was entered pursuant to RCFC 12(b)(6) granting a motion to dismiss
filed by the U.S. and dismissing the Complaint filed by the Resource Conservation
Group (“RCG”) on January 11,2011. A timely appeal was filed from that
decision on March §, 2011.

The United States Court of Appeals for the Federal Circuit has jurisdiction
over this appeal of a final judgment of the United States Court of Federal Claims
pursuant to 28 U.S.C. § 1295(a)(3) (2000).

STATEMENT OF THE ISSUES

The U. S. Court of Federal Claims erred by granting the Motion to Dismiss
filed by the U.S. finding that the Department of the Navy (“Navy”) correctly
rejected RCG’s bid as non-responsive. The U.S. Court of Federal Claims erred in
finding that the Navy correctly interpreted 10 U.S.C. § 6976 (1999) to prohibit the
Navy from entering into a lease with RCG to mine the Naval Academy dairy farm
property relying upon the definition of “real property” in 41 C.F.R. §102-71.20

(2006).



The U.S. Court of Federal Claims also erred by granting the Motion to
Dismiss filed by the U.S. finding that the Navy did not breach an implied contract

of good faith and fair dealing with RCG by failing to advise RCG that mining on

the Naval Academy dairy farm property would render the prospective bid non-
responsive and disqualify RCG while at the same time actively soliciting a bid
from RCG to mine the property and authorizing RCG to enter the property for the
purpose of investigating'the mineral resources on the property. RCG advised the
Navy it would bid to lease the subject property for mining purposes, obtained the
Navy’s specific permission to drill the property to evaluate the sand and gravel
reserves and expended significant sums of money in preparing its bid. The Navy
acknowledges that it was aware of the intent and activities of this prospective
bidder but maintains it had no duty or obligation to advise that mining on said
property would render the prospective bid non-responsive and disqualify RCG.
RCG contends that the Navy provided no rational basis for its action in response
to its bid and further that the Navy’s interpretation that 10 U.S.C. § 6976 (1999)
does not permit the leasing of said property for mining purposes is wrong. These
facts as alleged in RCG’s Complaint are illustrative of a failure to act in good
faith, fairly and honestly prior to the award of a lease of government property.

Section 1491(a) encompasses the contractual obligation to act in good faith.



STATEMENT OF THE CASE

On January 11, 2011, the U.S. Court of Federal Claims granted a Motion to

Dismiss filed by the U.S. pursuant to RCFC 12 (b) (6) and dismissed RCG’s

Complaint with prejudice finding that the Navy correctly rejected RCG’s bid as
non-responsive and that the Navy did not breach an implied contract of good faith
and fair dealing with RCG. Judgment was entered dismissing the Complaint on
January 11, 2011. The citation of the decision of the U.S. Court of Federal Claims
is Resource Conservation Group, LLC v. United States, 96 Fed. Cl. 457 (2011).
A timely appeal was filed on March 8, 2011.
STATEMENT OF FACTS

In 2005, Congress enacted 10 U.S.C. § 6976 expressly authorizing the Navy
to lease the real property containing the Naval Academy dairy farm consisting of
approximately 875 acres (“the Navy Dairy Farm™). The Navy Dairy Farm was no
longer being used by the U.S. Naval Academy. A6. On December 28, 2005, the
Navy issued a Request of Interest (ROI) LO-10019 and thereafter in 2006, the
Navy received an Expression of Interest from prospective bidders to lease the
Navy Dairy Farm. A6. RCG expressed interest to mine a portion of the Navy
Dairy Farm and thereafter to reclaim the property by establishing various wetlands

and bogs leaving the property in a natural state. A6, Al11. A notice of availability



for lease was issued on January 16, 2007. A18-A30.
To determine the amount of sand and gravel reserves on the property, RCG

entered the property on February 27, 2007 with the Navy’s written approval to

perform drilling exploration tests. Thereafter, RCG prepared a site analysis and
designed a mining plan for the property. A6. RCG submitted a formal proposal to
lease the property for mining prior to the March 19, 2007 deadline. /d. At all
times prior to the submission of its bid, RCG was encouraged to submit its
proposal to lease the property by the Navy. A6.

On April 30, 2007, RCG was notified by the Navy that its proposal did not
fall within the scope of the solicitation because the Navy determined that RCG’s
proposal would effect a “disposal” of real property. A6-A7. The Navy reasoned
that the because the term “real property” in the Federal Management Regulations
in 41 C.F.R. 102.71 (2005) includes embedded sand and gravel that 10 U.S.C. §
6976 did not authorize the Navy to lease the property to RCG for mining because
it would amount to a “disposal” of real property. A6-A7. A formal debriefing was
held on or about September 13, 2007 at which time the Navy asserted it had no
obligation during the pre-bid preparatory process to advise RCG that its bid would
be unauthorized; that the contracting officer of the Navy had received an Opinion

of Counsel sometime prior to March 19, 2007, but neither the date of such Opinion



of Counsel or the contents would be provided to RCG. A7.

On October 24, 2008, RCG filed a Complaint in the U. S. Court of Federal

Claims basing jurisdiction upon 28 U.S.C. § 1491(a)(1) claiming a violation of the
implied obligation to act in good faith. RCG sought reimbursement of its costs
and fees incurred in the preparation and submittal of its responsive bid and for any
and all relief the CFC deemed appropriate. A9-A10. RCG also sought a
determination that the actions of the Navy were arbitrary, capricious and illegal in
violation of the implied contract of fair and honest consideration; and furthera
determination that the bid should not have been rejected as non-responsive
because it was not a bid for the “disposal” of land. A8, A10.

The Navy submitted a Motion to Dismiss based on the jurisdictional issue
on the 23" day of December, 2008 and Plaintiff, RCG, responded on the 23" day
of January, 2009. After hearing oral arguments on the 12" day of March, 2009,
the CFC issued an Opinion and Order dated March 31, 2009 dismissing the
subject action on jurisdictional grounds as stated above. Pursuant to Rule 58,
judgment was entered dismissing the Complaint on April 6, 2009. An appeal was
filed from that decision on June 3, 2009,

On March 1, 2010, the Unites States Court of Appeals for the Federal

Circuit issued an Opinion in Resource Conservation Group, LLC v. United States,



597 F.3d 1238 (Fed. Cir. 2010) which reversed the U.S. Court of Federal Claims.
This Honorable Court found that 28 U.S.C. § 1491 (a) (1) survived the enactment

of the Administrative Dispute Resolution Act (“ADRA™), that the implied contract

to deal in good faith provided a jurisdictional basis, and remanded the matter to
the Court of Federal Claims. On remand, the Court of Federal Claims allowed the
parties to file supplemental memoranda regarding the Motion to Dismiss filed by
the U.S. On January 11, 2011, the Court of Federal Claims issued a Memorandum
Opinion and Order dismissing RCG’s Complaint with prejudice finding that the
Navy correctly rejected RCG’s bid as unresponsive pursuant to 10 U.S.C. § 6976
and that RCG failed to state a cause of action for breach of an implied contract of -
fair and honest consideration.
SUMMARY OF ARGUMENT

It is RCG’s position that in rejecting RCG’s bid non-responsive, the Navy
mis-interpreted 10 U.S.C. § 6976 as prohibiting the Navy from entering into a
lease with RCG to mine the Naval Academy dairy farm property. 10 U.S.C. §
6976 gives the Navy broad authority to lease the real property containing the dairy
farm and does not expressly prohibit the Navy from leasing the property to RCG
for mining, Moreover, the definition of the term “real property” in 41 C.F.R.

§102-71.20 (2006), as relied upon by the Navy, is not applicable to 10 U.S.C. §



6976.

It is RCG’s position that its Complaint sets forth sufficient facts to state a

cause of action against the Navy for breach an implied contract of good faith and
fair dealing and that the U.S. Court of Federal Claims erred in finding otherwise.
Among other facts, the Navy failed to advise RCG that mining on the Naval
Academy dairy farm property would render their prospective bid non-responsive
and disqualify RCG while at the same time, the Navy was actively soliciting a bid
from RCG to mine the property and authorizing RCG to enter the property for the
purpose of evaluating the mineral resources on the property. RCG advised the
Navy it would bid to lease the subject property for mining purposes, obtained the
Navy’s specific permission to drill the property to evaluate the sand and gravel
reserves and expended significant sums of money in preparing its bid. The Navy
was aware of RCG’s intent to mine the property but maintains that it had no duty
or obligation to advise RCG that mining on said property would render the
prospective bid non-responsive and disqualify RCG. RCG contends that the Navy
provided no rational basis for its action in response to its bid.

ARGUMENT
L. Standard of Review |

When reviewing a dismissal for failure to state a claim upon which relief



can be granted, the court must accept as true all the factual allegations in the
complaint. Leatherman v. Tarrant County Narcotics Intelligence & Coordination

Unit, 507 U.S. 163, 164, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993); Gould, Inc. v.

United States, 935 F.2d 1271, 1274 (Fed.Cir. 1991). The court must indulge all
reasonable inferences in favor of the non-movant. Scheuer v. Rhodes, 416 U.S.
232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974); Perez v. United States, 156 F.3d
1366, 1370 (Fed.Cir.1998); Highland Falls-Fort Montgomery Cent. Sch. Distr. v.
United States, 48 F.3d 1166, 1169-70 (Fed.Cir.1995). The question that the court
must answer in reviewing a dismissal order in such a case is whether the trial court
was correct in concluding that the facts asserted by the plaintiff do not entitle him
to a legal remedy. Boyle v. United States, 200 F.3d 1369, 1372 (Fed.Cir.2000). A
trial court should not dismiss a complaint for failure to state a claim unless it is
“beyond doubt that the plaintiff can prove no set of facts which wouid entitle him

to relief.” Hamlet v. United States, 873 F.2d 1414 (Fed.Cir.1989).

1I. The U.S. Court of Federal Claims Erred in Granting the Motion to Dismiss
Finding that the Navy Correctly Rejected RCG’s Bid as Being
Unresponsive.

The CFC erred in accepting the Navy’s erroneous interpretation of 10
U.S.C. § 6976 and the Navy’s erroneous conclusion that because the definition of

the term “real property” as set forth in the Federal Management Regulations in 41



C.F.R. § 102-71.20 includes “embedded gravel, sand, or stone,” that therefore, the

Navy could not lease the property to RCG for mining purposes because such use

would amount to a “disposal” of real property prohibited by 10 U.S.C. § 6976.
Despite the express authority given to the Navy in 10 U.S.C. § 6976 to lease the
real property containing the dairy farm under such terms as the Navy considers to
be appropriate, subject only to the restriction that any lease be subject to the
condition that the rural and agricultural nature of the property be maintained, the
CFC accepted the Navy’s conclusion that the Navy’s broad authority under 10
U.S.C. § 6976 to lease the dairy farm was limited by the definition of “real
property” in the Federal Management Regulations. The analysis of this issue by
the Court below was simplistic. The Court failed to consider the clear and
unambiguous language of 10 U.S.C. § 6976 that provides the Navy broad
authority to lease the real property containing the dairy farm and failed to consider
that 41 C.F.R. § 102-71.20 (2006) application is limited to the real property
“policies” of the General Services Administration (“GSA”).

10 U.S.C. § 6976, Operation of Naval Academy dairy farm states:

(a) Discretion regarding c.:ontinued operation.

(1) Subject to paragraph (2), the Secretary of the Navy may terminate or

reduce the dairy or other operations conducted at the Naval Academy
dairy farm located in Gambrills, Maryland.



(2) Notwithstanding the termination or reduction of operations at the
Naval Academy dairy farm under paragraph (1), the real property
containing the dairy farm (consisting approximately, 875 acres) —
(A) may not be declared to be excess real property to the needs of
the Navy or transferred or otherwise disposed of by the Navy or
any Federal agency; and
(B) shall be maintained in its rural and agricultural nature.

(b) Lease authority.

(1) Subject to paragraph (2), to the extent that the termination or
reduction of operations at the Naval Academy dairy farm permit, the
Secretary of the Navy may lease the real property containing the dairy
farm, and any improvements and personal property thereon, to such
persons and under such terms as the Secretary considers appropriate. In
leasing any of the property, the Secretary may give a preference to
persons who will continue dairy operations on the property.

(2) Any lease of property at the Naval Academy dairy farm shall be
subject to a condition that the lessee maintain the rural and agricultural
nature of the leased property.

Pursuant to the clear and unambiguous language of this statute, the Navy has
broad authority and discretion to lease the real property containing the dairy farm to
such persons and under such terms as the Secretary of the Navy considers
appropriate. The only restriction placed upon the Navy’s broad authority to lease the
dairy farm in 10 U.S.C. § 6976 is that any lease be subject to the condition that the
lessee maintain the rural and agricultural nature of the leased property. There is no
restriction on leasing the property for mining purposes and the CFC’s interpretation

of 10 U.S.C. § 6976 is contrary to the express language of the statute.

Here, the Navy did not declare the property to be excess and attempt to transfer

10



or dispose of the property as prohibited by 10 U.S.C. § 6976 (a) (2) (A). The Navy

was exercising its broad discretionary authority to lease the property as provided by 10

U.S.C. §6976 (b)(1), which authority 15 not limited by 41 C.F.R. § 102-71.20 (2000).
Congress initially enacted Section 6976 as part of the 1968 Military
Construction Authorization Act. Pub. L. No. 90-110, 81 Stat. 279, 309 (1967).

Section 810(a) of the 1968 Act stated the property “shall not be determined excess to

the needs of the holding agency, nor shall any action be taken by the Navy to close,
dispose of or phase out the Naval Academy Dairy Farm unless specially authorized
by Congress.” Id. Due to objections over the dairy farm’s high operation costs and
the potential to generate income by permitting non-Navy activities at the property, the
Navy was interested in evaluating alternative uses. The local community was
concerned that potential development would change the rural nature of the property.
As a result, Congress revised the statute in 1997 to allow the Navy to terminate or
reduce the operation of the dairy farm with the requirement that any activity to take
place on the property must maintain the rural and agricultural nature of the property.
National Defense Authorization Act for 1998, Pub. L. No. 105-85, 111 Stat. 1629,
2014-2015 (1997); Naval Academy to Close Its Money-Guzzling Dairy, The
Washington Post, April 10, 1997.

The bid solicitation highlights the goal of Section 6976 by emphasizing that the

11



proposals should indicate how the bidder would maintain the property’s rural and

agricultural characteristics in Section 1.0 (Executive Summary), Section 3.4 (Use
Restrictions), and Section 4.3.1B (Technical submission, Master Plan).
Government’s Motion, Exhibit 1 at 3, 5-6, 9. While the Navy could have restricted

the bid proposal to just rural and agricultural activities, it explicitly stated that the

Navy would consider all uses or activities other than rural and agricultural ones,
“provided that the nature of the leased property remains rural and agricultural.”
Government’s Motion, Exhibit 1 at 5.

The purpose apparent in both 10 U.S.C. § 6976 and the bid solicitation to
maintain the rural and agricultural nature of the property illustrates that the “non-
disposal” language is intended to prevent fragmentation of the 875 acre property. The
prohibition in Section 6976 seeks to prevent the type of disposal that would cause the
property to be divided and sold to different owners, such as development of a
subdivision or commercial park. Leasing the property to a mining operation is not
the type of disposal contemplated by Congress. A mining operation would simply
extract the minerals and then reclaim the property, which would not disturb the rural
character of the dairy farm by increasing the population or commercial and residential
buildings in the area. The operation of a mine would ensure that the property

maintains its rural and agricultural characteristics and leave the 875 acres intact as

12



one cohesive stretch of land. The Navy has the option of separating the mining

interest from the surface interest within the limits of 10 U.S.C. § 6976.
Property rights in real estate form a “bundle” of interests and these interests

may include the right to sell and lease, easements, covenants, right-of-ways, mineral

rights, and surface rights. Some interests are possessory, some include the right to

use for certain purposes, and others include a right to take away something of value

from the soil or products of its soil. Gerald Korngold, Comparing the Concepts of
“Property” and “Value” in Real Estate Law and Real Estate Taxation, 25 Real Est.

L.J. 7,9-10 (1996). Despite the differences in the types of interest, any transfer of
interest could be made independent of the other and be considered “disposal” of “Real
Property,” meaning that certain rights are transferred to another for a term or
permanently and the interest no longer belongs to the transferor. Id.

The Navy cites to 41 C.F.R. § 102-71.20 for the definition of “Real Property,”
which includes timber, sand and gravel. Section 102-71.20 is located in Part 102-71,
the general regulations on the real property policies of the General Services
Administration (“GSA”). GSA real property policies cover the “acquisition,
management, utilization, and disposal of real property by Federal agencies....” 41
C.F.R. § 102-71.5. Plaintiff does not dispute that this definition of “Real Property”

includes “timber, embedded gravel, sand or stone,” but “Real Property” is also

13



defined as “any interest in land, together with the improvements, structures, and

fixtures . ...” Compare 41 C.F.R. § 102-71.20 “Real Property” (1) and 41 C.F.R. §
102-71.20 “Real Property” (3). The GSA acknowledges that a property owner may

“dispose” of interests such as “leases, licenses, permits, easements, and other real
estates interests ... .” 41 C.F.R. § 102-75.298.

As such, if Section 6976 is interpreted as literally as the Navy asserts, then the
very leasing of the dairy farm would be prohibited by the Navy’s interpretation. 41
C.F.R.§102-71.20; see 41 C.F.R. § 102-75.298; Government’s Motion, Exhibit 1 at
3-4 (1.0, Executive Summary and 2.0 Existing Conditions, both sections stating that
property was leased for organic crop production and residential use). Instead, real
property law and GSA regulations confirm the general underst;&nding of real property
rights as a “bundle” of interests, which can be severed and conveyed alone or
transferred together.

Relevant to the case at hand, transfer of mineral rights can occur separately
from surface rights. Cochran v. United States, 19 Cl. Ct. 455, 461 (Cl. Ct. 1990)
(finding that gravel was part of the mineral estate and separate from the surface
estate); Yoss v. Markley, 68 N.E.2d 399, 402 (Ohio Misc. 1946). Where minerals
under lands have been conveyed or severed from the surface, the owner of the surface

holds possession of the minerals as trustee for the grantee of the minerals. French v.

14



Chevron, U.S.A., Inc., 896 S.W.2d 795, 797 (Tex. 1995) (stating that a mineral estate
consists of five interests: 1) the right to develop, 2) the right to lease, 3) the right to
receive bonus payments, 4) the right to receive delay rentals, and 5) the right to
receive royalty payments) (internal citations omitted). In addition to the GSA

regulations, the Army regulations also recognize that real property rights are

composed of different interests, such as mineral rights. 32 C.F.R. § 644.502 not only
requires compliance with Army Regulations, AR 405-90, titled “Disposal of Real
Estate,” the procedure for “excessing and disposal” of sand and gravel, it also states
that excess sand and gravel may be “designated for disposition with the land or by
severance and removal from the land.” AR 405-90 at Chapter 6 (DA Disposal of Real
Property) (May 10, 1985). Section 6-1 of AR 405-90 states that GSA has designated
agencies responsible for the disposal of “(1) Improvements without the underlying
land. (2) Standing timber without the underlying land. (3) Embedded gravel, sand,
and stone without the underlying land.” Id. at 6. Again, these regulations show that
the Navy has the option to “dispose” of mining rights or other types of interests,
without engaging in a disposal of the underlying land, consistent with 10 U.S.C. §
6976.

Section 6976 should be and can be interpreted to prohibit only the disposal of

interests that would cause the fragmentation of the property. /d. Transfer of mineral
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rights are within the ambit of section 6976 because the land would remain as one
parcel under the ownership and control of the Navy and maintain its rural and
agricultural characteristics. In addition, severing mineral rights from surface rights
is accomplished as a matter of course by the Army and the GSA. See 41 C.F.R. §
102-71.20; 32 C.F.R. § 644.502; AR 405-90, at 6 (May 10, 1985).

Given the above stated reasons, Plaintiff’s proposal was responsive to the
Navy’s bid solicitation because the Navy has express authority to lease the dairy farm,
because mining is not precluded by 10 U.S.C. § 6976 and because mining would
advance the goal of maintaining the rural and agricultural character of the property.
By refusing to consider a responsive proposal and misinterpreting the law, the
Contracting Officer breached the implied contract of fair and honest consideration.
The CFC’s granting of the Navy’s Motion to Dismiss based on failure to state a claim
must be reversed because RCG’s Complaint sets forth facts upon which relief in the

form of bid preparation and proposal expenses should be awarded.

III. The U.S. Court of Federal Claims erred in finding that the Navy’s Conduct

Was not a Breach of the Implied Contract of Fair and Honest Consideration.
in Violation of the Administrative Procedure Act.

In large part, the CFC’s analysis of this issue was premised on its earlier
finding that the Navy correctly interpreted 10 U.S.C. § 6976 as prohibiting the

Navy from leasing the dairy farm to RCG for mining. The CFC reviewed the
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following four factors identified by the court in Southfork Systems, Inc. v. United
States, 141 F.3d 1124 (Fed. Cir. 1998) for determining whether an implied-in-fact
contract was breached:
(1) subjective bad faith on the part of the [G]overnment; (2) absence of a
reasonable basis for the administrative decision; (3) the amount of
discretion afforded to the procurement officials by applicable statutes and
regulations; and (4) proven violations of pertinent statutes or regulations.
Id at 1132.

With regard to the second and fourth factors above, the CFC simply relied on its

finding that the Navy correctly interpreted 10 U.S.C. § 6976 to prohibit mining on
the property, which as shown in the first argument of this brief, is in error.

With regard to the first factor, whether there was bad faith on the part of the
Navy, the CFC focused on only two paragraphs in RCG’s Complaint and
concluded that the allegations were not sufficient to establish bad faith. While it is
true that RCG did not specifically use the words “bad faith” in their Complaint,
RCG did allege sufficient facts, as discussed below, to state a cause of action for
breach of an implied contract of fair honest consideration.

With regard to the third Southfork factor, the CFC correctly found that the

Secretary of the Navy had the discretion to reject RCG’s proposed use, but failed

17



to recognize that is not what occurred in this case. The Navy did not reject RCG’s
proposed used based on an exercise of discretion. RCG’s bid proposal was
rejected based on the Navy’s erroneous legal interpretation of 10 U.S.C. § 6976
and its determination that RCG’s bid was unresponsive.

The CFC erred in granting the Navy’s Motion to Dismiss pursuant to RCFC
12(b)(6) because RCG’s Complaint alleged sufficient facts to “raise a right to
relief above the speculative level” due to violations of the implied contract of fair
and honest consideration. Bell Atl. Corp. v. Twombly, 127 S.Ct. 1955, 1965

(2007). The United States implicitly promises in its bid solicitations that it will

consider all responsive proposals fairly and honestly. Keco Indus., Inc. v. United
States, 203 Ct. Cl. 566 (Ct. Cl. 1974); Keco Indus., Inc. v. United States, 192 Ct.
Cl. 773 (Ct. Cl. 1970); Heyer Products Co. v. United States, 135 Ct. Cl. 63 (1956).
In this very matter, the U.S. Court of Appeals for the Federal Circuit has ruled that
implied-in-fact contract jurisdiction under 28 U.S.C. § 1491(a)(1) survived the
1996 adoption of the ADRA. Resource Conservation Group, LLC v. United States
Dept. of the Navy, 597 F.3d 1238, 1245-46 (Fed. Cir. 2010). Further, the Court of
Appeals held that the ADRA did not alter or restrict the Court of Federal Claims’
existing jurisdiction in cases such as this. /d. Accordingly, this Court will

evaluate whether the Navy’s action in the handling of RCG’s proposal was
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arbitrary, capricious, illegal or without rational basis. Keco Industries, Inc. v. The

United States, 203 Ct. Cl. 566, 492 F.2d 1200, 1203 (1974). If the soliciting party

withheld the knowledge that it had no intention to consider the bidder’s proposal,
but continued to encourage that bidder to apply, then the soliciting party should
bear the consequences of its misleading representations and actions. See, e.g.
Owen of Georgia, Inc. v. Shelby County, 648 F.2d 1084, 1096 (6™ Cir. 1981); City
of Cape Coral v. Water Services of America, Inc., 567 So. 2d 510, 512-13 (Fla.
Dist. Ct. App. 1990); State Mechanical Contractors, Inc. v. Village of Pleasant

Hill, 477 N.E. 2d 509, 512 (1l1. App. Ct. 1985).

In addition to the allegations in the Complaint, in RCG’s Opposition to the
Department’s 12(b)(6) Motion filed in this Court on January 23, 2009, RCG
outlined why the Navy’s conduct was a breach of the obligation to fairly, honestly
and reasonably deal with this prospective bidder. The facts plead in the Complaint,
and those admitted by the Department set forth a scenario which illustrates that the
notices/solicitation information package, the revisions and the responses to
questions all authorize a mining activity on the property. No flag is raised
questioning the efficacy of mining in any documentation. Furthermore, the actions

taken by the Department of Navy to authorize geological investigation of the
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subject property explicitly demonstrate knowledge of RCG’s plans for bidding a
mining activity and implicitly sanction a mining activity.
As noted, the obligation (or contractual requirement) to provide accurate

representations within the solicitation documents and in its communications with

potentia] bidders includes the obligation to disclose pertinent, material
information. D.F.K. Enter.’s, Inc. v. United States, 45 Fed. Cl. 280, 284 (Fed. Cl.
1999). This is the essence'of the implied contract. Furthermore, the Complaint
illustrates a factual pattern which points out the failure on the part of the Navy to
apprise RCG of limitations imposed upon the response to the RFP, known only to
the Navy. The Navy’s actions, at the very least, border on misrepresentation. The
Navy’s superficial response is that they are under no duty to advise all bidders of
all authorized uses; consequently, there is no duty. In fact, the Navy provides no
legal support for its actions in this case. It asks the Court to adopt a rule that
under the given circumstances there would be no duty to advise RCG that its
proposal will be non-responsive, despite the terms of this solicitation, the
authorization of geological investigation and the general encouragement provided
by Navy personnel.

The record illustrates a very limited number of potential bidders and

recognizes an implicit sanctioning of a proposed mining activity. Under these
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circumstances, there was an obligation for the Navy to disclose its hidden
interpretation of 10 U.S.C. § 6976 prior to expenditure of substantial dollars to
submit a response to the RFP.

The Court of Federal Claims’ conclusion that RCG should have been
aware of and able to discern the Navy’s interpretation of 10 U.S.C. § 6976 is
flawed. First, it presumes that the Navy’s interpretation is correct and that the
Navy’s interpretation is readily apparent by reference to the applicable statute (i.e.,
U.S.C. § 6976), neither of which is true. As explained here, the Navy’s

interpretation is not correct and depends on the incorporation of a definition in the

Federal Management Regulations. Secondly, the Court’s conclusion fails to
consider the Navy’s active participation in the bid protest and its involvement in
RCG’s evaluation of the site for mining.

In reality, the Navy is purposely avoiding disclosure of the entire record.
Simply put, a prima facie showing in the pleadings of arbitrariness is sufficient to
entitle Plaintiff to a hearing. See Keco Industries, Inc. v. U.S., 192 Ct. Cl. 773,
428 F.2d 1233 (1970). It is only after the complete record is examined that the
Court can determine if the Navy’s actions had an appropriate basis or that they

were unreasonable. Id.

21



A.  Honest Consideration of RCG’S Bid Required That the Navy Disclose its
Interpretation of 10 U.S.C. § 6976.

The Department of the Navy has asserted there was no obligation to advise
RCG that its proposed use would be prohibited. 1t cites a few cases which support
the proposition that the Navy has no obligation to provide information that is
reasonably available to a proposed contractor. John Massman Contracting Co. v.
United States, 23 Cl. Ct. 24(1991); see also L. W Matteson, Inc. v. United States,
61 Fed. Cl. 296 (Fed. Cl. 2004). In these cases, the information that was not
provided by the government agency was readily available and could be found and
researched by a prospective bidder for a government contract. Id. The Navy cites
this Court to no case such as this; where an internal agency determination or
opinion interpreting an application of a provision of law to a set of facts would
constitute information “readily available” to bidders. In this case, at some
unknown point in time, the Navy interpreted 10 U.S.C. § 6976 in conjunction with
41 C.F.R. 102-71.20 and determined that a lease to a sand and gravel company
intending to mine, process and sell the aggregate would be a “disposal” of the
Naval Academy Dairy Farm. Only the Navy knew it had made this determination

and only the Navy knew that it was interpreting the definition of the terms “real
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property” in 41 C.F.R. § 102-71.20 as limiting its broad authority under 10 U.S.C.
§ 6976 to lease the dairy farm property.

As pointed out repeatedly, the Department of Navy refuses to even indicate
whether it came upon this interpretation before or after the submission of the bid.

If the Department of Navy had this interpretation, which RCG believes is contrary

to 10 U.S.C. § 6976, prior to the submission of proposals, they withheld
information which was not readily available to RCG. There was no reason for
RCG to even suspect that the Department of Navy had adopted this interpretation

of the law and regulations. The Notice of Availability for Lease for the Bid
Solicitation provided an outline of the lease provisions. Appendix F contained a

list of prohibited uses.! (Exhibit 1, Plaintiffs Opp. to Def. Motion to Dismiss.) Not

'The list prohibited:

Any use that adversely affects the health, safety, morals, welfare, morale, and
discipline of the Armed Forces, such as the sale or use of drug paraphernalia,
illicit gambling, or prostitution on the leased property.

e Any use that requires an environmental permit for storage, treatment,
transportation, disposal, or manufacture of hazardous materials, hazardous
substances, or hazardous wastes on the lease property and is incompatible with
Government objectives.

e Any use that allows partisan political activities on the leased property.

e Any use by entities advocating the overthrow of the United States on the leased

property.

In accordance with Department of Navy policy; consumption, sale or distribution
of alcoholic beverages is and shall be prohibited on the property, except within
private residential quarters, or except as approved in advance by the Government.
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only was mining not listed as a prohibited use, as noted, the Navy actually licensed
the physical drilling of the property by RCG to determine the amount of aggregate
reserves on site.2 RCG had no reason to doubt or investigate the efficacy of its
proposed use.> At a minimum, the Navy could have advised prospective bidders
that it was applying 41 C.F.R. § 102-71.20to 10 U.S.C. § 6976.

Alternatively, if the Department of Navy came upon this interpretation only
after the submission of bids, it adopted an after the fact rationalization to turn
down RCG’s submission (even though RCG would have provided more

compensation than any other bidder). This would be tantamount to an act of bad

faith, clearly arbitrary and capricious towards RCG as well as inconsistent with the
terms of its own solicitation. At a minimum, such action would entitle RCG to

recover its bid preparation expenditures.*

It is noteworthy that in responding to questions posed by bidders concerning natural
resources, the Navy noted no other restrictions beyond the invitation to bid and in fact
advised that the proposals would control how natural resources were to be managed
and that the existing management plan could be amended based upon a successful
bidder’s uses. Gov’t. Appendix, pp. 1-3 (Question 5).

Furthermore, the Navy was made aware of the public opposition to the proposed
mining and still encouraged RCG’s proposal. See The Capital, February 28, 2007.
*Assuming, arguendo that the Navy is correct that it cannot lease for mining, if the
facts were to show that the Department of Navy did not know or did not believe
that mining would be a proscribed use under the proposed lease, at the very least
there would be a mutual mistake of law by both parties which would require a re-
solicitation of the proposed lease. Under these circumstances, it would be
appropriate for the Navy to reimburse the costs incurred in the solicitation since
there was an alternative award of the property.
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This Honorable Court has indicated that the Government may be held liable
for a breach of contract for non-disclosure when (1) the contractor undertakes to
perform without vital knowledge of a fact that could affect performance, cost, or
direction; (2) the Government is aware that the proposed contractor had no
knowledge and had no reason to obtain such knowledge; (3) the contractor
solicitation specifications do not put the contractor on notice to inquire regarding
this issue, and (4) the Government fails to provide the relevant information. See
Northrop Grumman Corp., Military Aircraft Div. v. United States, 63 Fed. Cl. 12
(2004) citing AT&T Communications, Inc. v. Perry, 296 F.3d 1307 (Fed. Cir.
2002), see also Helene Curtis Indus. v. United States, 312 F.2d 774 (Ct. Cl. 1963).
RCG meets these tests.

First, the RCG undertaking was to lease the property for mining purposes;
second, the Government was aware of this purpose and understood that RCG
believed it to be legal; third, the solicitation documents and the Navy’s conduct in
allowing RCG to conduct extensive exploration on the Dairy Farm as part of
preparing its proposal misled RCG into believing that it could achieve its purpose;
and, finally, the Government failed to provide any relevant information regarding
the RCG’s proposed use prior to the submissions. As stated above, the

determination of whether there is a duty to disclose is in part a factual
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determination which has never been addressed by a review of the record in this

case.

CONCI.USION

The decision of the United States Court of Federal Claims should be

reversed. The matter should be remanded for a full evaluation of the record in this
matter.

Respectfully submitted this 6™ day of May, 2011.

Py &,

Warren K. Rich
Anthony G. Gorski

RICH AND HENDERSON, P.C.
51 Franklin Street, Suite 300
Annapolis, MD 21401
410.267.5900

Attorney for Resource Conservation Group, LLC
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§6576 TITLE 10—ARMED FORCES Paga 1980

ing the coet of completing the project by
reason of a fallure to obtain from other do-
nors or sources funds or other resources in
amounts sufficlent to pay the cost of com-
pleting the project; and

(D) is accompanied by—

(1) an irrevocable and unconditional
standby letter of credit for the benefit of
the Naval Academy that is in the amount
of the guarantee and is issued by & major
United States commercial bank; or

(il) a qualified account control agree-
ment.

(3) QUALIFIED ACCOUNT CONTROL AGREE-

MENT.—The term ‘‘qualified account control
agresment'’’, with respect to a guarantee of a
donor, means an agreement among the donor,
the Secretary of the Navy, and a major United
States Investment management firm that—

(A) ansuras the availability of sufficient
funds or other finaneial resources to pay the
smount guaranteed during the period of the
guarantee;

(B) provides for the perfoction of a secu-
rity Interest in the assets of the account for
the United States for the benefit of the
Naval Academy with the highest priority
avallable for liens and security interests
under applicable law;

(C) requires the donor to maintain in an
account with the investment management
firm assets having a total value that is not
less than 130 percent of the amount guaran-

teed; and
(D) requires the investment management

firm, et any time that the value of the ac-
count is lesa than the value required to be
maintalned under subparagraph (C), to lig-
uldate any noncash assets in the account
and reinvest the procesds in Treasury bills
issned under section 3104 of title 81.

(4) MAJOR UNITED BTATES GCOMMERCIAL
BANE.—The term ‘‘major United States com-
mercial bank' means a commercial bank
that—

(A) 1s an insured bank (as defined in sec-
tion 3 of the Federal Deposit Insurance Act
(12 U.8.C. 1813));

(B) 1s headquartered 1n the United States;
and

(C) has net assets in a total amount con-
sldered by the Secretary of the Navy to qual-
ify the bank as a major bank.

(5) MAJOR UNITED STATES INVESTMENT MAN-
AGEMENT FIRM—The term ‘“major United
States investment management firm' means
any broker, dealer, investment adviser, or pro-
vider of Investment supervisory services (as
defined in section 3 of the Securities Exchangs
Act of 1934 (15 U.8.C. 78¢) or section 202 of the
Investment Advisers Act of 1840 (16 U.S8.C.
80b-2)) or a major United States commercial
bank that—

(A) 18 headquartered in the United States;

asnd

(B) holds for the account of others invest-
ment assets in a total amount considered by
the Secretary of the Navy to qualify the
firm as a major Investment management
firm.

{Added Pub. L. 106-65, div. B, title XXVII,
§2871(b)(1), Oct. 5, 1868, 118 Stat. 8T4; amended
Pub. L. 106-398, §1 [[div. A}, title X, §1087(a)(17)],
Oct. 30, 2000, 114 Stat. 1654, 1654A-281; Pub. L.
108-136, div. A, title X, §1031(a)(56), Nov. 24, 2003,
117 Stat. 1603.)

PRIOR PROVISIONE

A prior section 6875, added Pub. L. 103-337, div, A,
title V, §556(b)(1), Oot. 5, 1804, 108 Btat. 2774, related to
position of athletic director of Naval Academy and to
administration of nonappropriated fund aocount for
athletics program of Naval Academy, prior t0 repeal by
Pubd. L. 104-106, div. A, title V, §533(b), Feb. 10, 1996, 110
Stat. 315; Pub. 1., 106-85, div. A, title X, §1073(Q)(1X0),

Nov. 18, 1997, 111 Stat, 1905, effective Oct. b, 1654,
AMENDMENTS

2003—Bubseo. (¢). Pub. L. 108-138 inserted befora pe-
riod at end *‘or, If earlier, the expiration of 14 days fol-
lowing the date on which a copy of the raport is pro-
vided in an slectronic medium pursuant to asction 480

of this title™.
2000—8ubsec. (e)(5). Pub. L. 106-398 inserted a closing
parenthesis after ''80b-2)" in introductory provisions.

§6976. Operation of Naval Academy dairy farm

(a) DISCRETION REGARDING CONTINUED OPER-
ATION.—(1) Subject to paragraph (2), the Sec-
retary of the Navy may terminate or reduce the
dairy or other operations conducted at the
Naval Academy dairy farm located in Gambrills,
Maryland,

(2) Notwithstanding the termination or reduc-
tion of operations at the Naval Academy dairy
farm under paragraph (1), the real property con-
taining the dairy farm {(consisting of approxi-
mately 815 acres)— :

(A) may not be declared to be excess real
property to the needs of the Navy or trans-
ferred or otherwise disposed of by the Navy or
any Federal agency; and

(B) shall be maintained In its rural and agri-
cultural nature.

(b) LBABE AUTHORITY.—(1)} Subject tc para-
graph (3), to the extent that the termination or
reduction of operations at the Naval Academy
dairy farm permit, the Sacretary of the Navy
may lease the real propsrty containing the dairy
farm, and any improvements and personal prop-
erty thereon, to such persons and under such
terms as the Secretary considers appropriate. In
leasing any of the property, the Secretary may
glve a preference to persons who will continue
dairy operatlions on the property.

(2) Any lease of property at the Naval Acad-
emy dairy farm shall be subject to a condition
that the lessee maintain the rural and agricul-
tural nature of the leased property.

(¢) LEABE PROCEEDS.—AI] money received from
a lease entered into under subsection (b) shall be
retained by the Superintendent of the Naval
Academy and shall be avallable to cover ex-
penses related to the property described in sub-
section (a), including reimbursing nonappropri-
ated fund instrumentalities of the Naval Acad-
emy.

(dy) EFFECT OF OTHER LAWS.—Nothing in sec-
tion 6871 of this title shall be construed to re-
quire the Secretary of the Navy or the Super-
intendent of the Naval Academy to operate a
dairy farm for the Naval Academy in Gambrills,
Maryland, or any other location.
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(Added Pub. L. 105-85, div. B, title XXVTII,
§2871(a)(1), Nov. 18, 1897, 111 Stat. 2014; amended
Puh. L. 106-65, div. B, title XXVIII, §26814, Oct. 5,
1699, 113 Stat. 851.)

AMENDMENTS

1998—8Subsecs. (¢), {(d). Pub. L. 106-85 added subsec. {c)
and redesignated former subseo. (o) as (d).

§8977. Grants for faculty research for scientific,
literary, and eduecational purposes: accept-
ance; authorized grantees

(a) ACCEPTANCE OF REBEARCH GRANTB.—The
Secretary of the Navy may authorize the Super-
intendent of the Academy to accept qualifying
research grants under this section. Any such
grant may only be accepted if the work under
the grant is to be carried out by a professor or
ipstructor of the Academy for a scientific, 1it-
erary, or educational purpose.

(b) QUALIFYING GRANTS.—A qualifylng re-
search grant under this section is a grant that is
awarded on a competitive basis by an entity re-
ferred to in subsection (c) for a research project
with a scientific, literary, or educational pur-
pose.

(c) ENTITIES FROM WHICH GRANTS MAY BE AC-
CEPTED.—A grant may be accepted under this
section only from a corporation, fund, founda-
tion, educational institution, or similar entity
that is organized and operated primearily for sci-
entifle, literary, or educational purposes.

(d) ADMINISTRATION OF GRANT FUNDS8.—The
Secretary shall establish an account for admin-
istering funds received as research grants under
this section. The Buperintendent shall use the
funds in the account in accordance with applica-
ble reguletions and the terms and conditions of
the grants recelved.

(e) RELATED EXPENSES.—Subject to such limi-
tations as may be provided in appropriations
Acts, appropriations available for the Academy
may be used to pay expenses incurred by the
Academy in applying for, and otherwise pursu-
ing, award of a qualifying research grant.

() REGULATIONS.—The Secretary of the Navy
ghall prescribe regulations for the administra-
tion of this section.

(Added Pub. L. 105261, div. A, titls X,
§1063(b)(1), Oct. 17, 1998, 112 Stat. 2130.)

§6978. Mixed-funded athletic and recreational
extracurricular programs: authority to man-
age appropriated funds in same manner as
nonappropriated funds

(a) AUTHORITY.—In the case of a Naval Acad-
emy mixed-funded athletic or recreational ex-
tracurricular program, the Secretary of the
Navy may designate funds appropriated to the
Department of the Navy and avallable for that
program to be treated as nonappropriated funds
and expended for that program in accordance
with laws applicable to the expenditure of non-
appropriated funds. Appropriated funds so des-
ignated shall be considered to be nonappropri-
ated funds for all purposes and shall remain
avallable until expended.

(b) COVERED PROGRAMS.—In this section, the
term ‘'Naval Academy inixed-funded athletic or
recreational extracwricular program’ means an

athletic or recreational extracurricular program
of the Naval Academy to which each of the fol-
lowing appliea:
(1) The program 1is not considered a morale,
welfars, or recreation program.
(2) The program is supported through appro-
priated funds.
(3) The program is supported by a nonap-
propriated fund instrumentality.
(4) The program is not a private organization
and is not operated by a private organization.

(Added Pub. L. 108375, div. A, title V, §544(b)(1),
Cct. 28, 2004, 118 Stat. 1906.)

EFFECTIVE DATE

Section applicable only with respect to funds appro-
priated for fiscal yearas after flscal year 2004, ses saction
544{d) of Pub. L. 108-375, sot out as a note under seotion
4359 of this titla.

§6979. Midshipmen: charges and fees for attend-
ance; limitation

(a) PROHIRITION.—Except as provided in sub-
section (b), no charge or fee for tuition, room, or
board for attendance at the Naval Academy may
be imposed unleas the charge or fee 18 specifi-
cally authorized by a law enacted after October
5, 1904.

(b) EXcEPTION.—The prohibition specified in
subsection (a) does not apply with respect to any
item or service provided teo midshipmen for
which a charge or fee 1s imposed as of Octobsr 5,
1804, The Secretary of Defense shall notify Con-
gress of any change made by the Naval Academy
In the amount of a charge or fee authorized

under this subsection.

(Added Pub. L. 108-375, div. A, title V, §5645(b)(1),
Oct. 28, 2004, 118 Stat. 1508.)

§6980. Policy on sexual harassment and sexual
violence

() REQUIRED PoLICY.—Under guidance pre-
scribed by the Secretary of Defense, the Sec-
retary of the Navy shall direct the Superintend-
ent of the Naval Academy to prescribe a policy
on sexual harassment and sexual violence appli-
cable to the midshipmen and other personnel of
the Naval Academy.

{b) MATTERS TO BE SPECIFIED IN PoLICY.—The
policy on sexual harassment and sexuel violence
prescribed under this section shall include speci-
fication of the following:

(1) Programs to promote awareness of the in-
cldence of raps, acquaintance rape, and other
sexual offenses of a criminal nature that in-
volve midshipmen or other Academy person-

nel.

(2) Procedures that a midshipman should fol-
low in the case of an occurrence of pexual har-
asament or sexual violence, including—

(A) if the midshipman choocses to report an
occurrence of sexual harassment or gexual
viclence, a specification of the person or per-
sons to whom the alleged offense should be
reported and the options for confldential re-
porting;

(B) a speclfication of any other person
whom the victim should contact; and

(C) procedures on the preservaticn of evl-
dence potentially necessary for proof of
criminal sexual assault.
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(13) Beed orders—in the circuit where violator resides
or has his principal place of business;

(14) Wage orders—in the District of Columbia or oir-
ouit whare petitioner resides or has his principal place
of business;

(16) Foreign Trade Zones Board orders—in the circuit
where the Zone is located;

(16) Customhouss broker licenses—in circuit where
applicant or licenses resides or has his principal place
of business.

ORDERS ENFOROEABLE

(1) Antitrust and unfalr trade orders—in the circuit
where unlawful act occurred or person allegedly com-
mitting unlawful act resides or carries on business;

(2) National Labor Relations Board’s final orders—in
the oircuit where unfair labor praotics occurred or vio-
lator resides or transacts business;

(3) Beed ordere—in the cirouit where violator resides
or has his principal place of business,

Bection 61 of title 7 of the Canal Zone Code Is also in-
corporatad in sections 1291 and 1292 of this title.

Changes were made in phrassology.

By Senate amendment, this ssction was renumbersd
''1294", and subsec. (b), which related to the Tax Court,
was eliminated. Thereiore, as finally enacted, section
1141(b)(1){2)(3) of Title 26, U.5.C., Internal Ravenus Code
1638, was not one of the sources of this section. The
Senate amendments also sliminated saction 1141 of the
Internal Revenus Code 1939 from the schedunle of re-
peals. Bee Benate Report No. 1659.

AMENDMENTS

1982—Pub. L. 97-164 substituted “Except as provided
in seotions 12392(c), 1292(d), and 1295 of this title, appeals
from reviewable decisions™ for "Appeals from review-
able decisions’ in introductory provisions.

1978—Pub. L. 95-598 directed the amendment of sec-
tion by subsatituting *“‘diactriot, bankruptcy, and terri-
torial” for ‘‘district and territorial' and Ly adding
pars. (5) and (6) relating to panels designated under sec-
tion 160(a) of this title and bankruptoy courts, respec-
tively, which amendment did not become effective pur-
suant to section 402(b) of Pub. L.. 95-598, as amended, set
out as an Effective Date note preceding section 101 of
Title 11, Bankruptcy.

1861—Pars. (4), (5). Pub. L. 87-189 redesignated par. (5)
a8 (4) and repealed former par. (4) which provided that
appeals from the Bupreme Court of Puerto Rico should
be taken (0 the Court of Appeals for the First Circult.
See section 1258 of this title.

1059—Pars. (4) to (8). Pub. L. 86-3 redeslgnated pars.
(5) and (8) as (4) and (5), respectively, and repealed
former par. (4) which provided that appeals from the
Suprame Court of Hawall should be taken to the Court
of Appeala for the Ninth Circuit. SBas section 91 of this
title and notes thereunder.

1958—Par. (3). Pub, L. 85-508 redesignated par. (3) as
(2) and repealed former par. (3) which provided that ap-
peals from the District Court for the Territory of Alas-
ka or any division thereof shonld be taken to the Court
of Appeals for the Ninth Circuit. Bee section 81A of this
title which establishes a United States District Court
for the Btate of Alaska.

Pars. (3) to (7). Pub. L. 85-508 redenignated pars. {4) to
(7) as (3) to (6), respectively.

195)—Per. (7). Act Oct. 31, 1951, added par. (7).

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 offective Oect. 1, 1982,
see soction 403 of Pub. L. 97-164, set out as a note under
section 171 of this title.

EFFECTIVE DATE OF 1959 AMENDMENT

Amendment by Pub. L. 86-3 cifective on admission of
Btate of Hawail into ths UInion, ses nota sat out under
section 91 of this title. Admission of Hawail into the
Union was accomplished Aug. 25, 1959, on iasuance of
Proo. No. 3308, Ang. 21, 1859, 25 F.R. 6868, 73 Stat. c74,
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as required by sections 1 and 7(o) of Pub. L. B8-3, Mar.
18, 1858, 72 Btat. 4, set out as notes preceding seotion 491
of T'tla 48, Territories and Insular Possesaions.

HFFECTIVE DATE OF 1958 AMENDMENT

Amendment by Pub. L. 85-508 affsctive Jan. 3, 1059, on
admisaion of Alasks into the Unlon pursuant to Proc.
No. 3268, Jan. 3, 1959, 24 F.R. 81, 73 Stat. c18, as required
by seotions 1 and B(c) of Pub. L. 85-508, ses notes sot out
under seotion 81A of this title and preceding section 21
of T'tle 48, Territories and Insular Possessions.

TERMINATION OF UNITED BTATES DISTRICT COURT FOR
THE DISTRICT OF THE CANAL ZONE

For termination of the United States Diatriot Court

for the District of the Canal Zone at end of the “transi-

tlon perfod”, being the 30-month period beginning Oct.
1, 1979, and ending midnight Mar. 31, 1983, soa Pura-
graph 5 of Article XI of the Paname Canal Treaty of
1977 and sections 2101 and 2301 to 2203 of Pub. L. 88~10,
title II, Sept. 37, 1978, 93 Stat, 493, formerly classified to
seotions 3831 and 3841 to 3843, respactively, of Title 22,
Foreign Relations and Intercourse.

§ 1295. Jurisdiction of the United States Court of
Appeals for the Federal Circuit

(a) The United States Court of Appeals for the
Federal Circuit shall have exclusive jurisdic-
tion—

(1) of an appeal from a final decision of a dis-
trict court of the United States, the United
States District Court for the District of the
Canal Zone, the District Court of Guam, the
District Court of the Virgin Islands, or the
District Court for the Northern Mariana Is-
lands, if the jurisdiction of that cowt was.

based, in whole or in part, on section 1338 of
this title, except that a case involving a claim

arising under any Act of Congress relating to
copyrights, exclusive rights in mask works, or
trademarks and no other claims under section
1338(a) shall be governed by sections 1281, 1292,
and 1204 of this title;

(2) of an appeal from a final decision of a dis-
trict court of the Unlted States, the United
States District Court for the District of the
Canal Zone, the District Court of Guam, the
District Court of the Virgin Islands, or the
District Court for the Northern Mariana Is-
lands, if the juriediction of that court was
based, in whole or in part, on section 1346 of
this title, except that Jurisdiction of an appeal
in a case brought in a district court under sec-
tion 1346(a)(1), 1346(b), 1346(e), or 1346(f) of this
title or under section 1346(a)(2) when the claim
1s founded upon an Act of Congress or a regu-
lation of an executive department providing
for internal revenue shall be governed by sec-
tions 1291, 1292, and 1284 of this title;

(8) of an appeal from a final decislon of the
United States Court of Federal Claims;

(4) of an appeal from a decision of— .

(A) the Board of Patent Appeals and Inter-
ferences of the United States Patent and

Trademark Office with respect to patent ap-

plications and interferences, at the Instance

of an applicant for a patent o1 any party to

a patent interference, and any such appeal

ghall walve the right of such applicant or

party to proceed under section 145 or 146 of

title 35;

(B) the Under Secretary of Commerce for

Intellectual Property and Directior of the
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United States Patent and Trademark Office
or the Trademark Trial and Appeal Board
with respect to applications for registration
of marks and other proceedings as provided
in gection 21 of the Trademark Act of 1946 (15
U.8.C. 1071); or

(C) a district court to which a case was di-
rected pursuant to section 145, 148, or 154(b)
of title 35;

(5) of an appeal from a final decigion of the
Unitad States Court of International Trade;

(6) to review the final determinations of the
United States International Trade Commis-
slon relating to unfair practices in import
trade, made under section 337 of the Tariff Act
of 1930 (19 U.S.C. 1337);

{7) to revlew, by appeal on questions of law
only, findings of the Secretary of Commerce
under U.8. note § to subchapter X of chapter 98
of the Harmonized Tariff Schedule of the
United States (relating to importation of in-
struments or apparatus);

{8) of an appeal under section 71 of the Plant
Variety Protection Act (7 U.S.C. 2481);

(9) of an appeal from & final order or final de-
cision of the Merlt Systems Protection Board,
pursuant to ssctions 7703(b)(1) and 7703(d) of
title 5;

{10) of an appeal from a final decision of an
agency board of contract appeals pursuant to
section B(g)1) of the Contract Disputes Act of
1978 (41 U.S.C. 607(e)(1));

(11) of an appeal under section 211 of the Eco-
nomic Stabilization Act of 1870;

(12) of an appseal under section 5 of the Emer-
gency Petroleum Allocation Act of 1973;

(13) of an appeal under section 6506(c) of the
Natural Gas Policy Act of 1978; and

(14) of an appeal under section 523 of the En-
ergy Policy and Conservation Act.

(b) The head of any executive department or
agency may, with the approval of the Attorney
General, refer to the Court of Appeals for the
Federal Circuit for judicial review any final de-
cision rendered by a board of contiact appeals
pursuant to the terms of any contract with the
United States awarded by that department or
agency which the head of such department or
agency has concluded is not entitled to finality
pursuant to the review standards specified in
section 10(b) of the Contract Disputes Act of 1978
(41 U.8.C. 608(b)). The head of each executive de-
partment or agency shall make any referral
under this sectlon within one hundred and twen-
ty days after the recelpt of a copy of the final

appeal decision.
(c) The Court of Appeals for the Federal Cir-

cuit shall review the matter referred in accord-
ance with the standards specified in section 10(b)
of the Contract Disputes Act of 1978. The court
ghall proceed with judicial review on the admin-
istrative record made before the board of con-
tract appeals on matters so referred as in other
cases pending in such court, shall determine the
issue of finality of the appeal decision, and
shall, if appropriate, render judgment thereon,
or remand the matter to any administrative or
executive body or official with such direction as
it may deem proper and just.

(Added Pub. L, 97-164, title I, §127(a), Apr. 2,
1083, 06 Stat. 37; amended Pub. L. 88-623, title II,

§205(a), Nov. 8, 1984, 98 Stat. 3388; Pub. L. 100-418,
title I, §1214(a)(3), Aug. 23, 1988, 102 Stat. 1156;
Pub, L. 100-702, title X, §1020(a)(3), Nov. 19, 1988,
102 Stat. 4671; Pub. L. 102-572, title I, §102(c),
title IX, §802(b)(1), Oct. 29, 1992, 106 Stat. 4507,
4516; Pub. L. 106-113, div. B, §1000(a){9) [title IV,
§§4402(b)(2), 4733(b)(14)], Nov. 28, 1889, 118 Stat.
1536, 1501A~-560, 1601A-584.)

REPERENCEE IN TEXT

The Harmonlzed Tariff Schedule of the United States,
referred to in subasc. (a)(7), i8 not sat out In the Code.
See Publication of Harmonized Tariff Bchedule note set
out under section 1202 of Title 19, Customs Duties.

Baction 211 of the Economic Stabilization Act of 1870,
referred to in subsec. (a)(11), 1s section 211 of Pub. L.
91-379, title II, a8 amended, formerly et out as an Eoo-
nomic Stabilization Program note under saction 1804 of
Title 12, Banks and Banking.

Hection 5 of the Emergency Petroleum Allocation
Act of 1973, referred to in subsec. (a)(12), is section § of
Pub. L. 93-159, as amended, which was classified to sec-
tion 7564 of Title 15, Commerces and Trade, and was omit-
ted from the Coda,

Section 506(c) of the Natural Gas Policy Act of 1978,
referred to in subaec. (a)(13), is classified to saction
3416(c) of Title 15.

Section 5§23 of ths Energy Policy and Conservation
Act, referred to in subsec. (a){14), 18 classiffed to sec-
tlon 6393 of Title 42, The Public Health and Welfare.

AMENDMENTS

1898—Bubgec. (a){4)(A). Pub. L. 106-113, §1000(a)9)
[title IV, §4782(b)(14)(A)], insertad “United States" be-
fore ""Patent and Trademark'.

Bubsec. (a)(4)(B). Pub. L. 106-113, § 1000(a)9) [title IV,
§4132(0)(14)(B)], substitnted “Under Secretary of Com-
meroe for Intellectual Property and Director of the
United States Patent and Trademark Office™ for ‘'Com-
missioner of Patants and Trademarka®.

Subsec. (&)(4)(C). Pub. L. 106-113, §1000(a)(8) [title.IV,
§4402(b}(2)], substituted *'145, 148, or 154(b)" for “‘146 or
1467,

1882—Bubsec. (a)(3). Pub. L. 102-572, §502(b)(1), sub-
stituted “United States Court of Federal Claims" for
""United States Claimas Court™.

Bubsac. (a)(11) to (14). Pub. L. 102-572, §102{c), added
pars, (11) to (14).

1088—Bubeec. {(a)(1). Pub., L. 100-702 inserted
*', exolusive rights in mask worlks," after “‘copyrights".

Subsec. (a)(7). Pub. L. 100-418 substituted¢ "“U.8. note
6 to subchapter X of chapter 98 of the Harmonired.Tar-
iff Bchedule of the United States' for ‘‘headnote § to
schedule 8, part 4, of the Tari{f Bchedules of the United
Btates'".

1884—RBubsec. (a}{4)(A). Pub. L. 98-622 substituted
“Patent Appeals and" for '*Appeals or the Board of Pat-
snt", .

EFFECTIVE DATE OF 1860 AMENDMENT

Amendmeant by section 1000(a)(9) [title IV, §4402(b)(2)]
of Pub. L. 106-113 effoctive on date that is 6 months
after Nov. 29, 1999, and, excapt for design patent appli-
cation filed under chapter 16 of Title 35, applicabls to
any application flled on or after such date, see section
1000(a)}(8) [title IV, §4405(a)] of Pub, L. 106-113, set out
as & note under section 164 of Title 35, Patents.

Amendment by seotion 1000(a)(9) [title IV,
§4733(b)(14)] of Pub. L. 106-113 effeotive 4 months after
Nov. 28, 1999, see ssction 1000{a)(9) [title IV, §4731] of
Pub. L. 106-118, set out as a note under section 1 of
Title 35, Patenta.

EFFBCTIVE DATE OF 1992 AMENDMENT

Amendment by section 102(c) of Pub. L. 102-572 sffac-
tive Jan. 1, 1993, soe section 1101(a) of Pub. L. 102-573,
8et out as a note under section B0b of Title 3, The Con-
gress.
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Amendment by section 802(b)(1) of Pub. L. 102-573 ef-
fective Oot. 29, 1893, see section 911 of Pub. L. 103-572,
set out as & note under section 171 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L, 100-418 effective Jan. 1, 1988,
and applicable with respect to articles entered on or
after such date, see section 12117(b)(1) of Pub. L. 100-418,
set out a3 an Effective Date note under section 3001 of
Title 18, Customs Duties.

EPFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-632 applicable to all United
Btates patents granted before, on, or after Nov. 8, 1984,

and to all applicationa for Unitad States patents psnd-
ing on or flled after that date, except as otharwise pro-
vided, sae saction 108 of Pub, L. 8§-633, sat out as & note
under section 103 of Title 35, Patents.

Amendment by Pub. L. 88-632 siffective three months
after Nov. 8, 1884, ase section 207 of Pub. L. §8-623, et
out aa a nots under section 41 of Title 35.

EFFECTIVE DATE

Saction effective Oot. 1, 1982, ses section 402 of Pub.
L. §7-164, set out as an Effactive Date of 1982 Amend-
ment note under saction 171 of this title.

ABOLITION OF TEMPORARY EMERGENOY COURT OF
APFEALS

Bection 102(d), (e) of Pub. L. 103-572 provided that:

“{d) ABOLITION OF COURT.—The Temporary Emer-
gency Court of Appeals created by section 211(b) of the
Economio Stabilization Aot of 1870 [Pub. L. 81-379, for-
merly ast ont a8 a note under section 1904 of Title 13,
Banks and Banking] is abolished, effective 8 months
after the date of the enactment of this Act [Oot. 28,
1892].

() PENDING CABES.—(1) Any appeal which, before
the affsctive date of abolition desaribad in subsection
(4), is psnding in the Tomporary FEmergency Court of

Appeala but has not been submittad to a panel of such
court as of that date shall be assigned to the United
States Court of Appeals for the Federal Clrouit as
though the appsal had originally bean filad in that
court.

‘'(2) Any oase which, before the effective date of abo-
lition described in subsection (d), has bsen submitted
to a panel of the Temporary Emergency Court of Ap-
peals and as to which the mandate has not been issued
aa of that date shall remain with that panel for all pur-
posas and, notwithstanding the provisions of sections
291 and 262 of title 38, United States Code, that pansl
shall be nasigned to the United Btateas Court of Appeals
for the Federal Circuit for the purposs of deciding such
caso."

TERMINATION OF UNITED BTATES DISTRICT CQURT FOR
THE DISTRICT OF THE CANAL ZONE

For tarmination of the United States District Court
for the District of the Canal Zone at end of the *‘transi-
tion period’, being the 30-month period beginning Oot.
1, 1878, and ending midnight Mar, 31, 1983, sse Para-
graph & of Articls XI of the Panama Canal Treaty of
1877 and seotions 2101 and 3201 to 2303 of Pub. L. 96-T0,
title II, Sept, 27, 1679, 93 Stat. 483, formerly claasified to
sections 3831 and 3841 to 3843, respectively, of Title 23,
Foreign Relations and Intercourse.

§1206. Review of certain agency actions

(a) JURISDICTION.—Subject to the provislons of
chapter 179, the United States Court of Appeals
for the Federal Circuit shall have jurisdiction
over a petition for review of a final declsion
under chapter 5 of title 3 of—

(1) an appropriate agency (as determined

under section 454 of title 3);

(2) the Federal Labor Relations Authority
made under part D of subchapter II of chapter

5 of title 3, notwithstanding section 7123 of
title 5; or

(3) the Secretary of Labor or the QOccupa-
tional Safety and Health Review Comrnission,
made under part C of subchapter II of chapter
5 of title 3.

(b) FILING OF PETITION.—Any petition for re-
view under this section must be filed within 30
days after the date the petitioner receives no-
tice of the final decision.

(Added Pub. L. 104-331, §3(a)(1), Oct. 28, 1998, 110
Stal, 4066.)

PRICR PROVIBIONS

A prior section 1396, added Pub. L. 97-1684, title I,
§127(a), Apr. 2, 1983, 06 Btat. 39, related to precodence of
cases in United Btates Court of Appeals for the Federal
Circuit, prior to repeal by Pub. L. 98-620, title IV,
§402(29)(C), Nov. 8, 1984, 88 Btat, 33569, .

EFFECTIVE DATE

Beotion 3(d) of Pub. L. 104-331 provided that: *The
amendments mads by this section (enacting thia sec-
tion and sections 1413 and 3901 to 3908 of this title and
amending sections 1346 and 2402 of this title] shall take
effect on Ootober 1, 1987,

CHAPTER 85—DISTRICT COURTS;

JURISDICTION
Sec. )
1330. Actions against foreign states.
1331. Federal question.

1333. Diversity of citizenship; amount in oon-
troveray; costs,

1333. Admiralty, maritime and prize casas.

1334. Bankruptoy cases and procesdings.

1385. Interpleader. )

1336. Surface Transportation Board's orders.

1337. Commerce and antitrust regulations; amount
in controversy, costa.

1328. Patenta, plant variety proteation, copyrights,
mask works, designs, trademarks, and un-
fair competition.

1339, Postal matters.

1840. Internal revenne; customs duties.

1341, Taxas by States.
1943, Rate orders of State agencies.
1343 Civll rights and sleotive franchisa.

1344. Election digputes.

1345. United States as plaintifr.

1348. United Btates as dafendant.

1347, Partition aotion where Unlted States is joint
tenant.

1348, Banking association as party.

1349. Corporation organized under federal law as

Y.

1350, Alien’s action for tort.

1361. Consuls, vice consuls, and mambers of a diplo-
matio mission as defendant.

1362, Bonds axecuted under federal law.

13b3. Indian allotmeants,

1364, Land grants from different statea,

1366. Fine, penalty or forfaiture.

1358. Seisures not within admiralty and maritime
Jurisdiction.

1357. Injuries under Federal laws.

1358, Eminent domain.

1358. Parties collusively joined or made.

1360. Btate civil jurisdiction in actions to which
Indians are partias.

1361, Actlon to compel an officer of the United
States to perform his duty.

1362, Indlan tribes.

1363. Jurore’ employment rights,

1364. Direct actions against insurers of members of
diplomatic missions and their families.
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(4) DENIAL OF APPEAL.~-If a final judgment
on the appeal under paragraph (1) is not issued
before the end of the period described in para-
graph (2), including any extension under para-
graph (3), the appeal shall be denied,

(d) EXCEPTION.—This section shall not apply to
any class actlon that solely involves—

(1) a claim concerning a covered security as
defined under section 18(f)(3) of the Securities
Act of 1833 (15 U.8.C. 78p{f)(3}%) and section
2B(D(SUE) of the Securities Exchange Act of
1934 (15 U.8.C. 78bb(D)(5)(E));

(2) a claim that relates to the internal af-
fajra or governance of a corporation or other
form of business enterprise and arises under or
by virtue of the laws of the State in which
such corporation or business enterprise iz in-
corporated or organized; or

(3) a claim that relates to the rights, duties
(including flduciary duties), and obligations
relating to or created by or pursmant to any
security (as defined under section 2(a)(1) of the
Securities Act of 1833 (15 U.S.C. Mb(a)(1)) and
the regulations issued thersunder).

(Added Pub. L. 109-3, §5(a), Feb. 18, 2005, 119
Stat. 12.)

EFFECTIVE DATE

* Bection applicable to any civil actlon commenced on
or after Feb. 16, 2005, see section 8 of Pub. L. 109-3, set
out a9 an Effective Date of 2005 Amendment note under

section 1332 of this titls.

[CHAPTER 50—OMITTED]

CODIFICATION

Chapter 90, consisting of sections 1471 to 1483, which
was Added by Pub. L. 85-888, title IT, §241(a), Nov. 6,
1978, 92 Btat. 2668, and which related to district courts
and bankruptey courts, did not bacome effective pursu-
ant to section 402(b) of Pub. L. 05-596, as amendsad, sot
out as an Effactive Date nots preceding section 161 of
Title 11, Bankruptoy.

TRANSITION TO NEW COURT BYSTEM

Pub. L. 85-598, title IV, §409, Nov. 6, 1978, 92 Stat, 2687,
as amended by Pub. L. 95-249, §1(d), Mar. 31, 1084, 68
Btat. 116; Pub. L. 88-371, §1(d), Apr. 30, 1984, 98 Stat. 169;
Pub. L. 98-399, §1(d), May 25, 1084, 98 Stat. 214; Pub. L.
86-325, §1(d), June 20, 1984, 68 Biat. 268; Pub. L. 98-353,
title I, §121(d), July 10, 1984, §8 Stat. 346, which provided
for transfer to the new court system of cases, and mat-
ters and proceedings in cases, under the Bankruptcy
Act [former Titla 11] pending at ths end of Sept. 30,
196838, in the courts of bankruptoy continued under sec-
tion 404(a) of Pub. L. 95-598, with certain exceptions,
and oages and proceedings arising under or related to
cases under Title 11 pending at the end of July S, 1984,
and directed that civil actions pending on July 8, 1984,
over which s bankruptcy court had jurisdiction on J uly
9, 1884, not abate, but continuation of such actions not
finally determined before Apr. 1, 1985, he removed to a
bankruptcy court under this chapter, and that all law
books, publications, eto., furnished bankruptey judges
as of July 9, 1984, ba transfarred to the United States
bankruptey courta undsr the supervislon of the Direc-
tor of the Administrative Office of ths United Btates
Courts, was repeelsd by Pub. L. 98-853, title I, §122(a),
July 10, 1684, 98 Btat. 343, 846, eff. July 10, 1984,

18¢ in original. Probably should be “77p(f)(3)".

CHAPTER 91—UNITED STATES COURT OF
FEDERAL CLAIMS

Bao.

1491, Claims against United Btates generally; ac-
tions involving Tennessee Valley Author-
tty.

1493, Congressional reference cases,

[1493. Repealed.]

1494. Aoccounts of officers, agents or contractors.

1495, Damages for unjust conviotion and imprison-

ment; claim against United Btates.

1496, Disbursing officers’ claims.

1497, Oyster growers' damages {rom dredging oper-
ations,

1488, Patent and copyright cases.

1489, Liquidated damages withhsld from contrac-
tors under chapter 87 of title 40.

1500. Pendency of clalms in other courts,

1601. Penslons.

1502. Treaty cases.

1503. Bet-offs,

[1504. Repealed.]

1605. Indian claims.

[1508. Repealed.]

1507. Juriediction for certain dsclaratory judg-
ments.

1508. Jurisdiction for certain partnership proceed-
Ings.

1509, No jurisdiction in ceses involving rafunds of
tax shelter promoter and understatement
penalties.

HISTORICAL AND REVISION NOTES
194% AcT

This section inserts in the analysis of chapter 91 of

title 28, U.S.C., {tem 1505, corresponding to new section
1505.

AMENDMENTS

2006—Pub. L. 109-284, §4(1), Sept. 27,°2008, 130 Stat,
1211, substituted “‘chapter 87 of title 40" for “Contract
Work Hours and Bafety Standards Act' in 1tem 1489,

1882—Pub. L. 102-573, title IX, §902(a)(1), Oct. 29, 1083,
108 Btat. 4518, substituted “UNITED BTATES COURT
OF FEDERAL CLAIMS" for “UNITED STATES
CLAIMB COURT" as chapter heading.

1984—Pub. L. 08-369, div. A, title VII, §714gX(®), July
18, 1984, 98 Btat. 862, added item 1500. -

1882—Pub. L, 87-248, title IV, §402(c)(16)(B), Sept. 3,
1982, 96 Btat. 669, added item 15608.

Pub. L. 97-164, title I, §133(eX2)(B), (f), (b)), ()(2), Apr.
2, 1882, 96 BStat. 41, substitutsd “UNITED STATES
CLATMS COURT*' for “COURT OF CLAIMS' in chapter
heading, substituted “Liquidated damages withheld
from contractors under Contract Work Hours and Safe-
ty Standards Act” for “Penaltiea imposed againat con-
tractors undsr efight hour law* in item 1489, and struck
out itema 1504 *“Tort Cleims' and 1506 ““Transfer to cure
defect of jurisdiction”.

1976—Pub. L. 94455, title XIIT, §1306(b)(9)(B). Oct. 4,
1678, B0 Btat. 1720, added item 1507.

1960—FPub. L. 86-770, §2(b), Bept. 13, 1960, 74 Stat. 912,
added 1tem 1508.

Pub. L. 86-728, §4, Sept. 8, 1060, 74 Stat, 8§50, sub-
stituted “Patent and copyright cases' for “Patent
oages' in item 1488,

1954—Act Sopt. 8, 1954, ch. 1263, §43, 68 Stat. 1241, in-
serted **; actions involving Tennessee Valley Author-
ity in item 1491 and struck out item 1493 "Depart-
mental reference casea'.

1849—Act May 24, 1948, ch. 139, §88, 83 Stat. 102, added
item 1505.

§1491. Claims against United States generally;
actions involving Tennessee Valley Aut_hority

(a)(1) The United States Court of Federal
Claims shall have jurigdiction to render judg-
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ment upon any claim against the United States
founded either upon the Constitution, or any
Act of Congress or any regulation of an execu-
tive department, or upon any express or impliad
contract with the United States, or for lig-
uldated or unliguidated damages in cases not
sounding in tort. For the purpose of this para-
graph, an express or implied contract with the
Army and Air Force Exchange Service, Navy Ex-
changes, Marine Corps Exchanges, Coast Guard
Pxchanges, or Exchange Councils of the Na-

tional Aeronautics and Space Administration
shall be considered an express or implied con-
tract with the United States.

(2) To provide an entire remedy and to com-
plete the relief afforded by the judgment, the
court may, as &n incident of and collateral to
any such judgment, issue orders directing res-
toration to office or position, placement in ap-
propriate duty or retirement status, and correc-
tion of applicable records, and such orders may
be issued to any appropriate officlal of the
United States. In any case within its jurlsdie-
tion, the court shall have the power to¢ remand
appropriate matters to any administrative or
executive bhody or official with such direction as
it may deem proper and just. The Court of Fed-
eral Claims shall have jurisdiction to render
judgment upon any claim by or agalnst, or dis-
pute with, a contractor arising under section
10(a)(1) of the Contract Disputes Act of 1978, in-
cluding a dispute concerning termination of a
contract, rights in tangible or intangible prop-
erty, compliance with cost accounting stand-
ards, and other nonmonetary disputes on which
a decision of the contracting officer has been is-
sued under section § of that Act.

(b)(1) Both the Unites! States Court of Federal
Claims and the district courts of the United
States shall have jurisdiction to render judg-
ment on an action by an interested party object-
ing to = solicitation by a Federal agency for bida
or proposals for a propoged contract or to a pro-
posed award or the award of a contract or any
alleged violation of statute or regulation in con-
nection with a procurement or a proposed pro-
curement. Both the United States Court of Fed-
eral Claims and the district courts of the United
States shall have jurisdiction to entertain such
an action without regard to whether suit is in-
atituted before or after the contract is awarded.

(2) To afford rellef in such an action, the
courts may award any relief that the court con-
glders proper, including declaratory and injunc-
tive relief except that any monetary relief shall
be limited to bid preparation and proposal costs.

(3) In exercising jurlsdiction under thie sub-
section, the courts shall give due regard to the
interests of national defense and national secu-
rity and the need for expeditious resolution of
the action.

(4) In any action under this subsection, the
courts shall review the agency's decislon pursu-
ant to the standards set forth in section 708 of
title 5.

(5) If an interested party who is a member of
the private sector commences an action de-
geribed in paragraph (1) with respect to a public-
private competition conducted under Office of

180 in original. Probably shiould be "'Tiniteq",

Management and Budget Circular A-76 regard-
ing the performance of an activity or function of
a Federal agency, or a decislon to convert a
function performed by Federal employees to pri-
vate sector performance without a competition
under Office of Management and Budget Cir-
cular A-T6, then an interested party described in
gection 3551(3)(B) of title 31 shall be entitled to
intervene in that action.

(c) Nothing herein shall he construed to give
the United States Court of Federal Claims juris-

diction of any civil action within the exclusive
jurisdiction of the Court of International Trade,
or of any action against, or founded on conduct
of, the Tennessee Valley Aunthority, or to amend
or modify the provisions of the Tennessee Valley
Authority Act of 1933 with respect to actions by
or against the Authority.

{June 25, 1948, ch. 646, 62 Stat. 940; July 28, 1953,
ch. 253, §7, 67 Stat. 226; Sept. 8, 1954, ch. 1263,
§44(n), (b), 68 Btat. 1241; Pub. L. 91-850, §1(b),
July 23, 1970, 84 Stat. 449; Pub. L. 92-415, &1, Aug.
29, 1972, 86 Stat. §53; Pub. L. 85-868, §14(1), Nov.
1, 1978, 92 Stat. 2391; Pub. L. 96-417, title V, §509,
Oct. 10, 1980, D4 Stat. 1748; Pub. L. 97-164, title I,
§133(a), Apr. 2, 1982, 06 Stat. 39; Pub. L, 102-§73,
title IX, §§902(a), 907(b)(1), Oct. 29, 1892, 106 Stat.
4616, 4519; Pub. L. 104-320, §12(a), Oct. 19, 1996, 110
Stat. 3674; Pub., L. 110-161, div. D, title VII,
§789(e)(2), Dec. 28, 2007, 131 Stat. 2031; Pub. L.
110-181, div. A, titie ITI, §326(c), Jan. 28, 2008, 122
Stat. 63; Pub. L. 110-417, [div. Al title X,
§1081(d), Oct. 14, 2008, 122 Stat. 4613.)

HISTORICAL AND REVIHION NOTES

Based on title 28, U.B.C., 1840 ad., §350(1) (Mar, 3, 1011,
ch. 231; §145, 38 Stat, 1136).

District courts are given concurrent jurisdiotion of
certain claims against the United States under section
1346 of this title. (Bes alac reviser's note under that sec-
tion snd section 1621 of this title relating to jurisdic-
tion of the Tax Court.)

The provise in ssction 250(1) of title 28, U.8.C., 1840
ed., relating to claims growing out of the Civil War,
ocommonly known as "“war claims,” and other claims
which hed been reported adversely before March 3, 1887
by any court, department, or commisaion authorised to
determine them, were omitted as obsolete.

The exception in section 350(1) of title 28, U.B.C., 1940
ed., as to pansion claims appears in seotion 1501 of this
title.

Words "'in respsot of which claima the party would be
entitled to redross againat the United States sither in
a court of law, equity, or admiralty, if the United
Btatea were suable’ were omitted as unnecessary since
the Court of Claims manifestly, under this section will
dstermine whether a petition against the United Btates
states a cause of action. In any event, the Court of
Claims hes nc admiralty jurisdiction, but the Buits in
Admiralty Act, sections 741-753 of title 46, U.B.C., 1940
ed., Bhipping, vests excluaive jurisdiction over suits in
admiralty agalnst the United States in the diatriot
courta. Sanday & Co. v. U.S., 1833, 76 Ct.Cl. 370.

For additional provisions respecting jurisdiction of
the aourt of claims in war contract ssttlomont oanses
sae section 114b of Title 41, U.A.C., 1940 ad., Public Con-
tracta.,

Changes were mnade in phrassology.

REFERENCES IN TEXT

Sections § and 10{a)(1) of the Contract Disputes Act of
1978, referred to in subsec. (a)(2), are classified to sec-
tions 805 and 609(a)(1), respectively, of Title 41, Publio
Contracts.

The Tennessea Valley Authority Act of 1933, referred
to in subsec. (), is act May 18, 1033, ch, 32, 48 Stat. B8,
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as amended, which is classified gensrally to chapter
12A (§831 et seq.) of Title 16, Conservation. For com-
plete classification of this Act to the Code, see section
831 of Title 16 and Tables.

AMENDMENTS

2008—Bubsec. {(b)(5}. Pub. L. 110-417 struck out par, (5),
as added by Pub. L. 110-161, which read as follows: "“If
a private sactor interested party commences an action
desoribed in paragraph (1) in the case of a publio-pri-
vate competition conducted under Office of Manage-
ment and Budget Circular A-76 regarding performance
of an activity or function of a Federal agency, or a de-
cision to convert a function performed by Federal em-
ployees to private sector performance without a com-
petition under Office of Management and Budget Cir-
cular A-78, then an official or psraon describsd in sac-
tion 3561(3)(B) of title 31 shall be entitled to intervens
in that action,”

Pub. L. 110-181 added par. ().

2007—Subasc. (b}5). Pub. L. 110-181 added par. (5).

1996—Subsec. (a)(3). Pub. L. 104-320, §13(a)(2), struck
out par. (3) which read as follows: *To afford complete
rolief on any contract claim brought before the con-
traoct 18 awarded, the court shall have exolusive juris-
diction to grant declaratory judgments and such equi-
table and extraordinary rellef as it deems proper, in-
cluding but not limited to injunctive relief. In exarcis-
ing this jurisdiction, the court shall give due regard to
the interests of national defense an¢ national secu-
rity."”

Subsacs. (b), (c). Pub. L. 104-320, §12(a)(1), (3), addad
subeso. (b) and redesignated former subsec. (b) as (o).

1992—Bubseo. (a)(1). Pub. L. 102-573, §602(a)(1}, sub-
stituted “United Btates Court of Federal Claims’ for

“United States Claims Court".

Subsec. (8)(2). Pub. L. 102-572, §907(b)(1), inserted be-
fore period at end *, including a dispute concerning
termination of a contract, rights in tangible or intangi-
ble property, compliance with cost accounting stand-
ards, and othar nonmonetary disputes on which a deci-
sion of the contracting officer has been issued under
section 6 of that Act”.

Pub. L. 102-572, §802(a)(2), substituted **‘Court of Fed-
eral Claima" for *Claims Conrt".

Bubsec. (b). Pub. L. 102-573, §802(a)(1), substituted
"“United Btales Court of Federal Claims" for “United
States Claims Court’,

1882—Subsec. (a)(1). Pub. L. 87-164 designated first
two sentences of existing first undesignated paragraph
as subsec. {(a)(1) and substitnted *“United States Claima
Court" for “Court of Claims*.

Bubses. (a)(2). Pub, L. 97-164 designated third, fourth,
and fifth sentences of existing first undesignated para-
graph as par. (2) and subatituted '"The Claims Court™
for ““The Court of Clalms' and '"arising under section
10(a)(1) of the Contract Disputes Act of 1878'* for ‘‘aris-
ing under the Contraot Disputes Aot of 1978".

Bubsec. (a)(3). Pub. L. 87-164 added par. (8).

Bubsec. (b). Pub. L. 97-164 designated existing sscond
undesignated paragraph as subgec. (b) and aubatituted
"“United States Clalms Court" for ‘‘Court of Claims”,
“conduct of, the Tennesses Valley Authority, or’" for
"‘actions of, the Tennessee Valley Authomty, nor',
“Tennesses Vallsy Authority Act of 1833" for '“T'sn-
nessae Valloy Authority Act of 1833, as amended,”, and
“actions by or against the Authority" for ‘'suits by or
agalnsat the Authority".

1980—Pub. L. 96-417 substituted *“Court of Claims of
any clvil action within the exclusive jurisdiction of the
Court of International Trade, or of any action” for “in
suits’ in second par,

1978—Pub. L. 95-563 provided that the Court of Claims
would have jurisdiction to render judgment upon any
claim by or against, or disputs with, a contractor aris-
ing under the Contract Disputes Aot of 1978,

1872—Pub. L. 92415 inserted provisions authorizing
the court to issue orders directing restoration to office
or position, placement In appropriate duty or retire-
ment status and correction of applicable records and to

{ssue such orders to any United States official and to
remand appropriate matters to administrative and ex-
eoutive bodies with proper directions.

1970—Pub. L. 91~350 specified that the term '‘express
or implied contracts with the United States" includes
express or implied contracts with the Army and Ailr
Force Exchange Bervice, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or Exchange
Councils of the National Aeronautics and Space Admin-
1stration,

1854—Act Sept. 3, 1954, inserted *; actions {nvolving
Tennessss Valley Authority' in section catchline and
altered the form of firat par. to spell out the general ju-
riadiction of the Court in paragraph form rather than
as olausaes of the par,

1963—Act July 28, 1953, substituted '‘United States
Court of Claims" for "“Court of Claims' near beginning
of section, and inserted last par.

EFFECTIVE DATE OF 2008 AMENDMENT

Pub, L. 110-181, div, A, title IT, §836(d), Jan. 28, 2008,
1323 Btat. 63, provided that: “‘Subparagraph (B) of seo-
tion 3561(2) of tltle 31, United States Code (as added by
subsection (a)), and paragraph (5) of saction 1491(k) of
title 23, United States Code (a8 added by subsection
(c)), shall apply to—

‘(1) & protest or oivil action that challenges final
seleotion of the scurce of performance of an activity
or function of & Federal agency that is made pursu-
ant to a study initiated under Offios of Management
and Budget Circular A-T6 on or aftsr January 1, 2004;
and

''(3) any other protest or civil action that relates to
& public-private competition initiated under Offics of
Managemsnt and Budget Circular A-78, or to a deci-

gion to convert a funetion performed by Federal em-
ployees to private ssctor performance without a com-
petition under Office of Menagemsent and Budgst Cir-
cular A-76, on or after the date of the enactment of
this Aot [Jan. 28, 2008)." .

EFFECTIVE DATE OF 2007 AMENDMENT

Paragraph (5) of subsec. (b) of this section applicable
to protests and civil actions that challenge final salec-
tions of sources of parformance of an activity or funo-
tion of a Federal agency that are made pursuant to
studiee initiated under Office of Management and
Budget Cirounlar A-78 on or after Jan. 1, 2004; and to any
other protests and civil aptions that relate to publio-
private competitions initiated under Office of Manage-
ment and Budgat Clrcular A-76, or & decision to convart
a fanction performed by Federal employses to private
sector performance without a competition under QOffice
of Management and Budget Ciroular A-76, on or after
Dec. 25, 2007, see section 739(c)(3) of Pub, L, 110-161, set:
out a8 a note under seotion 501 of Title 31, Money and
Finance.

Amendment by Pub. L. 110-161 applicabla with re-
spect to fiscal year 2008 and each succeeding fiscal
yoar, see saction 73%(e) of Pub. L. 110-161, met out as a
note under section 501 of Title 31, Money and Finance.

EFFECTIVE DATR OF 1998 AMENDMENT

Section 12(b) of Pub, L, 104-320 provided that: ‘““This
seotion [amending this section and section 3656 of Title
31, Money and Finance, and enacting provisions set out
a8 notes under this section and section 3566 of Title 81]
and the amendments made by this section shall take ef-
fect on Decamber 31, 1998 and shall apply to all actions
filed on or after that date.”

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by section 803(a) of Pub. L. 102-572 effec-
tive Oot. 29, 1592, see saction 911 of Pub. L. 103-573, set
out as a note under section 171 of this title.

Section B07(b)(3) of Pub, L. 102-572 provided that:
“The amendment made by paragraph (1) [amending this
poction) shall be effective with respect to all actions
filed before, on, or after the date of the enactment of
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this Act [Oct. 28, 1692), axcept for those aotions which,
befors such date of enactment, have besen the subject
of—

"'(A) a final judgment of the United States Claims
Court, if the time for appeal of that judgment has ex-
pired without an appeal having been filed, or

*(B) a final judgment of the Court of Appeals for
the Federal Cirounit."

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1883,
sse soction 402 of Pub, L. §7-164, set out as a note under
section 171 of this title.

EFFECTIVE DATRE OF 1980 AMENDMENT

Amendment by Pub. L. 86-417 effsctive Nov. 1, 1880,
and applicable with respect to civil actions pending on
or commenced on or after suoh date, see section 701(a)
of Pub. L. 86417, set out a8 a note undar section 261 of
thia title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 85-563 effective with respact
to contracts entered Intc 120 days after Nov. 1, 1978,
and, at the election of the contrunctor, with respact to
any claim pending at such time before the contracting
offloar or inlitiated thereaftor, ses saction 18 of Pub. L.
95-563, set out as an Bffective Date note under section
601 of Title 41, Public Contraocts.

EFFEOTIVE DATE OF 1972 AMENDMENT

Section 2 of Pub. L. 834156 provided that: “This Aot
{amending this section] shall be applicable to all judi-
olal prooceedings pending on or instituted after the date
of 1ts enactment [Aug, 29, 1972].""

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 51-850 applicable to claims
and clvil actions dismissed before or pending on July
23. 1970, if the claim or civil action was based upon a
transaction, omisaion, or breach that occurred not
mere than six yeara prior to July 23, 1970, notwith-
standing a detsrmination or judgment made prior to
July 13, 1970, that the United States district courts or
the United Btates Court of Claims did not have juris-
diction to entertaln a suit on an express or implied con-
tract with & nonappropriated fund instrumentality of
the United Btates, sse section 3 of Pub. L. p1-350, set
out as a note under secticn 1346 of this title.

SAVINGS PROVISION

Section 12(e) of Pub. L. 104-320 provided that:

*(1) ORDERS.—A termination under subssction (d) [set
out below] shall not terminats the effectivensas of or-
ders that have been issued by a court {n connection
with an action within the jurisdiction of that court on
or bafore Daceraber 31, 2000. Such orders shall continue
in effect according to their terms until modified, termi-
nated, superseded, set aside, or ravoked by a court of
competent jurisdiction or by operation of law.

“(2) PROCEEDINGB AND APPLICATIONS—(A) & termi-
nation under subssction (@) shall not affeot the juris-
diction of a court of the United States to continue with
any procaeding that is panding befors the court on De-
comber 31, 2000,

*'(B) Orders may ba issned in any guch proceeding, ap-
peals may be taken therefrom, and payments may be
made pursuant to such orders, as if such termination
had not occurred. An order issuad in any such proceed-
ing shall continue in effect untll modifled, terminated,
superssded, aet aside, or revoked by a court of com-
petent jurisdiction or by oporation of law.

‘(C) Nothing in this paragraph prohibits the dis-
continuance or modification of any such proceeding
upder the same terms and conditions and to the same
extent that proceeding could have besn discontinued or
modifled absent such terminetion.”

SUNSET PROVISION

Section 12(d} of Pub. L. 104-320 provided that: ““Ths
jurisaiction of the district courts of the United Btatea

over the actions described in section 1481(b)}1) of title
28, United Btates Code (a8 amended by subsection (a) of
this section) shall terminate on January 1, 2001 unless
extended by Congress. The savings provisions in sub-
section (e) [set out above] shall apply if the bid protest
jurisdiction of the district courts of the United Statos
terminates under this subsection."

TRANEFER OF FUNCTIONB

For transfer of authorities, functions, personnel, and
asgets of the Coast (Quard, including the authoritios
and functions of the Sacretary of Transportation relat-

ing therato, to the Department of Homeland Security,
and for treatment of related referoncos, see seotions
488(b), 551(d), 653(d), and 557 of Title 8, Domestic Socu-
rity, and the Department of Homeland Security Reor-
ganiration Plan of November 25, 2002, as modified, sat
out as A note under section 542 of Title 6.

STUDY ON CONCURRENT JURISDICTION

Pub. L. 104-320, §12(c), Oct. 19, 1896, 110 Stat. 3575, re-
quired that, no earliar than 3 years after Deo. 31, 16895,
the General Accounting Office was to undertake a
atudy regarding the concurrent jurisdiction of the dis-
trict courts of the United Btates and the Court of Fed-
eral Clalms over bid protests to determine whether con-
current Jurisdiction was necessary, which study waa to
be comploted no later than Deo. 31, 1899, and was to ape-
cifically consider the effect of any proposed change on
the abllity of amall businessss to challenge violations
of Federal procurement law.

§1492. Congressional reference cases

Any bill, except a bill for a pension, may be re-
ferred by either House of Congress to the chief
judge of the United States Court of Federal
Claims for a report in conformity with section
2509 of thls title.

(June 25, 1948, ch. 646, 62 Stat. 841; Pub. L. 89-681,
§1, Oct. 15, 1966, 80 Stat. 958; Pub. L. 97-184, title
I, §133(h), Apr. 2, 1682, B6 Stat. 40; Pub. L. 102-572,
title IX, §302(a)(1), Oct. 29, 1993, 105 Stat. 4516.)

HISTORICAL AND REVIGION NGTES

Basad on title 28, U.8.0., 1840 ed., $257 (Mar. 3, 1811,
coh. 231, §151, 36 Btat. 1138).

This ssction contains only the jurisdictional provi-
sion of section 257 of title 28, U.H.C., 1940 ad. The prooca-
dural provisions are incorporated in section 3500 of this
title.

Changes were made in phrasaclogy.

AMENDMENTS

1892—Pub, L. 102-572 mnbstituted ‘‘United States
Court of Federal Claims' for "United States Claims
Court''.

1882—Pub. L. 97-164 pubstituted '‘chiel judge of the
United States Claima Court” for '‘chief commissioner
of the Court of Claima™.

1966—Pub. L. 89-681 substituted provisions allowing

‘any bill, except & bill for & pension, to be referred by

eithar House of Congress to the chief commissioner of
the Court of Claims for a report in conformity with sec-
tion 2509 of this title for provistions giving the Caurt of
Claims jurisdiction to report to either House of Con-
greas on any bill referred by such House, except a bill
for a pension, and to rendsr judgment if the claim
against the United States representad by the referrad
bill was one over which the court had jurisdiction
under other Aots of Congreas.

BFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-572 effective Oct. 28, 1893,
seo sectlon 811 of Pub. L. 102-572, sst out as a note
under section 171 of thia title,
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§5§644.498-644.5600 [Reserved]

DIEPOSAL OF STANDING TIMBER, CROPS,
AND EMBEDDED GRAVEL, SAND AND
STONE

$644.501 Authority.

{a) Crops. Crops are defined as per-
sonal property in FPMR 101-47.103-12
and are disposed of under FPMR 101-
45.309-1 (Sale, Abandonment, or De-
structlon of Personal Property). The
Corps of Engineers does not dispose of
crops on military lands. However, when
lands are in the custody of the Corps
for construction purposes, the Corps
will dispose of crops thereon.

(b) Standing timber, embedded gravel,

sand or stone. These are defined &3 real
property (FPMR 101-47.103-12{c)). The
holding agency is designated as dis-
posal agency for standing timber and
embedded gravel, sand, and stone to be
disposed of without the underlying
land. (FPMR. §101-47.802-3).

(c) Small lots of standing timber. In ac-
cordance with AR 405-90, installation
commanders are authorized to sell
small lots of standing timber with a
value not more than $1,000 that are in
conformity with the installation For-
est Management Plan. Public notice is
required of the availability of the tim-
ber for sale. The total of such sales in
any one calendar year will not exceed
$10,000.

(d) Restriction on removal of sand, clay,
gravel, stone and similar moterigl. The
Army ia without authority to remove
such products from public domaln land
located within the military installa-
tion where the material is to be used
off the installation. With permission of
the Seoretary of the Interior, such ma-
terial may be removed pursuant to 30
U.8.C. 60l1. In such cases, DAEN-REM
will obtaln the necessary permission.

$644.502 Determination of excess sta-
tus.

(a) Military. The procedure for
excessing and disposal of standing tim-
ber and embedded gravel, sand and
stone ia outlined in AR 405-90. The pro-
cedure for the determination of avail-
ability of timber for disposal is out-
lined In AR 420-74.

(b) Civil works. (1) When the DE be-
Heves that standing timber, embedded

§644.504

gravel, sand or stone (whether des-
ignated for disposition with the land or
by severance and removal from the
land) is excess to requirements, he will
submit a recommendation to DAEN-
REM f{or approval. The DE is author-
ized, however, to dispose of standing
timber or other forest products re-
quired to be removed incident to con-
struction and operational requirements
of the project; that which 1s generated
incident to recreational development
or the management of public park and
recreational areas or wildlife manage-
ment areas, or that which is generated
In accordance with approved forest
management supplements to the ap-
proved Master Plan (ER 1130-2-400). As

far ag practicable, high grade species in
short supply will not be disposed of,
but wiil be retained for posaible defensa
requirements. When the amount for
sawtimber under the above criteria
avallable for disposal exceeds 5,000,000
board feet, request will be made to
DAEN-REM, for determination of
whether there are any defense require-
ments for the timber, The request will
include an estimate of the amounts by
specles and the range in sizes. All tim-
ber disposals, except those involving
timber below the project clearing line
or in construction sites, will be com-
patible with the planned use of the
areas for the purpose to which they are
allocated in approved Master Plans and
such disposals will be incidental to
that use. The DE may authorize the
disposal of growing crops when their
disposal is deemed necessary to prevent
waste,

(2) Under the provisions of section b
of the act of 13 June 1902, as amended,

(33 U.8.C. 558), proceeds from disposal
of these iterms on civil worka property
may be returned to the appropriation.

§644.503 Methods of disposal.

Standing timber, crops, sand, gravel,
or stone-quarried products, anthorized
for disposal in accordance with the
foregoing, will be dlaposed of by trans-
fer to another Federal agency or by
sale.

§644.504 Disposal plan for timber.

The DE take appropriate action to
assure that construction contractors
are not authorized, in the clearance of

289
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SUBCHAPTER C—REAL PROPERTY

PART 102-71--GENERAL

8ec.

102-71.5 What is the scope and philosophy of
the General Services Administration’s
(GSA) real property policies?

162-71.10 How are thess policies organized?

103-71.15 [Reserved]

102-71,20 What definitions apply to GSA's
real property policies?

102-71.25 Who must comply with GSA’'s real
property policies?

102-71.30 How must these real property poli-
oles bs implemented?

102-71.35 Are agencies allowed to deviate
from GBA's real propsrty policiea?

AUTHORITY: 40 U.5.C. 121(c).

BOURCE: 70 FR 67783, Nov. 8, 2005, unless
otherwise noted.

§102-71.5 What is the scoss and phi-
losophy of the General Services Ad-
ministration’s (GSA) real property
policies?

GSA's real property policies con-
tained in this part and parts 102-72
through 102-82 of this chapter apply to
Federal agencles, including GSA’s Pub-
lic Bulldings Service (PBS), operating
under, or subject to, the authorities of
the Administrator of General Services.
These policies cover the acquisition,
management, utilization, and disposal
of real property by Federal agencies
that initiate and have decision-making
authority over actions for real prop-
erty services. The detailed guidance
implementing these policies is con-
tained in separate customer service
guides.

§102-71,10 How are these policies or-
ganized?

GBA has divided its real property
policies into the following functional
Areas:

(a) Delegation of authority.

{b) Real estate acquisition.

{c) Facllity management.

(d) Real property disposal.

(o) Design and construction.

(f) Art-in-architecture.

(g) Historlc preservation.

{h)} Assignment and utilization of
space.

(1) Safety and environmental mean-
agement.

(i) Security.
(k) Utility services.
(1) Location of space.

§102-71.16 [Reserved]

§102-71.20 What definitions apply to
GSA’s real property policies?

The following definitions apply to
GSA's real property policies:

Airport means any area of land or
water that is used, or intended for use,
for the landing and takeoff of aircraft,
and any appurtenant areas that are
used, or Intended for use, for airport
bulldings or other airport facilitles or
rights-of-way, together with all airport

bulldings and facilitles located there-
on.

Alteration means remodeling, iImprov-
ing, extending, or making other
changes to a facility, exclusive of
maintenance repairs that are preven-
tive in nature. The term includes plan-
ning, engineering, architectural work,
and other similar actions.

Carpool means a group of two or more
people regularly using a motor vehicle
for transportation to and from work on
a continuing basis.

Commercial activities, within the
meaning of subpart D, part 103-74 of
this chapter, are activities undertaken
for the primary purpose of producing a
profit for the benefit of an individual
or organization organized for profit.
(Activitles where commercial aspects
are incidental to the primary purpose
of expression of ideas or advocacy of
causes are not commercial activities
for purposes of this part.)

Cultural activities include, but are not
limited to, fllms, dramatics, dances,
musical presentations, and fine art ex-
hibits, whether or not these activities
are intended t0 make a profit.

Decontamination means the complete
removal or destruction by flashing of
explosive powders; the neutralizing and
cleaning-out of acid and corrosive ma-
terials; the removal, destruction, or
neutralizing of toxie, hazardous or in-
fectious substances; and the complete
removal and destruction by burning or
detonation of llve ammunition from
contaminated areas and buildings.
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Designated Official is the highest
ranking official of the primary ococcu-
pant agency of a Federal facility, or,
alternatively, a deslgnee selected by
mutual agreement of occupant agency
officlals.

Disabled employee means an employse
who has a sevare, permanent impair-
ment that for all practical purposes
preciudes the use of public transpor-
tatlon, or an employee who is unable to
operate a car as a result of permanent
impairment who i3 driven to work by
another. Priority may require certifi-
cation by an agency medical unit, in-
cluding the Department of Veterans
Aifairs or the Public Health Service.

Disposal agency means the Executive
agency designated by the Adminis-

trator of General Services to disposs of
surplus real or personal property.

Educational activilles mean activities
such as (but not limited to) the oper-
ation of schools, librarles, day care
centers, laboratories, and lecture or
demonstration facilities.

Emergency includes hombings and
bomb threats, civil disturbances, fires,
explosions, electrical fallures, losa of
water preasure, chemical and gas leaks,
medical emergencies, hurricanes, tor-
nadoes, floods, and earthquakes. The
term does not apply to clvil defense
matters such as potential or actual
enemy attacks that are addressed by
the U.S. Department of Homeland Se-
curity.

Erecutive means a Government em-
ployes with management responsibil-
ities who, in the judgment of the em-
ploying agency head or his/her des-
ignee, requires preferential assignment
of parking privileges,

Erecutive agency means an Executive
department specified in section 101 of
title 5; a military department specified
in section 102 of such title; an inde-
pendent establishment as defined iIn
gection 104(1) of such title; and a whol-
ly owned Government corporation fully
subject to the provisions of chapter 91
of title 31.

Federal agency means any Executive
agency or any establishment in the leg-
inlative or judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capltol and any activities under
his or her direction).

§102-71.20

Federal agency buildings manuager
mesns the bulldings managsr employed
by GSA or a Federal agency that has
been delegated real property manage-
ment and operation authority from
GBA.,

Federal Governmeni real property serv-
ices provider means any Federal Gov-
ernment entity operating under, or
subject to, the authorities of the Ad-
ministrator of General Services that
provides real property services to Fed-
eral agencies, This definition also in-
cludes private sector firms under con-
tract with Federal agencles that de-
liver real property services to Federal
agencies. This definition excludes any
entity cperating under, or subject to,
authorities other than those of the Ad-

ministrator of General Services.

Flame-resistant means meeting per-
formence standards ag described by the
National Fire Protection Asscciation
(NFPA Standard No. 701). Fabrice la-
beled with the Underwriters Labora-
tories Inc., classification marking for
flammabllity are deemed to be flame
rapistant for purposes of this part.

Foot-candie 18 the illumination on a
surface one square foot in area on
which there is a uniformly distributed
flux of cne lumen, or the illuminance
produced on a surface all points of
which are at a distance of one foot
from a directionally uniform point
source of one candela.

GSA means the U.8. General Services
Administration, acting by or through
the Administrator of General Services,
or a designated officlal to whom func-
tions under this part have been dele-
gated by the Administrator of General
Services.

Highest and best use means the most
likely use to which a property can be
put, which will produce the highest
monetary return from the property,
promote 1te maximum value, or serve a
public or institutional purpose. The
highest and best use determination
must be based on the property’s eco-
nomie potential, qualitative values (so-
cial and environmental) inharent in the
property itself, and other utilization
factors controlling or directly affecting
land use (e.g., zoning, physical charac-
teristics, private and public uses in the
vicinity, neighboring improvements,
utility services, access, roads, location,
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and environmental and historical con-
siderations). Projected highest and best
use should not be remote, speculative,
or conjectural.

Indefinite quantity contract (com-
monly referred to as term contract) pro-
vides for the furnishing of an indefinite
quantity, within stated limits, of sps-
cific property or services during a epec-
ified contract period, with deliveries to
be scheduled by the timely placement
of orders with the contractor by activi-
tles deslgnated either specifically or by
class,

Industrial property means any real
property and related personal property
that has been used or that is suitable
to be used for manufacturing, fabri-
cating, or processing of products; min-
ing operations; construction or repair

of ships and cther waterborne carriars;
power tranamission facilities; railroad

facilities; and pipeline facilitles for
transporting petroleum or gas.

Landholding agency means the Fed-
eral agency that has accountability for
the property involved. For the purposes
of this definition, accountability
means that the Federal agency reports
the real property on its financial state-
ments and inventory records.

Landing area means any land or com-
bination of water and land, together
with improvements thereon and nec-
essary operational equipment used in
connection therewith, which is used for
landing, takeoff, and parking of air-
craft. The term includes, but is not
limited to, runways, strips, taxiways,
and parking aprons,

Life cycle cost 18 the total cost of own-
ing, operating, and maintaining a
building over its useful life, including
its fuel and energy costs, determined
on the basis of a systematic evaluation
and comparison of alternative building
systemns; except that In the case of
leassd bulldings, the life cycle cost
shall be caleculated over the effective
remaining term of the lease.

Limited combustible means rigid mate-
rials or assemblies that have fire haz-
ard ratings not exceeding 25 for flame
spread and 150 for smoke development
when tested in accordance with the
American Society for Testing and Ma-
terials, Test E 84, Surface Burning
Characteristics of Bullding Materials,

41 CFR Ch. 102 (7-1-10 Edition)

Maintenance, for the purposes of part
102-75, emtitle¢d '"Real Property Dis-
posal,” of this chapter, means the up-
keep of property only to the extent
necessary to offset serious deteriora-
tion; also such cperation of utilities,
including water supply and sewerage
systems, heating, plumbing, and air-
conditioning equipment, as may be
necessary for fire protection, the needs
of interim tenants, and personnel em-
bloyed at the site, and the require-
ments for preserving certain types of
equipment. For the purposes of part
102-74, entitled ‘“Facility Manage-
ment,”" of this chapter, maintenance
means preservation by inspection, ad-
justment, lubrication, cleaning, and
the making of minor repairs. Ordinary
maintenance means routine recurring
work that is incidental to everyday op-
erations; preventive maintenance means
work programmed at scheduled inter-
vals.

Management neans the safeguarding
of the Government's interest in prop-
erty, in an efficient and eccnomical
manner consistent with the beat busi-
ness practlices.

Nationglly recognized standards en-
compasses any standard or modifica-
tion thereof that—

(1) Has bean adopted and promul-
gated by a nationally recognized stand-
ards-producing organization under pro-
cedures whereby those interested and
affected by it have reached substantial
agreement on itg adeption; or

(2} Was formulated through consulta-
tion by appropriate Federal agencies in
a manner that afforded an opportunity
for diverse views to be considered.

No commercial value means real prop-
erty, including related personal prop-
erty, which has no reasonable prospect
of producing any disposal revenues.

Nonprafit organization means an orga-
nization identified in 26 U.8.C. 501(c).

Normally furnished commercially
means consistent with the level of
services provided by a commercial
bullding operator for space of com-
parable quality and housing tenants
with comparable requirements. Service
lavels are based on the efiort required
to service space for a five-day week,
one eight-hour shift schedule.
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Occupancy Emergency Organization
means the emergency response organi-
zation comprised of employees of Fed-
eral agencies designated to perform the
requirements established by the Occu-
pant Emergency Plan.

Occupant agency means an organiza-
tion that 1s assigned space in a facility
under GSA's custody and control.

Occupant Emergency Plan means pro-
cedures developed to protect life and
property in a specific federally occu-
pled space under stipulated emergency
conditiona.

Occupant Emergency Program means a
short-term emergency response pro-
gram, It establishes procedures for
safeguarding lives and property during
emergencies in particular facilities.

Postal vehicle means a Government-
owned vehicle used for the transpor-
tation of mail, or a privately owned ve-
hicle used under contract with the U.S.
Postal Service for the transportation
of mall,

Protection means the provisions of
adequate measures for prevention and
extinguishment of fires, special inspec-
tiong to determine and eliminate fire
and other hazards, and neceasary
guarda to protect 'property against
thievery, vandalism, and unauthorized
entry.

Public area means any ares of s bulld-
ing under the control and custody of
GSA that is ordinarily open to mem-
bers of the publie, including lobbies,
courtyards, auditoriums, meeting
rooms, and other such areas not as-
signed to a lesses or occupant agency.

Public body means any State of the
TUnlted States, the District of Colum-

bia, the Commonwealth of Puerto Rico,
the Virgin Islands, or any political sub-
division, agency, or instrumentality of
the foregoing.

Public building means:

(1) Any building that 1s suitable for
office and/or storage space for the use
of one or more Federal agencies or
mixad-ownership corporatlons, such as
Federal office bulldings, post offices,
customhouses, courthouses, border in-
spectlon facilities, warehouses, and any
such building designated by the Presi-
dent. It also includes buildings of thia
sort that are acquired by the Federal
Government under the Administrator's

§102-71.20

installment-purchase, lease-purchase,
and purchase-contract authorities.

(2) Public building does not include
buildings:

(i) On the public domain.

(ii) In foreign countries.

(1il) On Indian and native Eskimo
properties held in trust by the United
States.

(1v) On lands used 1n connection with
Federal programs for agricultural, rec-
reational, and conservation purposes.

(v) On or used in connection with
river, harbor, flood control, reclama-
tion or power projecte, or for chemical
manufacturing or development
projects, or for nuclear production, re-
gearch, or development projects.

{vl) On or used in conmnection with

housing and residential projects.

(vil) On military installations.

{viii) On Department of Veterans Af-
fairs installations used for hospital or
domicillary purposes.

{ix) Excluded by the President.

Real property means:

(1) Any interest in land, together
with the Improvements, structures,
and fixtures located therson (Including
prefabricated movable structures, such
as Butler-type storage warshouses and
Quonset huts, and house trailers with
or without undercarriages), and appur-
tenances thereto, under the control of
any Federal agency, except—

{i) The public domain;

(il) Lands reserved or dedicated for
national forest or mational park pur-
Pposes;

(111) Minerals in lands or portions of
lands withdrawn or reserved from the
public domain that the Secretary of
the Interior determines are suitable for
disposition undsr the public land min-
ing and mineral leasing laws;

{iv) Lands withdrawn or reserved
from the public domain but not includ-
ing lands or portions of lands so with-
drawn or reserved that the Secretary of
the Interior, with the concwrrencse of
the Administrator of General Services,
determines are not suitable for return
to the public domsain for disposition
under the general public land laws be-
cause such lands are substantially
changed in character by improvements
or otherwlse; and
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{v) Crops when deslgnated by such
agency for disposition by severance and
removal from the land.

(2) Improvements of any kind, struc-
tures, and fixtures under the control of
any Federal agency when designated by
such agency for disposition without the
underlying land (including such as may
be located on the public domain, on
lands withdrawn or reserved from the
public domain, on lands reserved or
dedicated for national forest or na-
tional park purposes, or on lands that
are not owned by the United States)
excluding, however, prefabricated mov-
able structures, such as Butler-type
atorage warehouses and Quonset huts,
and house trailers {with or without
undercarriages).

(3) Standing timber and embedded

gravel, sand, or stone under the control
of any Federal agency, wheather des-

ignated by such agency for disposition
with the land or by severance and re-
moval from the land, excluding timber
felled, and gravel, sand, or stone exca-
vated by or for the Government prior
to disposition.

Recognized labor organization means a
labor organization recognized under
title VII of the Civil Service Reform
Act of 1978 (Pub. L. 95-454), as amended,
governing labor-management, relations.

Recreational activities include, but are
not limited to, the operations of gym-
nasiums and related facilities.

Regional Officer, within the meaning
of part 102-74, subpart D of this chap-
ter, means the Federal official des-
ignated tc supervise the implementa-
tion of the occasional use provisions of
40 0.8.C. 681(h)(2). The Federal official
may be an employee of GSA or a Fed-
eral agency that has delegated author-
ity from GSA to supervise the imple-
mentation of the occasional use provi-
slons of 40 U.S.C. 581(h)3).

Related personal property means any
persenal property—

(1) That 1s an integral part of real
property or is related to, designed for,
or spacially adapted to the functional
or productive capacity of the real prop-
erty and the removal of which would
significantly diminish the economic
value of the real property (normally
common use items, including but not
limited to general-purpose furniture,
utensils, office machines, office sup-
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ples, or general-purpose vehicles, are
not considered to be related personal
property); or

(2) That is determinsed by the Admin-
1strator of General Services to be re-
lated to the real property.

Repairs meane those additions or
changes that are necessary for the pro-
tection and maintenance of property to
deter or prevent excessive or rapid de-
tericration or obsolescence, and to re-
ptore property damaged by storm,
flood, fire, accident, or earthquake.

Ridesharing means the sharing of the
commute to and from work by two or
more people, on & continuing basis, re-
gardless of thelr relationship to each
other, in any mode of transportation,
including, but not limited to, carpoois,
vanpools, buspools, and mass transit.

State means the fifty States, political
subdivisions thereof, the District of Co-
lumbia, the Commonwsalths of Puerte
Rico and Guam, and the territories and
possessions of the United States.

Unit price agreement provides for the
furnishing of an indefinite quantity,
within stated limits, of specific prop-
erty or services at a specified price,
during a specified contract perlod, with
deliveries to be scheduled by the time-
ly placemeént of orders upon the lessorn
by activities designated either specifi-
cally or by clasa.

Unusual hours means work hours that
are frequently required to be varied
and do not colncide with any regular
work schedule. This category includes
time worked by individuals who regu-
larly or frequently work significantly
more than 8 hours per day. Unusual
hours doea not include time worked by
shift workers, by those on alternate
work achedules, and by those granted
oexceptions to the normal work sched-
ule (e.g., flex-time).

Upon approval from GSA means when
an agency either has a delegation of
authority document from the Adminis-
trator of General Services or written
approval from the Administrator or
hig/her designee before proceeding with
a specified action.

Vanpool means a group of at least 8
persons uUsing a passenger van or A
commuter bus designed to carry 10 or
more passengers. Such a vehicle must
be used for transportation to and from
work in a single dally round trip.
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Zonal allocations means the alloca-
tion of parking spaces on the basis of
zones established by GSA in conjunc-
tion with occupant agencies. In metro-
politan areas whers this method is
used, all agencles located in a des-
ignated zone will compete for available
parking In accordance with instrue-
tions issued by GSA. In establishing
this procedure, GSA will consult with
all affected agencies.

§102-71.256 Who must comply with
GSA’s real property policies

Federal agencies operating under, or
subject to, the authorities of the Ad-
ministrator of General Services must

comply with these policles,

$102-71.30 How must these real prop-
erty policies be implemented?

Each Federal Government real prop-
erty services provider must provide
services that are in accord with the
policles presented in parts 102-T1
through 102-82 of thls chapter. Also,
Federal agencies must make the provi-
sions of any contract with private sec-
tor real property services providers
conform to the policles in parts 103-71
through 102-82 of this chapter.

§$102-71.36 Arxe agencies allowed to de-
viate from GSA’s real property poli-
cies?

Yes, see §§102-2.60 through 102-2.110 of
this chapter to request a deviation
from the requirements of these real
property policies.

PART 102-72—DELEGATION OF
AUTHORITY

Subpart A—General Provislons

Bec.
102-72.5 What is the scope of this part?

102-72.10 What basic policy governs delege-
tion of authority to Federal agencies?

Subpart B—Delegation of Authority

102-72.15 What criterian must a delegation
meet?

102-72.20 Are there limitations on this dele-
gatlon of authority?

102-72.25 What are the different types of del-
egations of authority?

102-72.30 What are the different types of del-
egations related to real estate leasing?

Pt. 102-72

102-73.35 What are the requirsments for ob-
teining an Administrative Contracting
Officer (ACO) delegation from GSA?

102-72.40 What ara facllity management del-
egations?

102-72.45 What are the different types of del-
egations related to facility management?

103-72.50 What are BExecutive agencies’ re-
sponsibilities under a dalegation of real
property management and operation au-
thority from GBA?

102-72.55 What are the requirements for ob-
taining & delegation of real property
management and operation authority
from GSA?

102-73.60 What are Fxecut{ve agencies' re-
sponsibilities under a delegation of indi-
vidual repair and alteration project au-
thority from GSA?

1027265 What are the requivements for ob-
taining a delegation of individus) repair
and aiteration project authority from
GSA?

102-72.66 Do Executive agencies have a dele-
gation of authority to perform anaillary
repair and alteration projeots in fedar-
ally owned buildings under the jurisdic-
tion, custody or control of @SA?

102-72.67 What work 1s covered under an an-
clllary repair and alteration delegation?

102-72.68 What preconditions must he satis-
fied hefors an Executive agency may ex-
ercice the delegated authority to perform
an individual ancillary repair and alter-
ation project?

102-72.69 What additional termsa and condi-
tlons apply to an Executive agencies’ del-
sgation of ancillary repair and alteration
authority?

103-72,710 What are Executive agenoles’ re-
sponsibilities under a delegation of lease
management authority (contracting offl-
cer reprasentative authority) from GSA?

102-72.75 What are the requirements for ob-
taining a delegation of leass manage-
ment authority {(contracting officer rep-
resentative anuthority) from GBA?

102-72.80 What are Executive agencies' re-
sponsibilities under a disposal of real
propsrty delegation of authority from
G8A?

102-72.85 What are the requirements for ob-
taining a disposal of real property dele-
gation of authority from GSA?

102-72.90 what ere Fxscutive agencies' re-
sponsibilitiss under a security delegation
of authority from GSA?

102-72.95 What are the requirements for ob-
taining a security delegation of.author-
ity from GBA?

102-72.100 What are Executive agencies’ re-
sponsfbilities under a utility service del-
egation of authority from GSAY

102-72,105 What are the requirements for ob-
talning a utility servioes delsgation of
authaority from GSA%? .
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§ 102-75.298

controlled by the Government that has
been or will be reported to GBA, or

(b) Govarnment-owned machinery
and equipment being used by a con-
tractor-operator will be scld to a con-
tractor-operator.

§102-75.298 Can agencies request that
GSA be the disposal agency for real
property and real property inter-
asts described in §102-75.296?

Yes. If requested, GSA, at 1ts discre-
tion, may be the disposal agency for
such real property and real property
Interests.

$102-75.299 What are landholdin,

agencies’ responsibilities if G

conducts the disposal?

Landholding agencies are and remain

responsible for all rental/lease pay-
ments until the lease expires or is ter-
minated. Landholding agencies are re-
sponsible for paying any restoration or
other direct costs incurred by the Gov-
ernment associated with termination
of a lease, and for paying any demoli-
tion and removal costs not offset by
the sala of the property. (See also §102-
15.965.)

APPRAIBAL

§102-75.300 Are appraisals required
for all real property disposal trans-
actions?

Generally, yes, appraisals are re-
quired for all real property disposal
transactions, except when—

{(a) An appralsal will serve no useful
purpose (e.g., legislation authoriges
conveyance without monetary consid-
eratlon or at a fixed price). This excep-
tion does not apply to negotlated sales
to public agencies intending to use the
property for a public purpose not cov-
ered by any of the special disposal pro-
vislons in subpart C of this part; or

(b) The estimated fair market value
of property to be offered on a competi-
tive sale basis does not exceed $300,000.

§102-76.305 What tyga of appraisal
value must be obtained Ior real
property disposal transactions?

For all real property transactions re-
quiring appraisals, agencles must ob-
tain, as appropriate, an appraisal of el-
ther the falr market value or the falr
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annual rental value of the property
available for disposal.

§102-75.310 Who must agencies use to
appraise the real property?

Agencies must use only experienced
and qualified real estate appraisers fa-
miliar with the types of property to be
appralised when conducting the ap-
praisal. When an appraisal is required
for negotiation purposes, the same
standard applies. However, agencies
may aunthorize othar methods of ob-
taining an estimate of the fair market
value or the fair annual rental when
the cost of obtalning that data from a
contract appraiser would be out of pro-
portion to the expected recoverable
value of the property.

§102-76.316 Are appraisers authorized
to consider the effect of historic
covenants on the fair market value?

Yes, appraisers ars authorized to con-
sider the effect of historic covenants on
the fair market value, if the property
is 1n or eligible for listing in the Na-
tional Reglster of Historlc Places.

$102-75.320 Does appraisal informa-
tion need to be kept confidential?

Yes, appralsals, appraisal reports, ap-
praisal analyses, and other pre-
decisional appraisal documents are
confidential and can only be used by
authorized Government personnel who
can subatantiate the need to know this
information. Appralsal information
must not be divulged prior to the deliv-
ery and acceptance of the deed. Any
persons engaged to collect or evaluate
appraisal information must certify
that—

(a) They have no direct or indirect
interest in the property; and

(b) The report was prepared and sub-
mitted without bias or influence.

INSPECTION

§102-75.326 What responsibility does
the landholding agency have to pro-
vide persons the opportunity to in-
spect available surplus properiy?

Landholding agencies should provide
all persons interested in acquiring
available surplus property with the op-
portunity to make a complete inspec-
tion of the property, including any
available inventory records, plans,
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imposing a sanction must describe the
sanctioned conduct and explain the basis
for the sanction.

(d) Inapplicability to Discovery. This rule does
not apply to disclosures and discovery
requests, responses, objections, and motions
under RCFC 26 through 37.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

The changes to RCFC 11 reflect the
corresponding revision of FRCP 11 that was
introduced in December 1993. For a detailed
explanation of the reasons for revision of FRCP 11,
see 28 U.S.C.A. Rule 11 Advisory Committee
Notes (West Supp. 2001).

2008 Amendment
The language of RCFC 11 has been amended
to conform to the general restyling of the FRCP.

Rule 12, Defenses and Objections: When and
How Presented; Motion for Judgment
on the Pleadings; Consolidating
Mottons; Waiving Defenses; Pretrial
Hearing

(a) Time to Serve a Responsive Pleading.

(1) In General
~(A) The United States must file an
answer to a complaint within 60
days after being served with the
complaint.
(B) If the answer contains a

counterclaim, offset, or plea of
fraud, a party must file an answer to

the counterclaim, and may file a
reply to the offset or plea of frand,
within 21 days after being served
with the answer.

(C) If a reply to an answer ora
responsive pleading to a third-party
complaint or answer is ordered by
the court, a party must file the reply

23
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or responsive pleading within 21
days after being served with the
order, unless the order specifies a
different time,

(2) United States and Its Agencies, Officers,
or Employees Sued in an Official
Capacity. [Not used.]

(3) United States Officers or Employees
Sued in an Individual Capacity. [Not
used.]

(4) Effectofa Motion. Unless the court sets
a different time, serving a motion under
this rule or RCFC 56 alters these periods
as follows:

(A) if the court denies the motion, in
whole or in part, or postpones its
disposition until trial, or if a party
withdraws the motion, the
responsive pleeding must be filed
by the later of:

() 14 days after notice of the
court’s action or the motion’s
withdrawal; or

(if) thedatethe response otherwise
would have been due,

(B) if the court grants a motion fora
more definite statement, the
responsive pleading must be served
within 14 days after the more
definite statement i3 served.

(b) How to Present Defenses. Every defense to
a claim for relief in any pleading must be
asserted in the responsive pleading if one is
required. Buta party may assert the following
defenses by motion:

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue [oot used];.

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief

can be granted; and .

(7) failure to join a party under RCFC 19,

A motion asserting any of these defenses must
be made before pleading if a responsive
pleading is allowed. If a pleading sets out a
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claim for relief that does not require a
responsive pleading, an opposing party may
assert at trial any defense to that claim., No
defense or objection is waived by joining it
with one or more other defenses or objections

in a responsive pleading or in a motion.

Motion for Judgment on the Pleadings.

After the pleadings are closed—but early

enough not to delay trial—a party may move

for judgment on the pleadings.

Result of Presenting Matters Outside the

Pleadings. If, on a motion under RCFC

12(b)}(6) or 12(c), matters outside the

pleadings are presented to and not excluded

by the court, the motion must be treated as

one for summary judgment under RCFC 56.

All parties must be given a reasonable

opportunity to present all the material that is

pertinent to the motion.

Motion for a More Definite Statement. A

party may move for a more definite statement

of a pleading to which a responsive pleading
is allowed but which is so vague or ambiguous

that the party cannot reasonably prepare a

response. The motion must be made before

filing a responsive pleading and must point
out the defects complained of and the details
desired. If the court orders a more definite
statement and the order is not obeyed within

14 days after notice of the order or within the

time the court sets, the court may strike the

pleading or issue any other appropriate order.

Motton to Strike. The court may strike from

a pleading an insufficient defense or any

redundant, immaterial, impertinent, or

scandalous matter. The court may act:

(1) onits own; or

(2) on motion made by a party either before
responding to the pleading or, if a
response is not allowed, within 21 days
after being served with the pleading.

Joining Motions.

(1) Right to Join, A motion uader this rule
may be joined with any other motion
allowed by this rule.

(2) Limitation on Further Motions. Except

RCEC 12 (cont.)
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as provided in RCFC 12(h)(2) or (3), a
party that makes a motion under this rule
must not make another motion under this
rule raising a defense or objection that
was available to the party but omitied

from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party
waives any defense listed in RCFC
12(b)(2)-(5) by:

(A) omitting it from a motion in the
circumstances described in RCFC
12(g)(2); or

(B) failing to either:

() make it by motion under this
rule; or

(if) include it in a responsive
pleading or in an amendment
allowed by RCFC 15(a)(1)asa *
matter of course,

(2) When to Raise Others. Failure to state a
claim upon which relief can be granted,
to join a person required by RCFC 19(b),
or to state a legal defense to a claim may
be raised: .
(A) in any pleading allowed or ordered

under RCFC 7(a);

(B) by a motion under RCFC 12(c), or

(C) attrial.

(3) Lack of Subject-Matter Jurisdiction. If
the court determines at any time that it
lacks subject-matter jurisdiction, the
court must dismiss the action,

Hearing Before Trial. If a party so moves,

any defense listed in RCFC 12(b)(1)-

(7)—whether made in a pleading or by -

motion—and a motion under RCFC 12(c)

must be heard and decided before trial unless

the court orders a deferral until trial.

(Asrevised and reissued May 1, 2002; as amended

Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision
closely parallel

To more FRCP 12,



subdivisions (b) and (h) of the court’s rule have
been enlarged by adding the defense of
“insufficiency of service of process” and the
defense of “failure to join a party indispensable
under RCFC 19.” Further, as an aid to
practitioners, most of whom are familiar with
practice in the district courts, the enumeration of
defenses in subdivision (b) has been brought into
conformity with the corresponding subdivision of
the FRCP. Finally, subdivision (i) (“Suspension of
Discovery”) has been deleted. That subdivision is
not part of the comparable FRCP, and its subject
matter is more appropriately dealt with as a case
management matter.

2008 Amendment

The language of RCFC 12 has been amended
to conform to the general restyling of the FRCP.

In addition, former paragraph (a)(1) (the text
of which is unique to our court) has been reworded
to provide that while a reply to an answer
containing a counterclaim is mandatory, a reply to
an answer containing an offset or a plea of fraud is
not (unless ordered by the court). This rewording,
although a departure from past practice, was
deemed advisable in order to avoid the
consequences of an unintended admission caused
by a party’s inadvertent failure to respond to a
defense of offset or plea of fraud that was not
clearly designated as such in the answer.

2010 Amendment
The time periods of 10 and 20 days formerly
set forth in RCFC 12 have been changed to 14 and
21 days, respectively, in accordance with the
corresponding changes to FRCP 12 that became
effective December 1, 2009,

Rule 13. Counterclaim
(a) Compulsory Counterclaim.

(1) In General A pleading must state as a
counterclaim any claim that—at the time
of its service—the pleader has against an
opposing party if the claim:

(A) arises out of the transacticn or
occurrence that is the subject matter
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of the opposing party’s claim; and

(B) does not require adding another
party over whom the court cannot
acquire jurisdiction,

(2) Exceptions. The pleader need not state
the claim if, when the action was
commenced, the claim was the subject of
another pending action,

(b) Permissive Counterclaim. A pleading may
state as a counterclaim against an opposing
party any claim that is not compulsory,

(¢) Relief Sought in a Counterclaim. A
counterclaim need not diminish or defeat the
recovery sought by the opposing party. It may
request reliefthat exceeds in amount or differs
in kind from the relief sought by the opposing
party.

(d) Counterclaim Against the United States.
These rules do not expand the right to asserta
counterclaim—or to claim a credit—against
the United States or a United States officer or
agency. ‘

(e) Counterclaim Maturing or Acquired After
Pleading. The court may permit a party to
file a supplemental pleading asserting a

counterclaim that matured or was acquired by

the party after serving an earlier pleading,

(f) Crossclaim Against a Coparty. [Not used.]

(g) Joining Additional Parties. [Not used.]

(h) Separate Trials; Separate Judgments. If
the court orders separate trials under RCFC
42(b), it may enter judgment on a
counterclaim under RCFC 54(b) when it has
jurisdiction to do so, even if the opposing
party’s claims bave been dismissed or
otherwise resolved.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision
Subdivision (d) has been changed to add the
language of FRCP 13(d) in recognition of the fact
that there is no statutory bar to third-party
defendants filing counterclaims against the United

RCFC 13



Headquarters
Department of the Army
Washington, DC

10 May 1985

Real Estate

Disposal of Real Estate

*Army Regulation 405-90

Effective 10 May 1985

By Order of the Secretary of the Army:

JOHN A. WICKHAM, JR.
! General, United States Army
Chief of Staff

Officlak

DONALD J. DELANDRO
Brigadier General, Unitod States Army
The Adjutant General

History. This UPDATE printing publishes a
revision, which is effective 10 May 1985.
Because the structure of the entire revised text
has been reorganized, no attempt has been

made to highlight changes from the earlier
tegulation dated 29 July 1974,

Summary. This revision updates the policy
of disposing of Army controlled real estate.
Applicabllity. This regulation applies to the
Active Army, the US. Army Reserve, and
the Army National Guard, Chapter 6 does not
apply to the Army National Guard. This reg-
ulation does not apply to Army civil works
real estate,

Army management control process.
Supplementation. Supplementation of this
regulation is prohibited without prior ap-
proval from HQDA(DAEN-REM-C),
WASH DC 20314-1000.

Interim changes. Interim changes to this
regulation are not official unless they are au-
thenticated by The Adjutant General. Users

will destroy interim changes on their expira-
tion dates unless soomer superseded or ro-
scinded.

Suggested Improvements. The propo-
nent agency of this regulation is the Office of
the Chief of Engineers. Users are invited to
send comments and suggested improvements
on DA Form 2028 (Recommended Changes
to Publications and Blank Forms) directly to
HQDA(DAEN-REM-C), WASH DC
20314--1000.

Distribution. Act:ve Army, ARNG, and
USAR: D

Contents (Listed by paragraph and page number)

Chapter 1

General, page |
Purpose ¢ 1-1, page 1
References * 1-2, page I

Explanation of abbreviations and terms * 1-3, page /

Responsibilities + 1-4, page !
Safeguarding information » 1-5, page !
Special considerations + 1-6, page 7
Disposal commitments * 1-7, page !
Form for transfer « 1-8, page !

Report of disposals (RCS DD-MIL{A)-1275) = 1-9, page I

Chapter 2

Chapter 4

Disposal by the General Services Administration, page 4
Disposal agency = 4-1, page 4

Report of excess property to GSA * 4-2, poge 4

Custody and accountability, protection, and maintenance « 4-3,

page 5

Interim use of excess property « 4-4, page 5

Report of nonexcess property to GSA « 4-5, page 5
GSA retum of undisposeble property » 4-6, page 5

Chap.ter 5

DA Return of Public Domaln Lands, page 5

Alternatives « 5-1, page §

Notice of Intention to Relinquish « 5-2, page 5
Bureau of Land Management determination * 5-3, page 5

Property To Be Excessed, page !

Report recommending action to excess property * 2-1, page I
Contaminaied real property * 2-2, page 2

Related personal property  2-3, page 3

Screening * 2-4, page 3

Prior approvals » 2-5, page 3

Prompt disposal action = 2-6, page 4

Intergovernmental coordination « 2-7, page 4

Chapter 3

Properties That Are Not Excess, page ¢

Type of property * 31, page 4

Proposals * 3-2, page 4

Notification of the Secretary of the Interior 33, page 4

Property suitable for return * 5-4, page 5
Property not suitable for return + 5-5, page 5

Chapter 6

DA Disposal of Real Property, page &
Authority « 6-1, page 6

Competition « 6-2, page 6

Sales to civilian and military personnel = 6-3, page 6
Predisposal clearances * 6-4," page 6
Improvements « 6-5, page 6

Installed building equipment « 66, page 7
Timber » 6-7, page 7

Gravel, sand, and stone - 6-8, page 8
Ingrants « 6-9, page 8

*This ragulation supersades AR 405-90, 29 July 1974,

AR 405-80 - 10 May 1985

USAPA EPS - * FORMAL * TF 245
04-10-98 13:01:41
PN 21 FILE: 811511

UNCLASSIFIED



Contents—Continued

Chapter 7

DA Disposal of Excess Foreign Real Estate, page &
Real estate disposal program objectives = 7-1, page 8
Program oversight = 7-2, page 8

Major Amy command program execution * 7-3, page 8
Coordination * 7-4, page 9

Methods of disposal + 75, page 9

Appendixes

References, page 10

Report Recommending Property To Be Excessed, page 10
Authorities for Disposal of Real Property, page 71
Decontamination of Real Property, page 12

Attachment for Notice of Intention to Relinquish, page 13

meooewp

Glossary

Index

ii AR 405-80 « 10 May 1985

49

USAPA EPS - * FORMAL * TF 245
04-10-88 13:01:41
PN 22 FILE: s115.fil




other Federal agency jurisdiction claims and any encumbrances
under public land laws for transmittal with the excess report.

Chapter 6
DA Disposal of Real Property

6~1. Authority
a. GSA has delegated authority to determine surplus and dispose

of real and related personal property with an estimated value under
$1000. The GSA Administrator may also designate executive agen-
cies 1o dispose of other surplus property.

b. GSA has designated agencies accountable for the following
real property interests as disposal agencies in FPMR 101-47.302-2:

{1) Improvements without the underlying land.

{2) Standing timber without the underlying land.

(3) Embedded gravel, sand, and stone without the underlying
land.

(4) Ingrants unless GSA or the accountable agency determines
that it is in the best interest of the Government to dispose of the
ingrant with other property reported excess.

¢. GSA has excepted growing crops from real estate disposal,
when the disposal agency designates such crops for disposal by
severance and removal from the land. (See also agricultural and
grazing lease and license authority in AR 405-80.)

d. Also, DA has disposa! suthority under specific laws. (See app
C for partia} listing.)

e. Authority to sell Federal property is a govemmental function
which may not be delegated to non-Federat entities.

6-2. Competition

a. Bidding. DA policy requires competitive bidding before any
sale. This gives all potentially qualified bidders an equal opportunity
to compete for the propenty, secures the benefits of competition for
the Government, and prevents charges that the Gevernment employ-
ces have shown favoritism in selling Government property. Surplus
property may be auctioned when considerable local interest is prob-
able and when approved by the COE and GSA (FPMR
101-47.304-7). Normally, sale is to the highest responsive and
responsible bidder after advertisement in conformance with GSA
regulations (FPMR 101-47.304).

b. Negotiated sales. Sales may be negotiated with a particular
party if DAEN-REM determines competition is impracticable or a
negotiated sale is in the public interest or promotes the national
defense. Such sales for property with 2 fair market value in excess
of $1000 must be reported through GSA to the congressional com-
mittees on Government Operations, unless excepted (FPMR
101-47.304-9 and 101-47.304-12).

6-3. Sales to civllian and military personnel

When duties of civilian and military personnel include any func-
tional or supervisory responsibility for dispesal of real property
under Army control, the personnel, their agents, employees, and
immediate family members may not bid for or purchase surplus
property interests.

6-4. Predisposal clearances
In addition to screening and clearances required in chapter 2, the
following clearances must also be cbtained:

a. $1,000,000 property. Real property and related personal prop-
erty that cost $1,000,000 or more will not be digposed of to any
private interest until the U.S. Attomey General advises whether the
proposed disposel would tend to create or maintain a situation in-
consistent with antitrust laws (FPMR 101-47.301-2),

b. Improvements at industrial installations. The Office DSCRDA
must concur with proposed disposal of improvements that will affect
the productive cepacity of an industrial installation.

c. Rail equipment. The Office of the Deputy Chief of Staff for

6 AR 405-80 - 10 May 1985

Logistics must approve proposals to disposc of DA mil equipment
(AR 56-3 and AR 420-72).

d, Hospital and medical facilities. The U.S. Army Health Serv-
ices Command must concur in the disposal of all hospitals and
medical facilities under its control. (See AR 40-2.) Disposal of such
facilities not under the U.S. Army Health Services Command must
have prior approval of the appropriate MACOM.

e. Morale, welfare, and recreation facilities. HQDA(DAAG-2X),
WASH DC 20310-2101, must be notificd of proposals to dispose of
morale, welfare, and recreation facilities.

[ Chapel facilities. HQDA(DACH-AML) must concur it the dis-
posal of chapel facilitics. (See AR 165-20.)

6-5. Improvements

Improvements without underlying land involve special considera-
tions. Priority attention will be given o disposal of structures used
as justification to Congress for new construction to avoid prejudic-
ing future construction programs. Active Army structures committed
on DD Form 1391 will be promptly disposed of on acceptance of
new construction for beneficial occupancy in accordance with AR
415-13.

a. Conditions necessary for excessing. Buildings and improve-
ments (including barracks) on nonexcess land may be declared ex-
cess when— b

(1) There is no current use and there is no mobilization
requirement;

(2) They have deteriorated or been damaged to the point of being
nuisances or hazards to life and property and cannot be repaired or
maintained at justifiable cost (75 percent of replacement costs for
barmracks);

(3) They have served the purpose for which they were con-
structed and cannot be economically or practicably adapted to other
beneficial use;

(4) They occupy or interfere with sites for new construction that
have been approved for funding and execution (AR 415-13); or

(5) They are movable and will satisfy a current requirement of a
military department.

b Excess findings.

(1) The installation commander prepares DA Form 337 (Request
for Approval of Disposal of Buildings and Improvements) (app B)
and sends it through command channels to obtain approval to dis-
pose of the excess property. The office approving the DA Form 337
will be approving the method of disposal. Upon completion of
disposal the DA Form 337 will provide supporting documentatien to
remove the property from accountability records, The DA 337
should identify major items of installed building equipment that are
to be disposed of with buildings and improvements. It should also
show consideration given to using the equipment elsewhere, Such
equipment will be physically marked to indicate its excess status,

{2) When new construction is involved, prior approval of the DA
Form 337 may be obtained to prevent delays. However, all approv-
als for construction will be obtained before taking disposal action,
Construction contracts will allow reasonable time for orderly dispos-
al. The district commander will assure disposal is completed when
improvements were scheduled to be disposed of as part of a new
construction contract, except for relocatable structures or those to be
disposed of by troop labor.

(3) As an exception, the district commander will prepare DA
Form 337 for disposal of buildings and improvements acquired
incidentally to land acquisition; the installation commender must
first confinn there is no installation requirement for them, and then
recommend disposal.

(4) In all cases, the commarder having approval authority wifl
sign the DA Form 337. Intermediate headquarters will make com-
ments and recommendations only on fonwarding correspondence,
The original DA Porm 337 will be returned through the same chan-
nels after approval to the accountebility property officer.

(5) OASA(I&L) will approve the DA Form 337 for family hous-
ing with an estimated value of $50,000 or morc per project or $5,
000 or more per dwelling unit,

{6) HQDA(DAEN-REM) will approve the DA Form 337 for—
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(a) Any property with & total estimated current fair market value
over $50,000 (before submission to the Army Secretariat), except
for family housing.

(b} Chapels (before submission 1o the Chief of Chaplains).

(¢} Troop housing when such housing proposed for disposal dur-
ing 8 1 year period exceeds 5 percent of the total installation
housing.

(d) Permanent buildings with 2 current real property inventory
cost over $100,000 for any single iterm or improvements with a total
current real property inventory cost over $200,000,

(e) A historical site or property that would affect a historical site.

(/) Contaminated or hazardous excess property.

(g} Buildings and improvements acquired for Army use and
transferred less than 2 years before to the using command.

(7} MACOMs are authorized to approve other DA Forms 337.
Except for family housing, this authority may be delegated to instal-
lation commanders with accountebility for the property if the current
real property inventory cost of any item is less than $25,000 or if
c(4),(5), or (6) below apply. The installation commander may
redelegate this authority, but not below the director of engineering
and housing. MACOMs will approve disposal of family housing
with an inventory cost of less than $50,000 per project or $5,000 per
dwelling unit,

(8) Facilities committed for new censtruction on a DD Form
1391 must also be approved on a DA Form 337. Notify
HQDA(DAEN-ZCP-MB), WASH DC 20314-1000, of completed
disposal related to a Military Construction Authorization (MCA)
Act. Notify the MACOM of such disposal approved by the installa-
tion commander.

c. Disposal, On receipt of the approved DA Form 337, the instal-
lation or the district commander will complete the disposal, note
completion on the form, and forward it to the accountable property
office. he district commander will complete disposal and site resto-
ration, but may request the installation commander for assistance.
GSA will dispose of machinery and equipment to be sold to a using
contractor-operator.

{1) There are several methods of disposal:

(a) Demolition and use of salvage material in the Aymy construc-
tion and maintenance program.

(b) Trensfer to another Federal agency as authorized by law and
regulation.

(c) Negotiated sale to State or local govemnment body or tax
supported institution for fair merket value under authorities named
in FPMR 101-47.4905. Proposals for such disposals will be submit-
ted to DAEN-REM for further guidance on the conditions of
disposal.

(d) Donation to a public body under FPMR 101-47.501-2 when
the property has no commercial value or the estimated sales pro-
ceeds are less than the estimated cost of continued care and han-
dling. GSA must approve in advance a8 proposed donation of
improvements which cost more than $250,000. The donee must pay

disposal costs incident to the donation,
(c) Sale as suthorized by law and regulation.

() Abandonment as authorized by law and regulation.

(2) Frequent inspections of disposal contract activity are encour-
aged to ensure compliance with contract terms and early resolution
of problems.

(3} Installation commanders will ensure that disposal plans con-
form with present and future building sites designated on the instal-
lation master plan (AR 210-20).

(4) If the improvements have no commercial or salvage value,
the installation commander should promptly dispose of the property
within available resources (AR 420-70), such as troop exercises,
fire training, and similar ectivities. Material may also be recovered
for training stocks. Do not spend funds to dispose of such improve-
ments. If no resources are available to dispose of the improvements,
maintain a record of the location, existence, and cost of the property
and list its condition as nonusable (AR 405-45).

(5) i the improvements have no commercial value or the esti-
. mated costs of continued care and handling would exceed estimated
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sale proceeds, the division or district commander may abandon or
destroy improvements on private property or donate the improve-
ments to a public body. The installation commander may destroy
such improvements wherever they are located. Such improvements
may not be abandoned on Federal land. (See (3) above and FPMR
101-47.5,)

(6) If the improvements have questionable value, the installation
commander will consult the district commander. If the district com-
mander determines that a successful sale or other disposal will not
occur promptly, retain the DA Form 337, and promptly dispose of
property by troop labor, demolition contract, or in-house demolition
(AR 415-10, AR 420-17, AR 420-70).

(7) If improvements have sale or salvage value, the installation
commander will transmit the approved DA Form 337 to the district
commander for screening and disposition. The installation com-
mander will assure that installed equipment is not removed and that
facilities are not occupied or cannibalized. The district commander
will advise the installation commander and return the DA Form 337
after completion of disposal by the district comunander. The district
commander will return the DA Form 337 for disposal by the instal-
lation commander if advertisement is unsuccessful and the district
commander is not assured that successful sale or other disposition
can be accomplished promptly. In such cases, installation command-
ers will consider the concerns of Federal and local governments and
zoning authorities as to disposal. Purchasers of excess property will
not use the installation as a headquarters for resale and will not erect
signs of any kind on Federal property.

(8) If a relocatable building is excess, the installation commander
will check whether the building is accounted for as Army personal
property or Army real property before proceeding with disposal.
When an Army building is accounted for as personal property, sec
AR 700-112, If a building is accounted for as real property, prepare
a DA Form 337.

() Where facilities were constructed with other than appropri-
ated funds, the sale proceeds are normally returned to the reimbursa-
ble fund in accordence with GSA regulations.

6-6. instalied building equipment

After meeting the requirements of paragraphs 2-2, 2-5, and 6-4 and
after obtaining legal review if anyone has a security interest in the
equipment, these fixtures may be converted into personal property
using a certificate as shown at figure 6-1.

6-7. Timber

Unless otherwise agreed, the BLM disposes of timber on withdrawn
public lands. Other standing timber without the undeslying land is
excessed and approved for disposal in accordance with AR 420-74.
Sales for export of unprocessed timber from installations west of the
100th meridian in the contiguous 48 states will not be made, In
general, installations are responsible for forestry management and
the district commander for selling timber. The district commander
will prepare a memorandum of understanding with each installation

that has a forestry program to provide for mutual and reciprocal
support a8 to thesc responsibilities to increase cffectiveness, climi-

nate duplicate effort, and reduce costs.

a. Advence planning and coordination, To facilitate work plan-
ning requirements, installations will fumish districts pertinent parts
of forestry management plans and updates. Ninety days in advance
of each fiscal year, installations will provide general declarations of

availability to divisions through MACOMs. Declarations will state -

the volume and type of timber and provide a map of genesal harvest
areas, Installations will coordinate specific reports of availability in
advance with districts to maximize market potential for timber.
Sales of metal-contaminated timber will be segregated from other
sales. :

b. Maximizing proceeds. Districts will aggressively market tim-
ber, including metal-contaminated timber. In all cases administrative
costs will be minimized, including travel. Unit or lump sum sales
will be used, as appropriate, to maximize proceeds.

. Timely disposal. Districts will awerd contracis within 90 days
after receipt of specific reports of availebility unless otherwise
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agreed by the installation and the district. COE will be advised of
the rcasons for delay in other cases.

d. Additional sites. Additional forestry program sites may be rec-
ommended in accordance with AR 420-74.

e. Delegation of sale authority. After informal coordination with
the district commander and public notice of availability, installation
commanders or their delegates (but not below the director of en-
gineering and housing) are authorized to sell standing timber with
an estimated value under $1,000, in conformity with the forest
management plan. This euthority should be used whenever possible

to improve the efficiency and economy of the timber sales program.
Timber may not be given away. The total of such sales in any fiscal
year will not exceed $20,000 at each installation,

f Monitoring. Performance of disposal contracts will be moni-
tored frequently by authorized local personnel to maximize pro-
ceeds, ensure compliance with contract terms, and preclude the
development of problems, such as unsatisfactory restoration.
HQDA(DAEN) will also monitor the timber sales program annually
to ensure efficiency and compliance with forestry management poli-
cies. HQDA(DAEN) will examine specific programs if the percent-
age retumn on gross proceeds declines or is not approaching 40
percent over a S-year period. (See AR 420-74 for criteria on
monitering implementation of forest mansgement plans,)

6-8. Gravel, sand, and stone

After disposal is approved in accordance with this regulation, the
district commander is authorized to dispose of embedded sand,
gravel, and stone (including clay and spoil} on acquired land. GSA
screening and determination of surplus if the estimate value exceeds
$1,000 is required. The using command will define conditions of
removal to prevent interference with the Army mission and degrada-
tion of the environment, Disposal will be by sele or other authorized
method under COE procedures. The authorized officer of the BLM
will dispose of such matcrials on withdrawn public lands under 30

USC 601. This includes grants of free use pernits to the Amny for
use of the materiels on the installation under 43 CFR Part 3620.

6-9. Ingrants

The using command will check the notice provision of any ingrant
to be terminated. In the case of typical notice provisions, the com-
mand will advise the district commander ot least 120 deys in ad-
vance of the date of vacation. In other cases, it may be necessary to
advise the district commander further in advance. This is essential to
prevent payment of unnccessary rental and give the district com-
mander maximum flexibility for screening, notifying the grantor and
settling any restoration claims. The district commander may arrange
for the using service to perform surveys of these properties when
the grantor has 8 minor restoration claim as defined by COE
regulations.

a. Industrial. The using cominand will recommend excessing of
an ingrant for industrial purposes in the same manner as fee owned
land.

b. Family housing. The using command will determine whether
leased family housing is excess to the needs of the using command
and advise the district commander, who will promptly terminate the
grant without screening.

¢. Command installations and recruiting offices. Normally, the
using command will excess ingrants for command installations and
recruiting offices, will approve disposal, and will report property to
the district commander for disposal. When termination will ad-
versely affect continuing operations of the installation or the annual
rental is $50,000 or more, the using command will report the prop-
erty excess through command channels to COE.

(1) The using command is responsible for rental and care and
custody until the lease is canceled or another party agrees to assume
these responsibilities.

(2) The district commander will cancel ingrants in accordance
with their terms after screening and when it is not necessary to
report the property to a disposal agency.

8 AR 405-80 + 10 May 1985

(3) The COE will provide instructions for the disposal of Gav-
ernment owned improvements in accordance with FPMR
101-47.309.

(4) The COE or designee will retun permitted property to the
control of the loaning Federal agency.

d. GSA space. GSA administers disposul of GSA leases and
reassignment of GSA assigned space. The district commander must
notify GSA in writing at least 30 days in advance of the date GSA
must issue a termination notice under the terms of a GSA lease.
Therefore, the MACOM or designee must notify the district com-

mander at [east 30 additional days in advance of a requirement to
terminate. In the casc of release of GSA assigned space, it is recom-
mended that the MACOM or designee advise the district com-
mander 150 days before the date that the space will no longer be
needed. Notification must include a description of the area involved,
its location, and the estimated date of rclease. Space to be released
must be consolidated and accessible for GSA reassignment to an-
other party. MACOMs will fund any alterations required to consoli-
date space or to make it accessible.

Chapter 7
DA Disposal of Excess Foreign Real Estate

7-1. Real estate disposal program objectives
Real estate disposal program objectives are to—

a. Ensure compliance with intcmational agreements affecting the
real estate in question. Such agreements normally control the dis-
posal of real estate in foreign countries.

b. Ensure compliance with DA real estate disposal policies con-
tained in chapters 1, 2, 4, and 6 insofar as practicable.

¢. Give full force and effect to the real estate laws, customs, and

disposal policies and procedures of the host country, insofar as it is
consistent with the U.S. mission, requirements, and operations.

d. Keep foreign real estate Loldings to the minimum necessary.

e. Clearly define United States and host country obligations {¢.g.,
restoration).

J Protect the United States against unrensonable claims.

g. Use host government agencies as much as possible, particu-
larly in handling real property matters with citizens of host country.

7-2. Program oversight
The COE— .

a. Supervises disposals of real estate in foreign countries.

b, Issues instructions governing such disposals.

c. Approves proposcd MACOM regulations on real estate
disposal.

7-3. Major Army command: program execution
The reel estate element of the MACOM located in a foreign
country—

a. Plans and executes disposal of real estate in foreign countries
in accordance with real estate program objectives,

b. Fumishes real estate disposal advice.

c. Recommends real estate disposal policies.

d. Maintains a real estate office of record.

e. Issues regulations on disposal policies and procedures, which
should include the following:

{1) Information about the requirements of international agree-
ments and established implementing precedents.

(2) Information about applicable real property Jaws, customs, pol-
icies, and procedures of the host country.

(3) Summary of DA real estate disposal policies.

(4) Explanation of approved day-to-day disposal policies and pro-
cedures including—

(a} The authority for disposal actions and the extent of permissi-
ble delegation.

(3} The nature of permissible real estate contacts with agencies
and individuals of the host country. '

(c) Methods of disposal considering, among other things, the
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blic Law 90-110 <= o

1
AN ACT Dctober 21, 1957 ’ 1;
Yo authorise certaln construction at militery installations and for nther parposes, _ (H:R. 11722) J

. Be it enacted by the Senate and House of Representatives of ths

Unitad Staiea of America m Congress assembled, Military Coo-

structlion Au-
thorization Act,

TITLE I tge, b

Sgc. 101. The Secretary of thé-Army may establish or develop mili- A ;LiL
ary installations and facilities by acquiring, constructing, converting, ¢
ehabilitating, or installing permenent or temporary public works, it 34

. - ncluding site preparation, appurtenances, utilities, and equipment for Sk
'..Gvgit;l;l.mntu :the following pro?ects: x':%
\iatéves of thg InsioE Tie Unaen Stares {!i' B l
Inb piragraph UNITED STATES CONTINENTAL ARMY GOMMAND i3
15 amendeq )
-’L%ﬁtz,’ oents 3 (First Army) TR '
s 4 poun s . < y eaes dny
pay cam]gensa,'. : - Fort Belvoir, Virginia: Operationnl and training facilities, and re- i

search, dovelopment, and test facilities, $3,210,000,
Fort Devens, Maesachusetts: Maintenance facilities, and utilities,
"$1,304,000. .
* Fort Dix, New Jersay: Hogpital facilities, $2,685,000.
Fort Bustis, Virginia: Training facilities, maintenance facilities,
. lt'-“d uﬁlities, $g76,000c . e e
. Fort Hamilton, New York: Operational focilities, $127,000.
A. P. Hill Militery Reservation, Virginia: Training facilities, sup-
ply facilitias, troo&housinﬁ,‘ and utilities, $4,898,000. .
. %‘orb Hola.flird, aryland : Administrative facitities, $588,000.
Indiantown Gap Military Reservation, Peansylvanie: Training
facilities, $581,000. A o
Fart If.uox, Kentucky: Training facilities, and utilities, $8,325,000,
- ¥ort Lee, Virginia: Maintenance facilities, medical facilities, and
utilities, $1,846,000, R
Fort George G. Meade, Maryland: Hospital facilities, and adminis-
trative facilifies, §4,510,000.
Cemp Pickett, Virginia: Training facilities, maintenance facilities,
and supply facilities, and ground improvements, $329,000,

(Third Army)

Fort Benning, Georgia : Troop housing and utilities, $3,759,000.

Fort Bmg%.m orth Carolina: Operational and training facilities,
ﬁgxgﬁn{?&m ilities, supply facilities, troop housing, and utilities,
g 000,

Fort Campbell, Kentucky : Hospital facilities and utilities, $312,000,

Fart Gordon, Georgia : Training fncilities, supply facilities, utilities,
snd real estate, $4§9 000, .

PFort, Jackson, South Carolina : Hospital facilities, $11,413,000,

Fort Rucler, Alabarma: Treining facilities and troop housing, $2,-

118,000,
: (¥ourth, Army)

. $1%‘3§tolgoﬁss, Texas: Training facilities, supply facilities, and utilities,
. "Fort Hood Texna: Maintenance facilities and utilities, $8,075,000.
Fort Polk, Lovisiana.: Supply facilities, $954,000, -
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. D —————
the Secretary of Defense or his designee has consnlted with the
al Water Pollution Control Administration of the Department
Interior and determined that the degree and type of waste
al’ and treatment required in the area n which such military
ation is located are consistent with applicable Federal or Stute
quality standards or other requiremenis and tha¢ the planned
‘will be coordinated in timing with s State, county, or municipal
garam Which requires communities to take such relnted sbaterhent
Sies'ss dfe negessary to achieve aroa-wide watar?ollutmn ceanup. o ey
25E0. 808. Notwithstending any other provision of law, none of the Hawsli, '
firds constituting Fort DeRussy, Hawaii, may be sold, leased, trane- Lend dteposi-
Fred, or otherwise disposed by the Department of Defense unleag Hom» probibition.
er authorized by law. . , -
:1810. () The Naval Academy Dairy Farm is a self-supporting p, oy, Acsdemy
on, an economic atid morale-building asset to the Department
&'Navy, and shall continue in its present status and. function.
b): Notwithstanding the provisions of the Federal Property and
Ministrative Services Act of 1949 (40 U.S.C. 471 et seq.l)l or any
.provision of law, the real property located in Gambrills, Anng
ol .County, Maryland, &n rising the Neval Academy.
L] 5 a{l’ not be determined excess to the needs of the holdin
y ‘or_transferred, '_I.‘eabsli%ned, or otherwise disposed of bgv guch
y, nor ghall any action bé taken by the Navy to closs, dispose

63 Btat, 377.

lor phase out the Naval Acsdemy Dairy Farm unless specially
futhorized by an Act of Congress, . - ' :

2y, 821. Titles I, IT 1Y, IV, V, VI, V11, and VIIT of this Act  Sltsien o

o ciled as the * M.i_fitgu:y Construction -Authorization Act, 1968." )
| 'TITLE IX
-+~ Rmawnvié Forara Facirrms .
. . ' . LI Lo .
igEc. 901. Subject to chapter 133 of itle 10, United States Code, the Faciiition Acines.

retary of Defense moy establish or develop additional focilities for ization Act, 1968,
Resorve Forces, including the acquisition of land therefor, but, the T L
of bich facilities shall not excesd~- - g 2238, -
(1) for'Department of the Army: L '
«%" (a) Army National Guerd of the United States, $10,000,000.
" (b) Army Resarve, $10,000,000. . T .
. (2)" for Department of the Navy: Naval and Marine Corps
Reserves; $4,500,000. -
-{8) for' Department of the Air Forte:
- % p‘; Air Nationia] Guard of the United States, $9,800,000.
- (b) Air Force Resarve, $4,000,000. _ '
- 902, Ths Secretary of Defense may establishi or develop installa- , Senstruetton
qiions snd focilities under this titls without.re%ard, to section 3648 of the " Watver of re-
gitevised Statutes; as amended (81 U.S.C. 529), and sections 4774(d) strictions,
ind 9774(d) of-title 10, United States Code: 'i‘_ha nuthority to placs oA St=- 265
Parmanent, or femporary improvements on Innd includes authority for
iElirveys; administration, overhead, planning, and sipervision incident
yfoonatriction; Thet authority may be exercised befors title to the land
BiEEpproved under section 865 of the Ravised Statutes, as amended (40
iy (2. 285) , and even though the land ja held temporarily. The author-
; X tqiiire real estate or land includes authority to make sarveys
ation" ortild 2. 10 acquirs land, and interests in Jand {including temporary use),
A SEHL, purchase, exchangs of Government-owned land, or otherwise.
i L ' . o
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Public Law 105-85
105th Congress
An Act

To authorize appropriations for fiscal year 1998 for military activities of the
Department of Defense, for military construction, and for defense activities of
the Department of Energy, to prescribe personnel strengths for such fiscal year
for the Armed Forces, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled
SECTION 1. SHORT TITLE.

This Act may be cited as the “National Defense Authorization
Act for Fiscal Year 19987,

SEC, 2. ORGANIZATION OF ACT INTO DIVISIONS; TABLE OF CONTENTS.
(a) DvisioNs.—This Act is organized into three divisions as

“follows:

(1) Division A—Department of Defense Authorizations.
(2) Divigion B—Military Construction Authorizations.
(3) Division C—Department of Energy National Security
Authorizations and Other Authorizations.
(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

Sec. 1. Short title,
Sec. 2. Organization of Act into divisions; table of contents.
Sec. 3. Congressional defense committees defined.

DIVISION A—DEPARTMENT OF DEFENSE
AUTHORIZATIONS

TITLE I-PROCUREMENT

Subtitle A—Authorization of Appropriations

Sec. 101. Army.

Sec. 102. Navy and Marine Corps.

Sec. 103. Air Force.

Sec. 104. Defense-wide activities.

Sec. 105. Reserve components.

See. 106. Defenge Inspector General.

Sec. 107. Chemical Demilitarization Program.

Sec. 108. Defense health T-:grama.

Sec. 109. Defense Export Loan Guarantes Program.

Subtitle B—Army Programs

Sec. 111. Army helicopter modernization plan,
Sec. 112. Multiyear procurement authority for specified Army programs.
Sec. 113. M113 vehicle modifications.

Subtitle C—Navy Programs

Sec. 121. New Attack Submarine program.
Sec. 122. CVN-77 nuclear aircraft carrier program.
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Reports.

{(2) the fair market value of the property sold as determined
without taking into account any improvements to such property
by the City.

(d) DESCRIPTION OF PROPERTY.—The exact acreage and legal
description of the real property conveyed under subsection (a) shall
be determined by a survey satisfactory to the Secretary. The cost
of the survey shall be borne by the City.

(e) ADDITIONAL TERMS AND CONDITIONS.—The Secretary may

require such additional terms and conditions in connection with
the conveyance under subsection (a) as the Secretary considers
appropriate to protect the interests of the United States.

SEC. 2867. STUDY OF LAND EXCHANGE OPTIONS, SHAW AIR FORCE
BASE, SOUTH CAROLINA.

Section 2874 of the Military Construction Authorization Act
for Fiscal Year 1996 (division B of Public Law 104-106; 110 Stat.
583) is amended by adding at the end the following new subsection:

“(g) STUDY OF EXCHANGE OPTIONS.—To facilitate the use of
a land exchange to acquire the real property described in subsection
(a), the Secretary shall conduct a study to identify real propert;
in the possession of the Air Force (located in the State of gouﬂ":
Carolina or elsewhere) that satisfies the requirements of subsection
(b)(2), is acceptable to the party holding the property to be acquired,
and 18 otherwise suitable for exchange under this section. Not

later than three months after the date of the enactment of the
National Defense Authorization Act for Fiscal Year 1998, the Sec-

retary shall submit to Congress a report containing the results
of the study.”.

Subtitle E—Qther Matters

SEC, 2871. REPEAL OF REQUIREMENT TO OPERATE NAVAL ACADEMY
DAIRY FARM.

(a) OPERATION.—(1) Chapter 603 of title 10, United States
Code, is amended by adding at the end the following new section:

“§ 6976. Operation of Naval Academy dairy farm

“(a) DISCRETION REGARDING CONTINUED QPERATION.—(1) Sub-
ject to paragraph (2), the Secretary of the Navy may terminate
or reduce the dairy or other operations conducted at the Naval
Academy dairy farm located in Gambrills, Maryland.

“(2) Notwithstanding the termination or reduction of operations
at the Naval Academy dairy farm under paragrth (1), the real
property containing the dairy farm (consisting of approximately
875 acres)—

“(A) may not be declared to be excess real property to
the needs of the Navy or transferred or otherwise disposed
of by the Navy or any Federal agency; and

“(B) shall be maintained in its rural and agricultural
nature.

“b) LEASE AUTHORITY.—{1) Subject to paragraph (2), to the
extent that the termination or reduction of operations at the Naval
Academy dairy farm permit, the Secretary of the Navy may lease
the real property containing the dairy farm, and any improvements
and personal property thereon, to such persons and under such
terms as the Secretary considers appropriate. In leasing any of
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the property, the Secretary may give a preference to persons who
will continue dairy operations on the property.

*“(2) Any lease of property at the Naval Academy dairy farm
shall be subject to a condition that the lessee maintain the rural
and agricultural nature of the leased property.

“(c) EFFECT OF OTHER LAWS.—Nothing in section 6971 of this
title shall be construed to require the Secretary of the Navy or
the Superintendent of the Naval Academy to operate a dairy farm
for the Naval Academy in Gambrills, Maryland, or any other loca-
tion.”.

(2) The table of sections at the beginning of such chapter
is amended by adding at the end the following new item:

“6976. Operation of Naval Academy dairy farm.”.

(b) CONFORMING REPEAL OF EXISTING REQUIREMENTS.—Section
810 of the Military Construction Authorization Act, 1968 (Public
Law 90-110; 81 Stat. 309), is repealed.

() OTHER CONFORMING AMENDMENTS.—(1) Section 6971(b)(5)
of title 10, United States Code, is amended by inserting “(if any)”
before the period at the end,

(2) Section 2105(b) of title 5, United States Code, i3 amended
by inserting “(if any)” after “Academy dairy”.

SEC, 2872, LONG-TERM LEASE OF PROPERTY, NAPLES, ITALY.

(2) AUTHORITY.—Subject to subsection (d), the Secretary of the
Navy may acquire by long-term lease structures and real property
relating to a regional hospital complex in Naples, Italy, that the
Secretary determines to be necessary for purposes of the Naples
Improvement Initiative.

(b) LEASE TERM.—Notwithstanding section 2675 of title 10,
United States Code, the lease authorized by subsection (a) shall
be for a term of not more than 20 years.

(c) EXPIRATION OF AUTHORITY.—The authority of the Secretary
1&% e%g!é into a lease under subsection (a) shall expire on September

(d) AUTHORITY CONTINGENT ON APPROPRIATIONS ACTS.—The
authority of the Secretary to enter into a lease under subsection
(a) is available only to the extent or in the amount provided in
advance in appropriations Acts.

SEC, 2873, DESIGNATION OF MILITARY FAMILY HOUSING AT LACKLAND
AIR FORCE BASE, TEXAS, IN HONOR OF FRANK TEJEDA,
A FORMER MEMBER OF THE HOUSE OF REPRESENTA-
TIVES.

The military family housing developments to be constructed
at two locations on Government property at Lackland Air Force
Base, Texas, under the authority of subchapter IV of chapter 169
of title 10, United States Code, shall be designated by the Secretary
of the Air Force, at an appropriate time, as follows:

(1) The eastern development ghall be designated as “Frank

Tejeda Estates East”.

(2) The western development shall be designated as “Frank

Tejeda Estates West”.

SEC. 2874. FIBER-OPTICS BASED TELECOMMUNICATIONS LINKAGE OF
MILITARY INSTALLATIONS,

(a) INSTALLATION REQUIRED.—In at least one metropolitan area
of the United States containing multiple military installations of
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This article first explores property law's inodel for addressing split ownership of land so that its relevance to real estate taxation
can be examined. It then discusses the public policies and pragmatic concems that influence the judicial definitions of “property”

and “value” in real estate taxation. Finally, four areas of property law are examined that raise questions of “property” and land
“value’ that are analogous to those in real estate taxation. Each of these four areas of property law teaches an important lesson

about the comparative meanings of “property” and “value.”

“Value is a word of many meanings.” Justice Louis D. Brandeis 1

State and local governments impose ad valorem taxes on real estate. 2 These taxes provide the major source of revenue to these

governmental entities. 3

Real estate taxes are calculated by multiplying the legislatively imposed tax rate by the value of the land as determined by a

governmental assessing authority. 4 The valuation of the property is a critical part of the system. The collective valuations of
properties in the jurisdiction will determine the amount of revenue available to government for public activitics. Morcover,
important tax equity issues *8 emerge, as cach owner is concerned that the valuation of his or her property compares favorably

with those of neighboring properties. 3

Two issues complicate the valuation of real estate for tax purposes. First, there is the fundamental question of what is the

“property” that is being taxed. Secend, the method or methods for computing the “value” of the property must be determined. 6
These questions become especielly difficult when the property being valued is split among several owners, such as property
subject to a long-term lease or land subject to an encumbrance (such as an easement or restrictive covenant).

“General” property or real estate law—terms used here to encompass the areas of property law outside of real estate taxation--
has also wrestled with the definitions of “property” and “value.” 7 For centuries, judges, lawyers, and legal theoreticians have

struggled to answer the question “what is propcrt];(‘?”3 This leads to a fundamental inquiry: do the concepts of “property” and
“value” in general property law mesh with those same ideas in real estate taxation?

At first glance, it would seem to be a fairly easy task to define “property” and to find the “value” of real estate for taxation
purposes. Afier all, the market is constantly and efficiently setting prices *9 for various types of land. Moreover, it would
also seem to a person unfamiliar with this area that “property” is “property” and “value” is “value,” so that the determination

WestiawNext @ 2011 Thomson Reuters. No claim to original U.S. Government Works. . 1
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of “property” and “value” for real estate taxation purposes should be consistent with the meanings of these terms in other legal
contexts.

However, determining “property” and “value” for real estate taxation purposes is a difficult task, because of different variables
and calculation methods. Moreover, different public policies and practical concerns are at work in the real estate taxation area
as compared with other property law contexts. These differing policies and realities lead decision-makers to definitions of
“property” and “value” that vary depending on the context. This article argues that the benefit of context-based meanings of
these terms must be weighed against the systemic and social costs of clashing definitions. The advantages of a comparative law
approach to understanding “property” and “value” will be discussed.

The Bundle of Sticks Analogy

Defining “property” and “value” raises special problems in real estate taxation when ownership of the land is split among two
or more persons, such as when the land is leased or subject to an encumbrance, To address similar issues of muitipte ownership,

general property law has over many years used the metaphor that owning “property” is like having a “bundle of sticks.” ® Each
stick represents a right or privilege, and when all sticks are held together they comprise maximum ownership, The metaphor is
helpful in that it underscores that some of the sticks may be trensferred to another person, thus splitting rights in the property
among various people. Although the “bundle of sticks” analogy has been described by one ostentatiously modern court as “hoary

and simplistic,” 19 it continues to be a useful method to conceptualize ownership. For example, one court recently employed
this model to determine ownership of property for the purpose of applying a drug forfeiture statute. n

*10 Moreover, property law has recognized that the concept of “property” entails more than a physical and tangible relationship
between the owner and the object. Rather, as oue court stated:

In contemporary jurisprudence, “property" refers to both the actual physical object and the various incorporeal ownership rights

in the res [thing], such as the rights to possess, to enjoy the income from, to alienate, or to recover ownership from one who

has improperly cbtained title to the res. 12

Land, thus, is valuable not just for the right of physical possession by the owner but for its income potential.

Some initial links to real estate taxation come to mind. The *bundle of sticks” metaphor, for example, might suggest the separate

identification, valuation, and perhaps the taxation of the varicus sticks. 13 Moreover, the view that ownership entails more than
a right of physical possession might explain the income method of real estate valuation.

Policies and Realities in Real Estate Taxation

Before concluding that general property law definitions of “property” and “value” should be applied in the area of real estate

taxation, the various public policies and realities that shape the meanings of these terms in the taxation field must be examined.
As will be shown, these factors may cause unique or even idiosyncratic definitions.

Legislative and constitutional source. Real estate taxation is authorized by state legislation or a state constitutional provision.

Typically, the rule is that the tex is to be assessed against the “fair market value” of the preperty or some similar formulation. 14

There is usually little or no explanation in the statutory language as to what “property” means in that context or how “value”
15

is set.
Courts defining “property” and “‘value,” therefore, are not engaged in common-law decision making where their views of
precedent, policies, and equity control. Rather, the courts must do statutory or constitutional interpretation to give meaning to
these terms. Traditional *I7 statutory intecpretation requires the court to find the legislature s meaning, in light of the goals

underlying the text. 16
Revenue enhancement. Real estate taxation is the essential source of funds for the activities of local governments. One court
" acknowledged this by noting the following: “real property ad valorem taxes are inherently public in character: they are statutorily

WestlawNext” ® 2011 Thomson Reuters. No claim to original U.S. Government Works. ‘ 2
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authorized taxes raised to serve the needs of the community as a whole. 17 Such taxes “are intended to raise revenue to defray

the general expenses of the taxing entity.” 18 Courts, therefore, might factor in the revenue goal in determining the meanings
of “property” and “value.” More generous definitions mean increased revenue.

Tax equity. The courts emphasize equality of treatment of taxpayers. 9 This stems from general societal norms of fair and equal

treatment, 20 w12 butitis also rooted in the Equal Protection clause of the federal Constitution and similar state constitutional

provisions. While the equality goal in the real estate tax context does not require all landowners to pay the same dollar amount

of taxes, it requires uniform standards for all owners of the same type of property. 2

Moreover, courts do not want some landowners to avoid payment at the expense of others. 22 This influences definitions of
“property” and “value.” As one court abserved:

[Aln underlying aim of valuation is to assure that, in providing for public needs, the share reasonably to be borne by a particular

property owner is based on an equitable proportioning of the fair value of his property vis-a-vis the fair value of all other taxable

properties in the same tax jurisdiction. 2

Syster concerns. In defining “property” and “value” for real estate taxation purposes, the courts must consider the effect that
these definitions will have on the property tax assessment and cellection apparatus, as well as on the taxpayers' relationship to
the system. Judicial declarations must be readily understandable and easily applied by the government officials administering
the system. Vague standards invite litigation and may lead to inefficiencies and added expense to the system.

Judicial standards must also be predictable for taxpayers, so that they can forecast their expenses. Moreover, if the rules are

clear, taxpayers are more likely to feel confident that they are being treated fairly and that other owners are not receiving
inapropriate advantages, Clear standards also may reduce court challenges by owners. Certainly they make it easier for judges

and administrative adjudicators to decide the cases that are actually brought before them.

*13 One would also expect a significant degree of judicial deference to particular determinations of “property” and “value” by
taxing agencies and officials. Court typically defer to administrative agencies because of their expertise in the particular matter

and their direct familiarity with the facts, as well as for judicial economy concems. Although there are jurisdictional differences

24

in degree,“" courts usually show deference to administrative valuations of land. 25

Complexity. For a population that is all tec often uncomfortable with numbers, there is a high “degree of difficulty” in tax
evaluation cases for the courts and the litigants. As one court noted, “mathematical calculations in appraisals, though made in

the best of faith, can lead to divergent results.” 26 Another observed that “the word ‘value’ almost always involves a conjecture,
»27 ’

a guess, a prediction, a prophecy.
This numerical complexity often leads to confusion and unclear, or even bad, results. In one case, the dissenting judge chided
his colleagues for affirming a decision of the Board of Tax Appeals that set a value for the property that differed from the
four figures submitted by the parties. The judge asserted that the Board “contrived a Solomon-like solution. Rather than find

the facts, [the Board] decided to split the difference. Regrettably, this [court's decision] is also a Solomon-like result--neither

reasonable nor lawful.” 28

Other concerns. Finally, the property tax systems in various jurisdictions reflect other policies--for example, exemptions for
nonprofit *I4 organizations; favorable tax treatment for residents as opposed to nonresidents; and tax relief concerns, whether
general, or based on a narrower classification (e.g., inability to pay), or in order to protect certain land uses (e.g., agricultural

land). 2

General Property Law

WestlawNext' © 2011 Thomson Reuters. No claim to original U.S. Government Works. 3
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Do the concepts of “property” and “value” in real estate taxation mesh with those of general property law? An examination of
four areas of property law teaches important lessons about the comparative meanings of these terms.

“Yalue” Does Not Mean “Value”--Eminent Domain Awards

A strong line of cases in the eminent domain area provides a stark, and ironic, example of how the meaning of “velue” shifts

30

depending on the context. Although there are some exceptions, ™ courts penerally refuse to admit valuations for real estate tax

as evidence to establish the value of property taken by eminent domain. 2

Courts have offered various reasons for this reluctance: assessments based on an “actual” value standard are not relevant to find

32

*15 “market” value as required by eminent domain; *“ tax assessments have historically been below the market value and so

are not useful; 33 different policies control, with equality, uniformity, and proportionality of assessments being the key in the
tax area, while an exact market value is needed in eminent domain to compensate an owner for lost property; 3 the taxpayer

does not have a voice in the tax assessment process and fears of retaliation by assessors may limit protest; 35 the date of the tax

valuation may make it irrelevant; 36 and there may be hearsay problems. 3

Some of these reasons are not compelling. It is not clear, for example, that there is @ meaningful difference between the terms
“actual value” and “market value.”3 Moreover, with the shift to full-value assessment in land taxation, ¥ undervaluation

should not be as great a problem. Timing issues can be addressed by limiting the vintage of tax assessments that can be

admitted, 40 and hearsay objections can likely be overcome with the admissions doctrine. 4

Perhaps the greatest obstacle, however, to a unified concept of value in tax assessments and eminent domain awards is the
landowner's temptation to manipulate the definition of “value” depending on the circumstances. As one court observed, “owners

prefer low assessment rates for tax purposes and high evaluations for condemnation purposes.” 42 Thus, even though courts
might feel that *16 the tax “value” is irrelevant to eminent domain, they also want to prevent owners from manipulating the
process by in effect keeping two sets of books. Some courts, as a result, bar statements of the owner in prior tax assessment
disputes as affirmative proof of value for eminent domain purposes; however, they permit the prior statements as admissions
3

against interest for the purpose of impeaching the owner's credibility as a witness in the eminent domain action. 4
One is left with an uneasy feeling that “value” is a slippery concept indeed. As one court abserved:

A certain degree of cynicism is no doubt warranted by the very general practice of landowners who have applied for [realty
tax reductions] of putting down estimates that vary widely from the claims that they make when the property is about to be
condemned. As these figures cannot be reconciled, the conclusion is inescapable that one estimate or the other, and possibly

both, bear little relation to the true opinion of the owner, and his statement that the estimate represents his opinion is false. 44

The eminent domain cases show, therefore, that “value” may not mean the same in all situations, not only because of legitimate
differences in the policy contexts but also because of improper behavior.

The Importance of Context—Long-Term Leases

One example from property law presents a problem of defining “property” and the “value” that is analogous to real estate
taxation.

A landlord making a long-term lease seeks to provide for increases in rent in future years to reflect appreciation in the value of

the leased premises as well as general inflationary rises. 45 There are various methods used to accomplish this, 46 The preferred
approach, however, *I7 is to provide for a new valuation of the property at certain intervals and a recalculation of rent based

on a set percentage of return on the adjusted value of the property. 4T The difficulty with this technique, of course, is the
determination of the “value” of the property. More specifically, courts have faced the question of whether the value of the land
shouid be calculated as being encumbered by the lease and use restrictions or based on the land's “highest and best use,” free
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and clear of the lease and any use restrictions. The tenant generally prefers a calculation based on the presence of the lease
and its restrictions because that will lower the value of the property and the new rent, while the landlord favors the “free and
clear” valuation.

In some ways, this is similar to an issue in tax valuation where an assessor must find the “value” of land subject to a

“disadvantageous” long-term lease (i.e., a lease with below-market terms, such as low rent). Should “value” be determined

?48

based on the land being free of the lease or encumbered by it? "> Most courts in the tax context find value based on the

unencumbered fcc:.49

*]8 This treatment in the tax context can be compared to how the courts define “value” for the purpose of rent escalation

clauses. There is a split among the courts. Most prefer to calculate “value” free and clear of the lease; 50 4 few, however, find
51

“value” based on the fee encumbered by the lease and its restrictions.
Does this mean that there is consistency, and that “value” in land taxation means “value” in property? Unfortunately, it does
not--the *19 similar results are coincidental rather than congruous. As will be shown, there is no abstract meaning of “value”

that compels the results in the rent escalation and tax cases; rather the correct meaning depends on the particular context. 52
Moreover, if the courts paid better attention to the lease escalation situation they should conclude that the minority rule--that
is, calculating value with the encumbrance in place--is the better meaning.

" The tax cases that find “value” based on the land being free of the lease are in harmony with the policies'undcrlying real estate

taxation. > Taxing the owner for the full value of the property will maximize collections by the sovereign; equity among owners

will be respected because an owner will not be allowed to escape his tax burden and shift it to his neighbors by making an
imprudent lease; and the calculation of a hypothetical fair-market value of the property free of the lease, while not simple to

do, may be less complicated and easier to administer than finding value and assessing tax on separate interests.

When defining “value” in rent escalation provisions in leases, however, the tax policies--revenue enhancement, tax equity, and
administrative concerns--are not relevent. Rather, there should be a different agenda. Determining “value” for rent escalation
should not be governed by per se rules of law; instead, the determination should be an intent-based inquiry. In this commercial
exchange, the expectations of the parties—not an absolute rule of law--should control. The question should be whether the parties
intended for valuation to be made with the lease or without it.

As a result, the minority position in escalation cases appears correct; unless the lease provisions clearly indicate otherwise,
courts should not assume that the parties intended valuation free of the lease and use restrictions that they were clearly agreeing

to elsewhere in the document. “Value” should be calculated based on the land encumbered by the lease.>* As one minority
rule court stated:

*20 There is no suggestion in: the language ... that, in valuing the land, the restrictions to hotel use imposed by the lease were
to be disregarded and the land valued as if it were vacant and available for the highest and best use. ... That valuations of land
must take into consideration all encumbrances thereon, including restrictions as to its use, unless there is a clear provision to

the contrary, is well settled. 355
Thus, it is the particular context that gives meaning to the term “value.” Reference to legal dictionaries for general definitions of

value and the use of meanings developed to solve different legal problems is not satisfactory. 56 While that may yield consistent
definitions, it ignores the policies and expectations of the particular situation.

The Costs of Disharmony—Servitudes

The differing meanings of “property” and “value,” although compelled by context, sometimes create confusion. The costs of
disharmony should be considered by the courts when defining these terms. A comparison of the concept of “property” in the
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law of servitudes--that is, the law of easements and covenants--and real estate tax illustrates the potential harms of diverging
7

definitions.
Property law's bundle-of-sticks model is especially useful to explain allocation of ownership through servitudes. Adjacent
owners can agree to exchange a portion of their property rights. This could take the form of an easement, granting an affirmative
right over the neighbor's land, such as & roadway; or it could be created as a restrictive covenant, giving the owner of the
covenant the right to veto activities on the burdened land, such as & building and use restriction. *21 The benefits and burdens

of these arrangements automaticaily transfer to the successor owners of the land. 58

The law has favored such consensual exchanges of property rights for various reasons. 9 Servitudes encourage efficient
allocation, allowing pecple to divide land interests as demanded in the market. Servitudes alsc are enforced, like other contracts,
because of the moral obligation of the promisor, Additionally, servitudes permit parties free choice--people can employ
servitudes to create the living arrangements that they desire.

The law has recognized the economic reality that the presence of a servitude uswally increases the value of the benefitted land

and decreases the value of the burdened property. 60 The courts also quantify the “value” of a servitude, in various situations. 61

For example, an owner of an easement is entitled to damages for permanent interference with her right. The value of the lost

easement if found by comparing the fair market value of the benefitted land with and without the interest. 62

*22 Does this property-law analysis help in making a tax assessment of land subject to a servitude? 63 Most courts dealing
with taxation of land subject to a servitude rdopt the “additive approach.” They find that since the value of the benefitted parcel

is increased by the servitude, the burdened property should be assessed with the encumbrance in place. % With the easement
added to the assessment of the benefited lot and deducted from the burdened parcel, the courts maintain that there will be neither
double taxation nor revenue loss. This analysis parallels the bundle-of-sticks model of property law.

This analogy, however, may not be wholly appropriate for tax assessments. Some commentators 1'e:iect the assumption that the

increase of value of the benefited land is equal to the decrease of value of the burdened land. %3-Indeed, the additive approach
may at times underestimate the total land value of the two parcels being taxed after the servitude has been created, leaving some

value untaxed. % The bundle *23 -of-sticks concept is thus an oversimplification in this situation--the value of the stick to
the benefited land is not necessarily the same as the value of the loss of the stick to the burdened land.

Still, the bundle-of-sticks analogy of property law is important in the taxation context for several reasons. First, it may be useful
to resolve the ongoing issue of valuing land in subdivisions that is restricted for recreational use for the benefit of surrounding
homeowners. One case, for example, held that there was no value whatsoever to a golf course that was subject to use restrictions.

The court would actually have done well to remember the bundle of sticks from first-year property in law schoot. 57 The fact
that some sticks have been transferred from the golf course bundie to the surrounding lots does not mean that all sticks have been

removed from the golf course. 68 #24 The remaining sticks have some value and should be valued and taxed accordingly.
Poor application of the bundle-of-sticks analogy, not the concept itself, is the problem in these cases.

Second, the recent steps toward unifying easements and covenants into a single law of servitudes can be instructive in the

real estate tax arca. ’C Whatever method of valuation is chosen--the “additive” approach or the “summation of interests” view
or a hybrid--it should be applied equally to easements and covenants. Both interests, after all, are consensual transfers of
nonpossessory property rights and should be treated the same. Consider this example: under classic doctrine, a landowner could
limit the height of buildings on his neighbor’s land either by purchasing an easement of view or by entering into a height-
restriction covenant. Although these have been viewed as different legal interests with different ramifications, they serve the
identical function. It would be illogical to have different real estate tax valuations based on a meaningless distinction between the

legal form that is used. "1 That would be especially ironic in the taxation area, where substance, not form, is said to control. 7
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The intersection of servitudes law and real estate taxation teaches an even more important lesson. In choosing the real estate
taxation definition of “property” and “value” for land burdened by a servitude, the law should avoid unnecessary adverse
effects on the general law of servitudes. The law of servitudes has struggled mightily to establish the appurtenance principle--
the concept that the benefit and burden of the servitude move automatically with the properties to the next purchasers. The

theoretical hurdle of binding a person who did not specifically agree to a burden had to be overcome. 7

*25 Moreover, the subtlety of the appurtenance rule had to be leamed not just by lawyers but by general citizens. The law
assumes that consumer buyers of homes in common-interest communitics (whether they are condominiums or subdivision
developments) understand that they are bound by the recorded scheme of servitudes and related rules and regulations. Given
that assumption, the purchasers are bound to the scheme.

Courts, therefore, should be careful not to undermine the appurtenance principle by creating exceptions, such as “you will be
bound and benefited by matters of record excep! for real estate tax purposes, where different rules might apply.” Consumer
buyers of housing, unlike sophisticated ground lessors with experience and access to counsel, may not appreciate such
complexities.

There is an even larger societal concern. Every time lawyers and judges say that “value” here does not mean “vaelue” there,
there is a risk of fostering cynicism in the general public about the legal system. People might view this as legal chicanery
and twisting of words, a way for lawyers to maintain an unfair power over the legal system. Therefore, the costs of clashing
definitions of “property” and “value” in different areas of the law must be balanced against the benefits of varying the meanings
of words to accommodate different contexts.

Lessons to Be Learned—Regulatory Takings

Despite differences thet bave been suggested, general property law can still learn a great deal from real estate taxation about
the meaning of “property” and “value.” Consider the example of regulatory tekings.

During the past ¢ight years, the courts—led by the U.S. Supreme Court-- have been increasingly willing to recognize that [and

use regulations may create a regulatory taking. ™ Moreover, the Supreme Court held, for the first time, that monetary damages
75

are available for such a deprivation.
#26 One of the key issues in these cases has been defining the quantm of property rights that has been disturbed. The Court
has indicated that if the owner is denied an *economically viable” use of her land because of regulation, then a taking may

be found. 78 In Lucas v. South Carolina Coastal Commission, " for example, the Court held that a taking occirred, since the
regulation barred any permanent structure on the land. Additionally, several states as well as Congress have considered enacting’
statutes requiring that compensation be paid if land use regulation reduces the value of a property by a specified percentage. 7
Thus, defining and finding the “value” of land is critical in the new takings jurisprudence. The change in “value” of the land
before and after the land use regulation must be calculated precisely for two purposes: to see whether too much value has been
lost so that a taking will be found, and, if a taking is declared, to find the amount of monetary damages due the owner. The

courts have been wrestling with the difficult issue of quantifying the amount of loss and damages. " The large body of real

estate taxation law defining and calculating value could be a helpful resource in this effort. 80
*27 Conclusion

The meanings of “property” and *value" in general property law and real estate taxation diverge at times because of the flexibility
of language and differing policy gouls. Care must be tzken not to borrow definitions from inappropriate contexts. Yet, if a
careful comparative law approach is used, property law and rea estate taxation can teach important lessons to each other about
the meaning of “value” and “property.”
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Footnotes

a Everett D. and Eugenia S. McCurdy Professor of Law, Case Western Reserve University School of Law, Cleveland, Ohio.

1 Southwestern Bell Tel. Co. v. Public Service Comm'n, 262 US 276, 310 (1923). See also BEP v. Resolution Trust Corp,, 114 8,
Ct. 1757, 1766 (“But what is the “value’'?™).

2 For an overview of real estate taxation, sec P. Rohan, Real Estate Tax Appeals § 2.01 { 1588).

3 See infra notes 17-18 and accompanying text.

4 See P. Rohan, supra note 2, § 3.02.

5 See infra notes 19-23 and accompanying text,

6 See J. Bonbright, Valuation of Property (1937) (the seminal work on the theory, philosophy, and realities of valuation); See generally

* Levmore, “Self-Assessed Vaiuation Systems for Tort and Other Law,” 68 Va. L. Rev. 771 (1982); Browning, “Lend Value Taxation:
Promises and Problems,” J. Am. Planning Ass'n 301 (Nov. 1963).A statute might indicate the methods for assessment. See, e.g.,
Colo. Rev. Stat. § 39-1-103(5)(z) (1994) (describing the cost approach, market or comparable sales approach, and capitalization
of income method). For more on these methods, sec Brooks & Schultz, “Market Theory: An Approach to Real Property Valuation
for State and Local Tax Purposes,” 45 Tax Law. 339 (1992); C.F. Sirmans, Real Estate Finance ch. 5 (2d ed. 1989). Other statutes
might describe value more generally. See, e.g., Ariz. Rev. Stat. § 42-201(4) (1994) (market value is “that estimate of value that is
derived annually by the use of standard eppraisal methods and technigues™); County of Maricopa v. Sperry Rand Corp., 112-Ariz.
579, 581, 544 P2d 1094, 1096 (1976) (approving the cost, comparable sales, and income capitalization methods).

7 Economists have also struggled with defining “value.” Ses M. Dobb, Theories of Value and Distribution Since Adam Smith {1973).

g Seee.g.,Demsetz, “Towarda Theory of Property Rights,” 57 Am. Econ. Rev. 347 (Pap. & Proc. 1967); Gréy, “The Di:;integration
of Property,” X11 NOMOS 69-77 (1980); M. Horwitz, The Transformation of American Law 31-62 (1977) (illustrating the evolution
of concept of property over time); S. Munzer, A Theory of Property {1990); Reich, “The New Property,” 73 Yale LJ 733 (1964);
Rose, “The Comedy of the Commons: Custor, Commerce, and Inherently Public Property,” 53 U. Chi, L. Rev. 711 (1986).

9 See, ¢.g., Bedortha v. Sunridge Land Co., Inc., 312 Or, 307, 822 P2d 694 (1991); Day v. Day, 896 SW2d 373 (Text. Ct. App, 1995).

10  Intemnational Business Machines Corp. v. Comdisco, Inc., 602 A2d 74, 76 (Del. Ch. 1991) {despite the_court's criticism, it epplied
the bundle-of-sticks analogy to leased equipment).

11 United States v. Ben-Hur, 20 F3d 313 (7th Cir. 1994). See also City of Milwaukee v. Greenberg, 163 Wis. 2d 28, 471 NW2d 33
(1951) (determining ownership to allocate the liability of a vendor and purchaser of land for demolition of a deteriorated building).

12 First Charter Corp. v. Fizgerald, 643 F2d 1011, 1014-1015 (4th Cir. 1981). See also Petition of Boyertown, 77 Pa. Commw. 357,
466 A2d 239 (1983).

13  Consider, for example, the different jurisdictional views on whether land subject to a restriction should be valued for taxation
purposes with or without the restriction, with the majority of jurisdictions calculating the value of the fee subject to the casement,
Youngman, “Defining and Valuing the Basc of the Property Tax,” 58 Wash. L. Rev. 713, 775 (1983).

14  SecKittery Elec. Light Co. v. Assessors, 219 A2d 728 (Me. 1966) (equating just value, market value, real value, true value).

15  See supra note 6, describing statutory definitions of terms.

16  When looking for the intent of the legislature, traditionally courts look to legislative history such as ‘committee reports. In recent
years, however, some have argued for a return to the plain-meaning rule in liew of looking at legislative history:

Contrary to the remarkable “legislative history first” method of statutory construction pursued in Gingles, however, T had thought it
firmly established that the “authoritative source™ for legislative intent was the text of the statute passed by both houses of Congress
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24

25
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28

29

and presented to the President, not a series of partisan statements about purposes and objectives collected by Congressional staffers
and packaged into a Committee Report. Holder v, Hall, 114 8. Ct. 2581 (1994) (Scalia, J., concurring). See generally Eskridge,
“The New Textualism,” 37 UCLA L. Rev. 621 (1990); Breyer, “On the Uses of Legislative History in Interpreting Statutes,” 65
S. Cal. L. Rev. 845 (1992).The legislation is, of course, subject to constitutionel review. See, e.g., WV Grant Evangelistic Ass
v. Dallas Cent. Appraisal Dist., 900 SW2d 789 (Tex. Ct. App. 1995) {striking down statutory provision requiring that owner must

prepay taxes as condition to bringing tax appeal),
County of Lenoir v. Moore, 114 NC App. 110, 116, 441 SE2d 589, 592 (1994).

Zelinger v. City and County of Denver, 724 P2d 1356, 1358 (Colo. 1986). See P. Rohan, supra note 2, Section 3.02[!] (describing
formulas for funding through property tax),

In order to prevent discrimination between owners, many states that require land assessment at its “full value” have imposed
equalization boards to picvent different assessments between districts. See Podell, Banfield, & Schuller, “Requirement for Equal
Assessment of Real Estate: Myth or Reality,” 205 NY LJ 48 (1991); Note, “Tax Assessments of Real Property: A Proposal for
Legislative Reform,” 68 Yale LJ 336, 339 (1958); see also U.S. Advisory Commission on Intergovernmental Relations, The Property
Tax ina Changing Environment 236-242 (1972) (describing reforms to property tax administration); P. Rohan, supra note 2, Section
3.04[1] (discussing policies underlying full valuation); MacDougall & Jaffee, “Prospects for Assessment Reform: An Overview,”
in Property Tax Reform: The Role of the Property Tax in the Nation's Revenue System (Nat'l Assoc. of Assessment Officers, 1973),

“Uniformity and equality ... is ... the just and ultimate purpose of the law.” Cumberland Coal Co. v. Board of Revision of Tax
Assessments, 284 US 23, 29 (1931).

Sce, ¢.g., Colo. Const. Art. X, sec. 8 (“all taxeg shall be uniform upon each of the various classes of real and personal property™),

For cases discussing importance of propertional contributions, see City of Jefferson v. Missouri Dep't of Nat. Resources, 863 SW2d
844 (Mo. 1993); City of River Fall v. St. Bridget's Catholic Church of River Falls, 182 Wis. 2d 436, 513 NW2d 673 (Wis. C1.

App. 1994),

In re Merrick Holding Corp., 45 NY2d 538, 544, 382 NE2d 1341, 1344, 410 NYS2d 565, 568 (1978). See Recreation Ctrs. of Sun
City, Inc. v. Maricopa County, 162 Ariz. 281, 782 P2d 1174 (1989) (cautioning that courts should not extend tax e.xemphons beyond
constitutional text since that would shift tax burdens to other taxpayers).

Compare Ariz. Rev. Stat. § 42-178(B) (1994) (“The valuetion or classification as approved by the appropriate state or county |
authority shall be presumed to be correct and lawful™); Recreation Citrs. of Sun City, Inc. v. Maricopa County, 162 Ariz., 281,
285, 762 P2d 1174, 1178 (1989 (trial court may not make independent evaluation of value until taxpayer presents evidence to
rebut statutory presumption that valuation is correct); LaSelle Nat! Bank v. County of Cook, 57 Ili. 2d 318, 312 NE2d 252 (1974)
(requiring a showing of willful or arbitrary behavior for court to impose its view over assessor); Aetna Life Ins. Co. v. City of Newark,
10 NJ 99, 89 A2d 385 (1952) (presumption of validity unless overcome by substantial evidence); Sibley v. Town of Middlefield,
143 Conn. 100, 120 A2d 77 (1956) (requiring court to set valuation); NY Real Prop. Tax Law § 702(1) (1995) (allowing de novo
review by the trial court). .

For criticism of the quality of tax assessment, see D. Paul, The Politics of the Property Tax 7- 8 (1975). For an earlier, and critical,
view of the tax assessment process and standarde, see Note, *Tax Assessments of Real Property: A Proposal for Legislative Reform,”
68 Yale LJ 336 (1958).

Aetna Life Ins. Co. v. City of Newark, 10 NJ 99, 106, 8¢ A2d 385, 388 (1952).
Andrews v. Commissioner of Internal Revenue, 135 F2d 314, 315 (1943).

Youngstown Sheet & Tube Co. v. Mahoning County Bd. of Revision, 66 Ohio St. 2d 398, 408, 422 NE2d 846, 852 (1981) (Lochner,
I, dissenting) (valuation of stee]l manufacturing facility closed due te loses), discussed in Brooks & Schultz, supra note 6.

See, e.g., Ark. Const., Art. 16, § 5(b) (exempting public property used for public purposes); Warman v. Tracy, 648 NE2d 833
(Ohio 1995) (exemption for charitable institution applies to house used as residence for nuns that is owned by nonprofit hospital
at which the nuns work). See Durchslag, “Property Tax Abatement for Low-Income Housing: An Idea Whose Time May Never
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Arrive,” 30 Harv. ], Legis. 367 (1993); Buchele, “Justifying Real Property Tax Exemptions in Kansas,” 27 Washburm L 252 (1938);
Myers, “The Legal Aspects of Agricultural Districting,” 2 Agricultural LJ 627 (1981); Pantaleoni, “New York's Real Property Tax
Exemption for Religious, Educational, and Charitable Institutions: A Critical Examination,” 44 Alb. L. Rev, 488 (1980); Morris,
“Historic Preservation and the Law: Appraisals of Realty for Taxation,” 3 Pace L. Rev. 673 (1981).

30  For cases permitting the use of tax valuations, see New Castle County v. 16.89 Acres of Land, 404 A2d 135 (Del. 1979); Vine
Strect Corp. v. City of Council Blufs, 220 NW2d 860 (fowa 1974, City of Muskegon v. Berglund Food Stores, Inc., S0 Mich.
App. 305,213 NW2d 195 (1973); Ranscy County v. Miller, 316 NW2d 917 (Minu. 1982). See also City of Blue Springs v. Central
Dev. Ass'n, 831 SW2d 655 (Mo. Ct. App. 1992) (permitting use of government tax form since witness was asked about property's
fair market value, not assessed value).

31  See,eg, Statev. Griffith, 292 Ala. 123, 290 So. 2d 162 (1974); Cook v. City of Indianapolis, 559 NE2d 1201 (Ind. Ct. App. 1990);
Mettee v. Urban Renewal Agency, 213 Kan. 787, 518 P2d 555 (1974); State ex rel. State Highway Comm'n v. Koziatek, 639 SW2d
86 (Mo. Ct. App. 1982); Holman v. Papio-Missouri River Natural Resources Dist., 246 Neb. 787, 795, 523 NW2d 510, 517 (1994).
See P Rohan, supra note 2, Section 11.03[3]; Nichols, The Law of Eminent Domain § 2.1 {rev. 3rd ed. 1995).

32 SeeVineSt. Corp. v. City of Council Bluffs, 220 NW2d 860 (Iowa 1974) (indicating that legislation changed inquiry in both areas to
market value); Morley v. Jackson Redev. Auth., 632 So. 2d 1284 (Miss. 1994) (method of valuation for ad valorem taxes is different
from fair market value inquiry in eminent domain),

33 Sec, c.g, Housing Auth. v. Republic Land & Inv. Co., 127 Ga. App. 84, 192 SE2d 530, 531 (1972).

34  See Hetherington Letter Co. v. City of Cedar Rapids, 207 NW2d 800 (fowa 1973); Holman v. Paﬁiu-Missouri River Natural
Resources Dist., 246 Neb. 787, 795, 523 NW2d 510, 517 (1994).

35  See State v. Griffith, 292 Ala. 123, 290 So. 2d 162 (1974).

36  See Stewartv. Town of Burlington, 2 Mass, App. Ct. 712, 316 NE24 921 (1974).

37  See United States v. Anderson, 447 F2d 833 (8th Cir.), cert. denied, 405 US 918 (1971); United States v. Certain Parcels of Land,
261 F2d 287 (4th Cir. 1958).

38  These terms do not have clear meanings in assessment statutes. Youngman, supra note 13, at 721-725.

39  Sece supm notes 19-23 and accompanying text.

40  Sec Mass. Gep. Laws ch. 79, § 35 (1995) (valuation assessments within the three years preceding the taking are admissible).

41  See, .8, New Castle County v. 16.89 Acres of Land, 404 A2d 135 (Del. 1979).

42  City of Muskegon v. Berglund Food Stores, Inc., 50 Mich. App. 305, 213 NW2d 195, 198 (1973).

43  Sec,¢.g., Alabama Power Co. v. Hamilton, 342 So. 2d 8 (Ala. 1977); Morley v. Jackson Redev. Auth., 632 So, 2d 1284 (Miss. 1994)
(allowing tax assessor's prior valuation to be used to impeach the government's appraiser in eminent domain action); Housing Auth.
of Atlanta v. Republic Land & Inv. Co., 127 Ca. App. 84, 192 SE2d 530 (1972).

44  InreLincoin Square Stum Clearance Project, 15 AD2d 153, 222 NYS2d 786, 795 (1961).

45  See N. Hecht, Long Term Lease Planning and Drafting (1974).

46  First,thelease may simply set a schedule of rents for the entire lease, inchuding increases over time. The problem with this approachis
that the parties can make only a rough guess as to the future value of the premises and gencral economic conditions. Alternatively, the
lease may provide for a readjustment of the initial rent at set periods based on changes in the Consumer Price Index (CPI}. Technical
problems result, however, if {as was done in the iate 1970s) the Bureau of Labor Statistics changes the method of calculation for the
CPI. Morcover, a CPI adjustment at best reflects general inflation in the economy, and it does not indicate the upward or downward
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52

changes in value of the specific property in question. On rent escalation in general, see M, Friedman, Friedman on Leases Section
5.4 (3d ed. 1990).

See, e.g., Loyelty Dev. Co. v. Wholesale Motors, Inc., 61 Haw. 483, 605 P2d 925 (1980) (new rent equals value of property multiplied
by the interest rate of a lender).

The issue of “value” in rent recalculation cases is elso similar o, and in some analytical ways even closer to, the effect of restrictive

covenants on the value of land being valued for tax purposes.The long-term leases cases in the tax context involve leases with
disadvemtageous terms (i.¢., submarket rent). If the leases were at market price, then the value of the land would not be depressed by
the lease since, under a capitalization-of-income approach, the property would be throwing the appropriate amount of rent for such
a property. It is only when the rent is below market and that rent amount is used with a capitalization-of- income approach that there
is a problem with undervaluing the property.Even in the cases {e.g., Plaza Hote! Assocs. v. Wellington Assocs,, Inc., 55 Misc. 2d
483,285 NYS2d 941, aff'd, 28 AD2d 1209, 285 NYS2d 267, aff'd, 22 NY2d 846, 239 NE2d 736 (1968)) that presume that the lease
and its restrictions should be considered in calculating value for rent escalation purposes, the courts do not consider the amount of
rent required by the lease in setting value. Indeed, if they did, there would be a circular result--that is, the amount of rent in the lease
would be used to calculate the value of the land using the income capitalization approach, and then, on the besis of that value, the
“new’ rent would be set (which could tumn out to be exactly the same as the rent in the original lease, if the multiplier for the amount
of return was the same in the escalation clause as the return contemplated in the original rent). See Hirt v. Hervey, 118 ‘Ariz. App.
543, 578 P2d 624, n.1 (1978) (“Some judges have persuasively pointed out the circularity inherent in attempting to establish rent
based on rent already fixed.”); Cotati Alliance for Better Hous. v. Cotati, 148 Cal. App. 3d 280, 287, 195 Cal. Rptr. 825, 829 (1983)
(“The process of making individual rent adjustments on the basis of a retum on value standard is meaningless because it is inevitably
circular; value is determined by rental income, the amount of which is in tun set according to value;” involving calculations under
a rent control ordinance). Thus, the real issue in the rent escalation cases is the depression of the value of the land due to the effect
of the use restriction in the lease which limits the use of the land below its “highest and best ise” for the period of the lease, In this

way, the better analogy may be to use restrictions. Still, the use restriction can be viewed as creating a “disadvantageous” long-term
leage, which is precisely the valuation issue in the tax cases.

See, e.g., Recreation Ctrs. of Sun City, Inc. v. Maricopa County, 162 Ariz. 281, 782 P2d 1174 (1989) (noting that sometimes the
presence of a lease makes the property more valuable, so that valvation without the lease may benefit the taxpayer); Schultz v. TM
Florida- Ohio Realty Ltd. Partnership, 577 So. 2d 573 (Fla. 1991) (requiring assessment against all interests in the land); Valencia
Ctr., Inc. v. Bystrom, 543 So. 2d 214 (Fla. 1989); Swan Lake Moulding Co. v. Department of Revenue, 257 Or. 622, 480 P2d -
713 (1971) (basing value on poteatial not actual income); Cherokee Water Co. v. Gregg County Appraisal Dist., 773 SW2d 949
(Tex. Ct. App. 1989). See Youngman, supra note 13 at 718-746 (showing that this result is consistent with goals of the real estate
tax system).Other courts take a more flexible approach, not requiring that potential income be used but instructing the assessor to
consider both actual and potential rental. See, ¢.g., City and County of Denver v. Board of Assessment Appeals, 848 P2d 355 (Colo.
1993); Folsom v. County of Spokane, 106 Wash. 2d 760, 725 P2d 987 (1986). One court stated:

Placing = vatue on real property is not an exect science. When relying on the income capitelization method to determine value, the.
factfinder necessarily has some discretion to decide what weight will be given to actual rent, as opposed to potential market rent,

in reaching its decision. Where the lease was prudent when entered into, the Commission is quite correct to consider actual rent
as a factor in determining the value of the property undes the income capitalization method. Missouri Baptist Children's Home v.

State Tax Comun'n, 867 SW2d 510, 513 (1993).

See, c.g., First Nat'l Bank v. Duckworth, 502 So. 2d 709 (Ala. 1987); Eltinge & Graziado Dev, Co. v. Childs, 49 Cal. App. 3d 294,
122 Cal. Rptr. 369 (1975); cf. Humphries Inv. Inc, v, Walsh, 202 Cal. App. 3d 766, 248 Cal. Rptr. 800 (1988) (requiring value to
be calculated subject to zoning restrictions). See M. Friedman, supra note 46, at 800-803.

See, e.g., Plaza Hotel Assocs. v. Wellington Assocs., Inc., 55 Misc. 2d 483, 285 NYS2d 941, aff'd, 28 AD2d 1209, 285 NYS2d
267, aff'd, 22 NY2d 846, 239 NE2d 736 (1968).

There is another difference as well. When a valuation for real estate taxation is low, the taxpayer likely will not challenge it. Thus,
litigated cases mostly involve attempts to overtumn the higher value of land set by the taxing authority. Since the higher valuation of
the taxing authority reccives some degree of deference from the courts, there is less attention paid to the arguments for lower value.
In a dispute between private parties over value, however, there is no bias for the higher value, and thus the judicial detenmination
of standards of value may be more evenhanded. See supra note 24,
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See text accompanying supra notes 15-29.

But see Bullock's, Inc. v. Security-First Nat'l Bank, 160 Cal. App. 2d 277, 283, 325 P2d 185, 189 (1958) (adopting the contrary
position: “if the parties had intended anything other than market value, they weuld have said so expressly”).

Plaza Hotel Assocs. v. Wellington Assocs., Inc., 55 Misc. 2d 483, 487, 285 NYS2d 941, 945, affd, 28 AD2d 1209, 285 NYS2d
267, aff'd, 22 N'Y2d 846, 239 NE2d 736 (1968).

See, e.g., Bullock's, Inc: v. Security-First Nat'l Benk, 160 Cal. App. 2d 277, 325 P2d 185 (1958) (using dictionary and eminent
domain cases; “the term cannot be given a limited or special meaning, as distinguished from its usual definition”).

The term “servitudes” reflects the recent drive for unification of the law of easements and the law of covenants, with common rules
to bind both interests wherever possible. This unification is being effectuated in the current drafts of the Restatement of Property
(Third)—-Servitudes, See French, “Servitudes Reform and the New Restatement of Property: Creation Doctrines and Structural
Simplification,” 73 Comell L. Rev. 928 (1988). See also C. Berger, “Some Refiections on a Unified Law of Servitudes,” 55 S. Cal.
L. Rev, 1323 (1982); L. Berger, “Integration of the Law of Easements, Real Covenants and Equitable Servitudes,” 43 Wash. & Lee
L. Rev. 337 (1986); Winokur, “Ancient Strands Rewcven, or Fashioned Out of Whole Cloth? First Impressions of the Emerging
Restatement of Servitudes,” 27 Conn. L. Rev. 131 (1994).

See Korngold, “Resolving the Flaws of Residential Servitudes and Ownuers Associations: For Reformation Not Termination,” 1990
Wis. L. Rev. 513. For a discussion of servitudes benefits, see Alexander, “Freedom, Coercion, and the Law of Servitudes,” 73

Comell L. Rev.883 (1988); Browder, “Running Covenants and Public Policy,” 77 Mich. L. Rev. 12 (1978); Ellickson, “Alternatives
to Zoning: Covenants, Nuisance Rules, and Fines as Land Use Controls,” 40 U, Chi. L. Rev, 681 (1973); Sterk, “Freedom from
Freedom of Contract: The Enduring Value of Servitude Restrictions,” 70 Iowa L. Rev. 615 (1985),

Komgold, “Resolving the Flaws of Residential Servitudes and Owners Associations: For Reformation Not Termination,” 1990 Wis,
L. Rev. 513; Korngold, “Privately Held Conservation Servitudes: A Policy Analysis in the Context of In Gross Real Covenants and
Easements,” 63 Tex. L. Rev. 433 (1984).

Reciprocel restrictions in a residential subdivision may increase the values of all properties. See Adult Group Properties, Ltd. v.
Imler, 505 NE2d 459 (Inc. Ct. App. 1987) (recognizing that the value of 1he subdivision lots is increased by the restrictions). Still,
if one lot in a 1,000 lot subdivision were freed from the restrictions, it would likely have a premium value siuce it would have a
monapoly on providing commercial services in the area.

Value of a servitude is found by the courts on various occasions. When an easement is taken by eminent domain, compensation
is paid, with the easement usnally valued as the difference in the fair market value of the benefitted property with and without
the easement. G. Komgold, Private Land Use Arrangements: Easements, Real Covenants, and Bquitable Servitudes § 6.14 (1990).
‘When a restrictive covenant is taken by eminent domain, dameges may be calculated in one of two ways: the difference betwezn
the fair market value of the benefitted or burdened property before and after the violation. Id., § 11.11. If a restrictive covenant is
violated by the owner of the burdened land, damages are also calculated as the difference in the fair market value of the benefitted
property before and after the breach. Id,, § 10.11. )

See, ¢.g., Crabbe v. Verve Assocs., 549 A2d 1045 (Vt. 1988) (roadway easement obstructed, resulting in decrease of market value
of two benefitted lots in the amounts of $10,000 and $7,000 respectively); see Hall v. Robbins, 790 SW2d 417 (Tex. Ct. App. 1990);
G. Korngold, supra note 61, § 4.17.

Youngman, supra note 13, at 774- 811.

See, e.g., District of Columbia v. Capital Mortgage & Title Co., 84 F. Supp. 788 (DDC 1949) (easement); Recreation Ctrs, of Sun
City, Inc. v. Maricopa County, 162 Ariz. 281, 782 P2d 1174 (1989) (recreational use restriction); Liddell v. Mimosa Lakes Ass'n,
6 NJ Tax 417 (1984); Almogordo Improvement Co. v. Predergast, 43 NM 245, 91 P2d 428 (1939) (restrictive covenant); People
ex re. Poor v. O'Donnel, 139 AD 83, 124 NYS 36, affd mem. sub nom. People ex re. Poor v. Wells, 200 NY 519, 93 NE 1129
{1510) (perhaps the initial declaration of the rule). See Nichols, Real Property Taxation of Divided Interests in Land, 11 Kan. L.
Rev. 309, 320 n.94 (1963). See Menikoff, “The Taxation of Restricted- Use Property: A Theoretical Framework,” 27 Buffalo L.
Rev. 41 (1978) (criticizing the early New York cases).
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Youngman, supra note 13, at 777.1 1.C. Bonbright, The Valuation of Property 497 (1937) gives examples to crilicize the edditive
approach:

An easement of passage over A's forest land o the road may greatly enhance the value of B's hotel property without correspondingly
depreciating A's land; while on the other hand an easement of light over C's lot may merely make D's backyard slightly pleasanter
while preventing C from building an apartment house.> The second of Bonbright's hypotheticals is questionable, however. Assuming

rational actors, rather than people acting for idiosyncratic reasons, it is hard to understand how the situation of C and D continues.
A rational C would not have accepted the burden in the first place if it was against her economic interest; or if this is a matter of
changed circumstances, C would have brought the servitude back from a rational D who would have accepted #n amount more than
the slight benefit to him (and less than the gain that C would have by removing the servitude).

The concept supporting the additive theory--that is, that the value of the benefited lot is increased by the same amount as the value
of the servient lot is decreased (see People ex. rel. Poor v. Wells, 200 NE 519, 93 NE 1129 (1910))-may actually undervalue the
totel propersty interests of the two owners. Under an economicg principle known as “gaing from trade” theory, the total value of the
two parcels of land typically increases when a servitude is place on one for the benefit of the other, assuming that we are dealing
with rational actors. Suppose that Aseeks a servitude (c.g., a right of way) over B' s land. If B valued the burden on his land at the
same amount that 4 valued the benefit of that casement to A's laud (e.g., $10), then the transaction would never take place--neither
would want to go through the bother (i.e., the transaction costs) to simply exchange $10 for $10. The transaction will occur only
when A values the benefit of the easement at a higher amount (e.g., $15) than B values the burden of the easement (e.g., $10); B will
make the deal at some amount between $10.01 and $14.99, with the exact amount depending on how they negotiate. In any case,
A will be happy, having paid something less than the $15 that the easement was worth to him, and Bis also happy having received
compensation greater than the $10 worth of burden caused to him by the easement.Assuming both lots were worth $100 before the
transaction, A's lot is now worth $115 and B's lot is worth $90; the total land vaiues have increased by $5 to $205. If land is valued
subject to the existing benefits and burdens, that would bring additional revenue to the taxing entity and reflect the increased values

brought by servitude arrangements. Moreover, valuing land with the servitudes in place may bring administrative benefits in that
the assessor can look to actual comparable sales, especially if this is a subdivision setting with other houses, rather than having to

calculate value based on a hypothetically unrestricted land. Finally, as with any change in method, if we were to suddenly switch to
a system of assessing property free and clear of restrictions, we would be redistributing wealth between 4 and B because & would
be paying higher taxes than he thought.

Ses, e.g., Twin Lakes Golf & Country Club v. King County, 87 Wash. 2d 1, 548 P2d 538 (1976) (holding that course subject to
zoning and restrictive covenants had no fair market value); but see Sahalee Country Club, Inc. v. State Board of Tax Appeals, 108
Wash. 2d 26, 735 P2d 1320 (1987) (finding residual value on the burdened land). Sec generally Schultz, “The Real Property Taxation
of Common Areas in Planned Unit Developments: Advocating the Rights of Ho:peowners Associations,” 1983 Utah L. Rev. 825.

See Lake County Bd. of Review v, Property Tax Appeal Bd., 91 I1. App. 3d 117, 46 1|l Dec. 451, 414 NE2d 173 (1980) (although
the property benefits others, it still has some value). .

Sec Recreation Ctrs. of Sun City, Inc. v. Maricopa County 162 Ariz. 281, 782 P2d 1174 (1989) (although land was not marketable,
it still had value to the owner and should be taxed accordingly).

See supra note 57,

The value of a home ig increased because it is tocated next to undeveloped parkiand even though the homeowner hag no legal right
to prevent development. [f the owner holds a servitude over the park, the value of the home should be increased even more because
the continuation of the park benefit is guaranteed for the owner and for future buyers,

See Lock Lake Colony v. Town of Bamstead, 126 NH 136,489 A2d 120 (1985) (treating use restrictions in homeowners' association
like casements). The actual increase or decrease in valuc must be shown, however. See Recreation Cirs. of Sun City, Inc. v. Maricopa
County, 162 Ariz. 281, 782 P2d 1174 (1989) (no evidence presented to show that restriction of use of community facilities benefited
tot owners; cost of dues could cutweigh the benefits, depending on the facts).

See Korngold, supra note 5%, 63 Texas L. Rev. at 448,
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See, e.g., Dolan v. City of Tigard, 114 S. Ct. 2309 (1994) ( “rough proportionality” required between impact of the development
and dedication of easement); Nollan v, California Coastal Comm'n, 483 US 825 (1987) (finding lack of nexus between exaction and
the harm government scught to prevent). See Michelman, “Takings 1987,” 88 U. Colo. L. Rev, 1600 (1988).

First Bnglish Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 US 304 (1987). Where government withdraws
the ordinance after a taking is found, the land owner receives only interim damages (i.e., for the period between the passage of the
regulation and its withdrawal). Id. See Peterson, “Land Use Regulatory Takings Revisited,” 39 Hastings LJ 335 (1988).

See, ¢.g., Keystone Bituminous Coal Ass v. DeBenedictis, 480 US 470 (1987); Penn Cent. Transp. Co. v. City of New York,
438 US 104 (1987).

112 8. Ct. 2886 (1992).

See Lund, Property Rights Legislation in the States: A Review (PERC Policy Series, 1995); Jacobs & Chum, “Statutory Takings
Legislation: The National Context, the Wisconsin and Minnesota Proposals,” 2 Wis. Envt. LT 173 (1995).

See, e.g., Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 911 F2d 1331 (9th Cir. 1990), cert. denied,
499 US 943 (1991); Wheeler v. City of Pleasant Grove, 833 F2d 267 (11th Cir. 1987); Monroe County v. Gonzales, 593 So. 2d
1143 (Fla, Dist. Ct. App. 1992).

In calculating value for real estate taxation, the land must be assessed subject to the burden of land use regulation. See, e.g., Security

Management Corp. v. Markham, 516 So. 2d 959 (Fla. Dist. Ct. App. 1987); Devoe v. Dept. of Revenue, 233 Mont. 190, 759 P2d
991 (1988).Morsover, the recent regulatory takings debate has led courts and commentators to reevaluate the nature of property
itself and the extent to which property is free from governmental interference, For example, Chief Justice Rehnquist has asserted
in dissent that if governmental action removes just one of the many sticks of the ownership bundle, then government must pay for
that particular stick. Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 US 470, 517 (1987); see R. Epstein, Takings 93-104
(1985). 1t is argued that the fact that the owner is left with 98 percent of his land's value docs not mean that a taking did not occur
a5 to the other two percent. In dealing with these issues, we can learn from real estate taxation law's flexible meaning of “property,”
and we can approach the issue creatively.

End of Document © 2011 Thomson Reuters, No claim to original U.S, Government Works.
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Date Filed

Docket Text

10/24£2008

I—

COMPLAINT against USA (NAV) (Filing fee $250, Receipt number 068818)
(Five copies to Department of Justice), filed by RESOURCE
CONSERVATION GROUP, LLC. Answer due by 12/23/2008. (Attachments:
# 1 Civil Cover Sheet)(hwl, ) (Bntered: 10/28/2008)

10/24/2008

o

NOTICE of Assignment to Judge Susan G. Braden. (hwl, ) (Entered:
10/28/2008) '

10/24/2008

(%)

NOTICE of Designation of Electronic Case. (hwl, ) (Entered: 10/28/2008)

11/192008

|4

NOTICE of Appearance by Christopher Andrew Bowen for USA. (Bowen,
Christophet) (Entered: 11/19/2008)

12/23/2008

len

MOTION to Dismiss pursuant fo Rule 12(b)(1), MOTION to Dismiss pursuant
to Rule 12(b)(6), filed by USA.Response due by 1/23/2009. (Attachments: # 1
Exhibit Government Exhibit 1)(Bowen, Christopher) (Entered: 12/23/2008)

01/23/2009

o

RESPONSE to 5 MOTION to Dismiss pursuant to Rule 12(b)(1) MOTION to
Dismiss pursuant to Rule 12(b)(6) MOTION to Dismiss pursuant to Rule 12(b)
(1) MOTION to Dismiss pursuant to Rule 12(b)(6) Plaintiff's Opposition fo
Defendant’s Motion to Dismiss, filed by RESOURCE CONSERVATION
GROUP, LLC Reply due by 2/6/2009. (Zhang, Zhen) (Entered: 01/23/2009)

01/23/2009

I~

RESPONSE to $ MOTION to Dismiss pursuant to Rule 12(b)(1) MOTION to
Dismiss pursuant to Rule 12(b)(6) MOTION to Dismiss pursuant to Rule 12(b)
{1) MOTION to Dismiss pursuant to Rule 12(b)(6) Plaintiffs Opposition to
Defendant’s Motion to Dismiss, filed by RESOURCE CONSERVATION

GROUP, LLC Reply due by 2/6/2009. (Attachments: # 1 Exhibit Exhibit 1)
(Zhang, Zhen) (Entered: 01/23/2009)

01/23/2009

lco

MOTION for Hearing Plaintiff's Request for Hearing, filed by RESOURCE
CONSERVATION GROUP, LLC.Response due by 2/9/2009.(Zhang, Zhen)
(Entered: 01/23/2009)

01/29/2009

Unopposed MOTION for Extension of Time until February 13, 2009 to Reply
In Support of Motion to Dismiss, filed by USA.Response due by 2/17/2009.
(Bowen, Christopher) (Entered: 01/29/2009)

02/02/2009

ORDER granting 9 Motion for Extension of Time, Brief due by 2/13/2009,
Signed by Judge Susan G. Braden. (dd) (Entered: 02/02/2009)

02/13/2009

https://ecf.cofc.uscourts.gov/cgi-bin/DkiRpt.pl7105115085556862-L_942_0-1

REPLY to Response to Motion re 5 MOTION to Dismiss pursuant to Rule 12
(b)(1) MOTION to Dismiss pursuant to Rule 12(b}(6) MOTION to Dismiss
pursuant to Rule 12(b)(1) MOTION to Dismiss pursuant to Rule 12(b)(6), filed
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by USA. (Bowen, Christopher) (Entered: 02/13/2009)

02/23/2009

Minute Entry for proceeding held in Washington, DC on 2/23/2009, ended on
2/23/2009, before Judge Susan G, Braden: Scheduling Conference. [Total
number of days of proceeding: 1]. Official Record of proceeding taken via
electronic digital recording (EDR). (Click HERE for link to Court of Federal

Claims web site forms page for information on ordering: certified transcript
from reporter or certified transcript of proceeding from official digital
recording.}(dd) (Entered: 02/23/2009)

02/23/2009

ORDER granting 8 Motion for Hearing. Hearing set for 3/12/2009 at 02:00
PM in National Courts Building before Judge Susan G. Braden. Signed by
Judge Susan G. Braden. (dd) (Entered: 02/23/2009)

03/13/2009

Minute Entry for proceeding held in Washington, DC on 3/12/2009, ended on
3/12/2009, before Judge Susan G. Braden: Oral Argument. [Total number of
days of proceeding;: 1]. Official record of proceeding taken by court reporter.
(Click HERE for link to Court of Federal Claims web site forms page for
information on ordering: certified transcript from reporter or certified transcript
of proceeding from official digital recording.)(dd) (Entered: 03/13/2009)

03/17/2009

Notice Of Filing Of Official Transcript for proceedings held on March 12,
2009 in Washington, DC. (dw1) (Entered: 03/17/2009)

03/17/2009

TRANSCRIPT of Proceedings (pages 1-28) held on March 12, 2009 before
Judge Susan G. Braden. Procedures Re: Electronic Transcripts and Redactions.
For copy, contact Heritage Court Reporting, (202) 628-4888. Forms to Request
Transcripts. Notice of Intent to Redact due 3/24/2009. Redacted Transcript
Deadline set for 4/17/2009. Release of Transcript Restriction set for 6/15/2009.
(dw1) (Entered: 03/17/2009)

03/31/2009

PUBLISHED MEMORANDUM OPINION AND FINAL ORDER granting 5
Motion to Dismiss -~ Rule 12(b)(1). The Clerk is directed to enter judgment.
Signed by Judge Susan G. Braden. (dd) (Entered: 03/31/2009)

04/06/2009

JUDGMENT entered, pursuant to Rule 58, that the complaint is dismissed,
(1id) (Entered: 04/06/2009)

06/04/2009

NOTICE OF APPEAL, filed by RESOURCE CONSERVATION GROUP,
LLC. Filing fee $ 455, receipt number 069668. Copies to judge, opposing party
and CAFC, (hwl, ) (Entered: 06/08/2009)

03/01/2010

Decision of the Court of Appeals for the Federal Circuit, Mandate should issue
in use course (approx. 52 days) by 4/26/2010. (w1, ) (Entered: 03/24/2010)

06/01/2010

MANDATE of CAFC affirming in part and veversing in part Published
Opinion/Order directing the Clerk to enter judgment and Remanding back to
US Court of Federal Claims, (hwl, ) (Entered: 06/03/2010) '

06/11/2010

NOTICE of Appearance by Warren K. Rich for RESOURCE
CONSERVATION GROUP, LLC. (Rich, Warren) (Entered: 06/11/2010)

09/20/2010

https://ecf.cofc.uscourts.gov/ogi-bin/DkRpt.pl?105115085556862-L_942 0-1

Minute Entry for proceeding held in Washington, DC on 9/16/2010 before
Judge Susan G. Braden: Status Conference. [Total number of days of
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proceeding: 1]. Official Record of proceeding taken via electronic digital
recording (EDR). (Click HERE for link to Court of Federal Claims web site
forms page for information on ordering: certified transcript from reporter or
certified transcript of proceeding from official digital recording.)(1r2) (Entered:
09/20/2010)

09/30/2010

Supplemental Memorandum in Opposition to Defendant’s 12(b)(6) Motion fo
Dismiss, filed by RESOURCE CONSERVATION GROUP, LLC.(Rich,
Warren) Modified on 10/20/2010 to edit docket text. (dls). (Entered: -
09/30/2010)

10/18/2010

SUPPLEMENTAL REPLY to 21 Supplemental Memorandum in Opposition
to Defendant's 12(b)(6) Motion to Dismiss, filed by USA. (Bowen,
Christopher) Modified on 10/20/2010 to edit docket text. (dls). (Entered:
10/18/2010)

10/21/2010

First MOTION for Leave to File Sur-reply Memorandum of Law, filed by
RESOURCE CONSERVATION GROUP, LLC. Response due by 11/8/2010.
(Rich, Warren) (Entered: 10/21/2010)

10/21/2010

RESPONSE to 23 First MOTION for Leave to File Sur-reply Memorandum of

Law, filed by USA Reply due by 11/1/2010. (Bowen, Christopher) (Entered:
10/21/2010)

10/22/2010

REPLY to Response to Motion re 23 First MOTION for Leave to File Sur-
reply Memorandum of Law, filed by RESOURCE CONSERVATION
GROUP, LLC. (Rich, Warren) (Entered; 10/22/2010)

10/22/2010

ORDER granting 23 Motion for Leave to File Sur-Reply. Sur-Reply due by
10/29/2010 Signed by Judge Susan G. Braden. (1ir2) (Entered: 10/22/2010)

10/28/2010

SUR-REPLY 1e 21 Supplemental Memorandum in Opposition to Defendant’s
12(b)(6) Motion fo Dismiss,, filed by RESOURCE CONSERVATION
GROUP, LLC. (Rich, Warren) (Entered: 10/28/2010)

01/11/2011

Memorandum Opinion and Final Order granting 5 the Government's Motion to
Dismiss. The Clerk is directed to enter judgment. Signed by Judge Susan G.
Braden. (r12) (Entered: 01/11/2011)

01/11/2011

JUDGMENT entered pursuant to Rule 58, that the complaint is dismissed, with
prejudice, pursuant to RCFC 12(b)(6). (11d) (Entered: 01/11/2011)

03/09/2011

NOTICE OF APPEAL, filed by RESOURCE CONSERVATION GROUP,
LLC. Filing fee § 455, receipt number 072035. Copies to judge, opposing party
and CAFC, (hwl) (Entered: 03/09/2011)

03/11/2011

CAFC Case Number 2011-5063 for 30 Notice of Appeal filed by RESOURCE
CONSERVATION GROUP, LLC. (bwl) {(Entered: 03/11/2011)

https://ecf.cofc.uscourts.gov/cgi-bin/DktRpt.pl?7105115085556862-L._942 (-1

PACER Service Center

Transaction Receipt

Ad
5/4/2011
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RECEIVED

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 0CT 242008 I

' OO O THEIERK
RESOURCE CONSERVATION US.COURT R CLAINS y
GROUP, LLC
1 Church View Road

Millersville, Maryland 21108

Plantiff 08 - 7068 C

Y. No

UNITED STATES DEPARTMENT
OF THE NAVY

Defendant

OMPLAINT

Plaintiff Resource Conservation Group, LLC (“RCG";, by and through its attorneys, Zhen
Zhapg and ﬂch and Henderson, P.C., hereby sues the United States..Depar'tp‘Je;it of the Navy
(“Navy”) and for cause thereof state as follows:

PARTIES

1. Plaintiff, RCG, 1 Churchview Road, Millersville, MD 21108, is comprised of two
Maryland corporations, Reliable Contracting and Chaney Enterprises.
| 2. Defendant,isU.8, Departmentof the Navyat Naval Facilities Engineering Comumand
Washington, 1314 I-farwood Street, S.B., Washington Navy Yard, D.C. 20374-5018.

JURISDICTION
3. This Court hasjurisdiction pursuant to 28 U.S.C. § 1491(a)(1) in that Plaintiff secks

torecover dalﬁages as axesult ofan implied contract with the United States v;a the U.S, Department

& .
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of the Navy.
4, This Court has jurisdicﬁon‘pursuant to 28 U.S.C. § 1346(a)(2) as the damages
claimed exceeds Ten Thousand Dollars ($1!0,000.00) where the United States is the defendant,
. BACIS
5. In 2005, the Navy was auiﬂorized to lease an 875 acre Dairy Farm after it was no
longer used by the U.S. Naval Academy. On November 28, 2005, the Navy issued the Request of
Interest, (ROX) LO-10019. In early 2006, the Navy received expressions of interests from several

groups to lease the Dairy Farm, one of which was RCG. RCG expressed an interest in a Jimited

mining activity at the Dairy Farm and later xeclaiming the property by e_stablishing nafural areas
including wetlands and bogs. The expression of interest is attached as Exhibit 1.

6, On February 27, 2007, with the Navy's explicit written approval, RCG entered the
Dairy Farm to survey and test the area for the presence of sand and gravel. Based on the findings,
RCG subsequently prepared a site analysis and produced mining plans for the property. RCG
submitted a formal praposal to lease on or before the March 19, 2007 deadline.

7. - TheNavy wes aware at all times that RCG’s primary interest in the Dajry Farm was
based on leasing it for mining purposes. RCG’s intent on usmg the Dairy Farm as a sand and gravel
mine was also well documented by area newspapers, Atall times, RCG was ca:.cou.tagcd'to submit
a bid for its use, this is evidenced by the Navy's authorization of a license fo RCG to investigate and
take drill borings on the propexrty.

8. On April 30,2007, Joan M. Markley, the Contac.ﬁ:ig Officer for the Navy wrote to
RCG stating that RCG’s proposal “does not fall within the scope of the solicitation” because disposal

of real propexty is prohibited, The April 30, 2007 letter is attached as Bxhibit 2, Ms. Markley

AB
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explained that 10 U.S.C. § 6976 only permifs the leasing of the Dairy Farm and since embedded sand

and gravel constitute real property, permitfing the removal of sand and gravel wonld constitute
disposal of real propesty. Mg, Markley then stated that the bid will not be considered. During the

entire period of interactions between RCG and the Navy involving the Dairy Farm, the Navy had
knowledge or should have had knowledge of such a prohibition. The Navy's ilﬁplied ASSUrANCES
caused RCG'to suffer financial harm by induc.ing RCG to uselessly incur costs to submit the fmmﬁ
bid proposal.

9. RCG requested a debriefing and the parties met on September -13, 2007. At the
meeting RCG reiterated that it had clearly communicated to the Navy that RCG intended to use the
property for sand and pravel mining, The Navy responded two fold; (1) that the “disposal” of real
property wes not authorized in Section 6576 of Title 10 and (2) that the Navy ‘was under no
obligation to tell a proposed “bidder” that its bid would not qualify for review or cvaluauon

10,  TheNavy’s failure to inform RCG that its bid would not be considered caused RCG
to incur economic detriment due to expenditures on & proposal that the agency would never consider,
In fact, the Navy’s Notice of Availability for Lease # N4008G07RP00005 did not .pro.hibit mining
on the property. The Notice of Availability required the bids to contain detailed .technical
information including prop;)sed design and construction, anticipated environmental impac1s,
mitigation taking into account the environmental impacts, technical aspects of unplemcntahon, and
identification of assets and resources fo finance the proposcd undertaking, Appcndlx]? ofthe Natice, .'

“List of Prohibited Uses,” did not prohibit the leasing of ic Dag.ry Farm to a mining cognpany as the
activity does not “adversely affect{] health, safety, mox:;als, welfare, morale, and discipline of the

Armed Forces, such as sate or use of drug abuse paraphernalia . . .* or “require{] an environmental

A7




permit for the storege, treatment, transportation, disposal, or menufacture of hazardous materials.”

11.  The Navy erroneously interpreted 10 U.8.C. § 6976 to mean that a leasehold to a
mining operation is outside its authority becanse *“mining” is the equivalent of the “disposal® of
property. Nothing in section 6976 states that the Dairy Farm could not ‘be leased to a mining
operation, The mineral rights may be leased to RCG without disposing of the property or violating
section 6976. The prohibition in section 6976 contemplates the sale of & portion or all of the 875
acre Dairy Farm, which would ceuse fragmentation of the property and endanger the goal of
mamtammg the “rural and agricultural néturc” of the property, not leasing the propexty to & mining
operation,

12, The Navy not only emoneously interpreted 10 U.S.C. § 6976, but the Navy had an
obligation to communicate its interpretation to potential bicliders before the Notice of Availability
for Lease was issued. The Navy's conduct caused RCG to expend time and incur fees and expenses
in prep'aring & bid that it was never going to consider.

13.  RC@s proposal fo lease the Daivy Farm for mining pmﬁoses should have been
considered for the bid because it met the requirements setout in the Natice of Availability, especially
in that it satisfied the Navy’s objectives such as entering into a long-term business relationship with
aresponsible party, meximizing value: to the U.S. Naval Academy, enc responsible management of
environmental and cultural resources. If the proposal had been considered, it would have had a
substantial chance of being selected because the plan would have reclaimed mined aress with
Wf:ﬂands and bogs and maintained the “rural” nature of the property. By erroneously finding
Plaintiff’ ;1 bi;:l ag nonresponsive, the Navy made minapp{opriate award decision because it failed

to fairly consider all bid submission.

A8
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COUNT
Breach of Implied Contract

14,  Plaintiff hereby incorporates by reference the allegations of paragraphs one (1)

through thirteen (13) of the Complaint,

15. 10 U.S.C. § 6976 does not prohibit & Jeasehold to a mining operation; therefore,
Plaintiff>s bid should have been considered. TheNavy created an implied contract ofhonest and fair
consideration of RCG?s bid by inducing RCG o prepare a bid and by inviting RCG to bid, k:now'ing
the substantial requirements of its bid proposal, knowing that RCG would propose a sand and gravel
mine operation, and it must be necessarily implied that the Navy promised to give RCG’s bid & fair
and impartial consideration. Ifthe Navy had given RCG’s bid such consideration, RCG would have
had a substantial chance in winning the bid.

16.  The Navy breached the implied contract to judge honestly and fairly all bids
submitted in response to the solicitation by disqualifying RCG with information that it knew or
should have known, but failed to disclose to RC@, before RCG incurred the expenses of composing
and submitting the formal proposal. Further, the Navy had the obligation of fair dealing to apprise
all potential bidders of its interprcéaﬁon regarding the merits of the bid.

WHEREFORE, Plaintiffrequests Five Hundred Thousand Dollars (§500,000.00) in demages
associated with costs and fees incurred during the bid and proposai preparation and any other relief

this Coust finds appropriate.

' COUNT I
. Violation of the Administrative Procedure Act

17.  Plaintiff hereby incorporates by reference the allegations of paragraphs one (1)

through sixteen (16) of the Complaint,
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" 18,  Defendant’sactions were arbitrary and capricious, in violation of the implied contract
of fair and honest consideration and the Ac{mhﬁsiraﬁvc Procedure Act. 5 U.8.C. § 706.

19. | Defendant’s actions were- arbitrary and capricious and in violation of the
Administrative Procedure Act in that Plaintiff conformed to the requirements of the invitation for
bids and should not have been rejected as ?omesponsivc. 50U.8.C. § 706.

20.  Defendant’sactions were arbitrary, capricious, an abuse of discretion and in violation
of the Administrative Procedure Act which resulted in an inappropriate bid award as RCG would
have had a substantial chance of winning the bid if RC@’s bid was given fair and imi:a:tial

consideration. 5 U.S.C, § 706.

‘WHEREFORE, Plaintiff requests Five Hundred Thousand Dollars ($500,000.00) in demages

essociated with costs and fees incurred during the bid and proposal preparation and any other relief -

this Court this appropriate.

A P

Zhen Zhang .

RICH AND HENDERSON, P.C.
51 Franklin Street, Suite 300
P.0. Box 589

Annapolis, MD 21404-0589
Phone - (410) 267-5900
Facsimile - (410) 267-5901

Attorneys for Plaintiff
P Date: October 24, 2008
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CHANEY-RELIABLE
JOINT VENTURE

1 Churoh View Road ~ Millersville ~ MD ~ 27108

DHSREY ENTEETRIRES

Jan, 16, 2006

Ms. Joan Markley

Department of the Navy

Real Estate Conftracting Officer

Naval Facilities Engineering Command Washington

" 1344 Harwood Strest, SE Building 212

Washington Navy Yard, DC 20374

RE: ROl LO - 10019
Proposed Gullease of the U.S. Naval Academy

Dalry Farm in Gambrills, MD

Dear Ms. Markiey:

We are pleased and proud fo offer our formal Expression of Interest {(EOJ) in Outleasing ™
U.S. Naval Academy Dairy Farm In Gambrills, Maryland for your perusal. Our Expression of Inte © |
(EOI) provides a unigue proposal fo enhance the ultimate uss of this property while simultaneous |
meaximizing the current income pofential of The U.S. Navai Academy Dairy Fam. ;
Chaney Enterprises and Refiable Contracting are both family owned and operated busines « |
which are recognized as the leaders In their industry in Maryland. They have a combined history |
success of over one hundred and twenly years. Chaney Enterprises and Reliable Contracting 1 |
also recognized as industry leaders on the National level. The principals of these companles ¢ - |
have a lifetime of experience in the industry with proven records of success and impeccable integr |
of character which pemeates throughout the companies. ,
Chaney Enferprises and Reliable Contracting both use leading edge processes
procedures to operale their business. Each places their primary emphasis on people through hi ¢
internal and extemal cusiomer satisfaction standards and goals. Safe operation in |
enwonmenta!ly responsibie manner is the primary concem of all of the people employed with t 1 |
companies. We are welcome members of the communities we serve and are committed-to retalm
and enhancing this status. :
Thank you for the consideration you have given our Expression of Interest in our Prop: :
Qutleasa of the U.S. Naval Academy Dairy Farm in Gambrills, Mary!and We fully understand &
agree io the terms stated in the (ROI) LO-10019 as meodified in our Expression of Interest ("
submittal. We look forward to mesting with you at your convenience to discuss our Expressic

Willlam F. Childs IV

President and CEO President and CEC

Chaney Enterprises, LP. Religble Contracting Company, inc,
P.0. Box 548 1 Church View Road

Waldorf, MD 20604 Millersville, MD 21108
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April 30, 2007

Attn: Mr. Willism H. Wattexr, Jr.
Respurce Conservation Group, LIC
1 Church View Rpad
¥illersville, MD 21108

Bubi: BOLICITATION N400BCLOD7RPDDDOS
Lagies and Gentlemen:
The Goveroment has recelved your response to the subject

solicltation, end hag detexmined thaet the activities end transactions
proposed do not fall within the scope of the solicitation bacause they

. constitute the disposal of real property.

The Government solicited for offers to lease certain property,
under the authority codified abt 1D U.B.C. 6976. In accordance with
i the Federal Property Management Régulations (21 C.F.R. 102-71 et BEeil. ),
embedded gand apd gravel comstitute real property. The authority
* under which the solicitation was made doss not grant authority for the
dispeosal of real property.

Your responte to the solicltation is appreciated, and I regret
that it cannok be granted further tonsideration. If yon have any
guestions, please contact Paul Stewart at (202) S5B5-3D68.

Bincexely,

Director of Real Eatate
Real Estate Contracting OEficer

B}
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. Case 1:08-cv-007u.-5GB  Document5  Flled 12/23/.,08 Page 1 of 21

NO. 08-768C
(Tudge Braden)

IN THE UNITED STATES COURT OF THE FEDERAL CLATMS

RESOURCE CONSERVATION GROUP, LLC,
Plaintiff,

Y.

UNITED STATES DEPARTMENT OF THE NAVY,
- Defendant,

DEFENDANT'S MOTION TO DISMISS

* December 23, 2008 . . Attorneys for Defendant

" GREGORY G, KATSAS. :
Assistant Attorney General ' . :

JEANNE B, DAVIDSON o L
v Director ' _ :
¥
KIRK MANHARDT
Assistant Director

Christopher A, Bowen _
Trial Atforney Lo ;
Commercial Litigation Branch }
Civil Division ' ,_

_Department of Justice |
Attn; Classification Unit -

. 8thFloer .
1100 L Sirest N.W.
‘Washington, DC 20530
Tele: (202) 305-7594
_ Fax: (202) 514-8624
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' Case 1:08-cv-007u.-SGB  Document 5 Fi)éd12123lzu{)8 Page 7 of 21

' STATEMENT OF CASER

L Nature Of The Case
| RCG brings this case pursuant to 28 U.S.C. § 1491(g)1) and 28 U,.S.C. § 1346(a)(2).
Coupt. at 3. RO alleges thet the Navy srroneovsly inferpreted 10 US.C. § 6976 in. -

- disqualifying its bid to lease the land of the United States Dairy Farm. RCG seeks its bid
| preparation costs undey the AP'A and an implied contract of fair and honest consideration.
.. Statement Of Facts'

Prrsnant fo Section 6976 at Title 10 of the United States Code, the Secretary of the Navy

had the option fo terrninate the operations of the United States Naval Academy Dairy Farm. 10 .

US.C. § 6976(s)(1). The Secretary of the Navy could nof, however, dispose of any of the feal
property, but could only lease it. 10U.S.C. § 6976, (). '

Pursuant to Sechon 6576, on November 28, 2003, the Navy iswed & Request of Inferest,

number 1.0-10,019, asklng for expressions of mtcrcst in leasing the property Cmpt. atgs. On .

.T anuary 16 2006, RCG responded with an Bxprcssmn of Interest, which stated that RCG had an
inferest in leasmg ﬂ1e. land and hed & hlstory of safe and successful operanon. Cmp’r. BExhibit 1.

" Later, RCGold the Nalry that it  intended fo mine sand and gravel from he site, end would later
reclmm the site 85 a bog or watland Cmpt. at 47. The Navy, after co]lcctmg the expressions of

interest, 1ssued Nofice of Availability for Lease #N4008007RPDDDDS and reque-stad that all bids |

"Ror purposes of & motion under Rules 12(h)(1) and 12(b)(6), the defendent assumes
withont admitting the facts of the complaint,

2 According 1o Bxhibit 1 of the complaint, the expression of interest was sent by the
. Cheney-Reliable Joint Venture, representing a venture between Chaney Enterprises and Relisble

Contracting Company. Crmpt, Exhibit 1. Cheney-Reliable Joint Venture later became Resource
. Conversation Group, LLC. .

Al4
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Case 1:08-cv40070-SGB  Document5  Filed 12/23/2,08  Page 8 of 21

" be submitted by March 19, 2007. Cmpt. at § 10. Gov. Exhibit,

On February 6, 2007, representatives of the interested bidders entered the property fora

tour, as Section 6.1 REP hed invited them to do. Gov. Bxhibit at pp. 13, 15. On February 27,

2007, with the written permission of the Navy, representatives of RCG entered the property a

second time, this time to do more extensive testing for the presence of sand and gravel, Cmpt, at *

46. RCGthen spbmittcd a formal l;id on March 19, 2007, outlining its desire to lease the land to

mine tﬁe sand and gravel undemeath it. Cmpt. at § 6.
On April 30, 2007, Joan Markey, the Director of Real Bstate for the Department of the

]\favy, wrote to RCG, staﬁnﬁ that RCG's bid would not be considered further, becanse it was
' L
non-responsive., Cmpt, Bxhibit 2, Ms, Markey sxplained that RCG’s proposal to mine sand and -

grevel from the praperty did not 'fall' within the scope of the solicitation, because that would

. . Cconstitute a disposal of real property under 41 C.E.R. 102-71.20 which 10 U.S.C. § 6976 forbade.

p
At the RCG reqlested de-briefing on September 13, 3007, RCG stated that it hed let the

Navy know prior to the submission of the bid that it mten;i;ad to lease the land 50 it could mine
sand a;zd gravel, .Cmptl. at §9. Thé Navy reiterated that it could 1;01: permit the mining of sand
and .grave-l of the propexty undcr 100S8.C.§ 6.976 and 4] CRR. § 102-71_, because Section 6976
expressly forbade the disposal of the land, and '41 CFR. § 102.71.20 included “cmbe;ided
gr'gvcl, sand, or stone” within the definition of real property. Id. The Navy also stated that it hgd
no ;b]igation 10 tell RCQ that its bid would be non—re:sponsi{re prior to the Navy actually :

. receiving the bid, Id.

On October 24, 2008, RCG filed suit against the ﬁépartment of the Navy, seeking fo

3
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" contain only legally trained {or advised) persons who fully investigate current land use

Case 1:08-cv-007t.-SGB  Document5 * Filed 12/23/..J8 Page 19 of 21

although RCG alleges that the Navy “failed to disclose™ the infc.)rmaﬁon that it would use to
disqualif;? RCG prior to RCG@’s iﬁmm'mg bid preparation costs, the Navy could not and did not
do enything to prevent a.ny hidder from examining the_statute.and the appliceble regulations.
o RCG also alleges the Navy “had the obligation of fair dealing to apprise all potentiaj
bidélera of its inferpretation regarding the merits of the bid.”. Cmpt, at§ 16, The Navy did

exactly this, however, when it responded to RCG's bid with a letter on April 30, 2008, telling

—

RCG that its bid was non-responsive. Cmpt. Bxhibit 2. Prior fo the submission of bids,
however, the N!a.vy had no duty, as it c.ouid not possibly tell every potential bidders about what
would and wotld not be acccp;ablc. .

Assuming the Navy's interpretation of the statute and the regulations is correet, RCG's

claim under a breach of inzxplied contract for failing to disclose its deeision amounts to a clair of

misteke of law. As the Court of Appesls for the Rederal Circuit has observed in another context,

“[c]orrection is not possible if the error s one in the construction of law. . . . Mistakes of law

oceur where the facts are known but their legal consequences are not, or are believed to be

different than they réally are,” Century Importers, Inc, v. United States, 205 F,3d 1308, 1313

(Fed, Cir. 2000); see also Florida Rock Industries. Inc. v. United States, * 18 F.3d 1560, 1566

(Fed, Cu' 1994) (*The varket from which a fair market value may be ascertained need not

rcg{ﬂations; ignorence of the law is every buyer's right™) Aocor&ingly, RCG'a cleim foritsbid |"
protest costa.under a theory of an implied contract with the Navy to inform the bidders of the

state of law must be dismissed pursuant to RCFC 12(b)(6).
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Case 1:08-0v-0076.-3GB  Document5-2  Filed 12/25,.008 Page 10f23

Government Exhibit 1 .
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" 1D EXECUTIVE SUMMARY

The Depariment of the Navy (the “Govammenf“) Is offering for leasp an apprommately
. B56,63 acre parcs! of federally-owned land in Gambrills, Maryland {herelnafter
* *property”). The property Is known locally as the Naval Academy Dalry Farm. The
property Is offered-es-ls, and includes. fesidential and agricultural structures, Currently,

the property Is primarily used for organlc crop producﬂon, organlc grezdng, and
residentlal use. (

- The Government’s primary objective for this leass s his) entar info & long-term busin&ss
relationship with a responslble parly who will provide good stewardship over the
property while maximizing its value o the U, S. Naval Academy.

, The property Is offered for lesse pursuant {o the authority codified at 10 U.8,C, § 6976
Among other provisions, the Jeglslation sequires that the property be malntained It it
tural and agrlouliural nature. Proposals must conform to this requirement, and offerors

+ @ encouraged to.demonstrats and highlight in thelr proposat hoiv the rural and -
"+ agricilursl nature of the property will be faintained.

review proposals and may request oral presentatiens from those whose proposals are
most highly rated. “The Government Infends to then enfer Info.axclusive negotistions .. °
with one salectad offeror to establish detalled terms and, condnﬂons ufthe lease.

8sction 2 of this notice dsscrlbas the exisfing oondiﬂons of the property. Secﬂon 3
outlines the Government's requirsments and objectives for the lease, and the '
. anficlpated business amangements beiween the prospective lesses and the
“.  -Govemment.’ Section 4 provides insfrucons for responding fo this notice. ‘Sections
Includes spactal ferms and conditions applicable*to the nofice, and Section 6 provides
.the Govemment polnt of contact end infarmaﬂon ort vislting the property, -

2.0 EXISTING CONDITIONS

‘This section describes existing conditlons of the property, Information andlor :
documents pertelning fo the property and provided to offerars is believed fo be comeot;
howaver the Government does not warrant this information, This property Is offered for

ouflesse *as ls, where is", The Gnvemment dees not warrant the condmnn of any.of the
structures, equipment, etc. .

This Is &n opsh nofics; &ll partles are lvited to submit.proposals, “The Government wil ' .

2.1 Land. The properiy conelsts of apprm'cimately B56.63 acres of land, At present, the. .
- malority of the-land Is used for organlc crop. production, The remalnder of the land ’ .

includes grazing, res|dential, weflands, andinrested.areas._SeeAppandfn-C—fera—legal
“description of the lands available for leass,
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2.2 I'mprovemania. 8ee Appandlx E furs; list of bulldiings and slte Im;irovements.

. Offerors are encouraged to perform an on-site Inspeation; refer to Section & for detalls,

2.3 Infrastructure and Utiitles, Refer to Appendix J, Environmental Gondltion of
Property Repot, for avallabie lnfonnahon on exlshng Ipfrastructure and utlites.

2 4 CommumtySewlces.

2.4.1 Polica and Fire. Upon rétrbression of legislative jurisdlcﬂon from excluslve

Federal Jurisdlction to doncurrent jurisdiction with the Stete of Marylend (ses 2.5.4 -
below), local police and fire departments are anﬂc!pated to bathe prlrnary first -
rasponders '

" 2.4.2 Refuse and Recyeling. The Govemment doss not provide refuse removal or ° '

-

recysling coflection af the property. Local govemmant or nther third party refusa and :
recycling sefvises may be avallable, i .

2.5 Developmeit Conslderations. -

2,5.4 Environmental. An Environmental Condiion of Property (ECP) report Is provided -
at Appendix J, and will.be made pait of the Jease agreement. The ECP seis forth the

exlefing ehvironmental conditions of the-premises proposed for outlease, Furthermors,
it sefs forth the basie forthe Government's determination that the premlses are sultable

for leaelng. Offerors are hershy made eware of the nofifications contalned In the ECP,
and any lesses shall b requited to comply with any restrictions setforth thereln,

2.5.2 Histor‘lcal Cultural end Archeological. ‘The Dalry Farm Is Included on the

‘Maryland Inventory of Historic Propertles, and eligiblefor Tisting on'the Netional Replsfer

ofHistoric Places (NRHP) ar a historlc district, Several archeological sites have been
Identifled.on the proparly, as outiined in AppendixJ. A comprshensive archeologicel
survey Is belng undertakan, fhe, results of which may lmpact ﬂnal leasa negotiations.

. 2.5.3 Regulatory. State and local.zoning regulations do not appiy to the leased

premises.. Anne Arunde! Cotinty zéning maps Indicate that a mejority of the {eased

* premises woulld be Zoned as Rural Agnnultural it the oounty zoning were fo apply

2.6.4 Leglslative Jurlsdlcﬂan. The Federal Govemment curranﬂy exercises axcluslve
leglglative Jurlediction over the property. The Government anticipates that concurrent
jurisdiction may be acqulred by the State of Maryland prior to or during the laase term. -

Such a change would make siaie law apply to the proparty, and enable enforcesment of -

u [FPR S r: s£l . .».‘-u . -1...\- s Y A e u.lé.l.n.h.a.l'ﬁ‘n‘..'rMnu--\rl w b

2,5,5 Easements-and Encumbrances, The Leased Premlses are encumbsrad with four
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" Secllon 4 for specific toma to be addressed In proposals,

. . the falr market valus of the premises, based upon the proposed-use. The Government

"+ 8.1 The Govemment's primary abjestives for the loase contemnplated under this noﬂoe
: mo]udo*

" gt offier locations mey be consldered at the sole discietion of the Govemment. The |
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8.0 LEASE REQU]REMENTS & OBJEGTNES

* business arrangements assoclated with the prospective Lease. NDTE' ‘Refer to

Section 3 tdenttﬂes the Government's primary objeohves, requitements, and enficipated . '

- Enienng Intoa long—term business relaﬂonshlp with & responslblo parly who wl!l )
prowdo good stewardship over the. property.

- - Maximlzing valus'o the U, 8, Naval Acadetmy and the suratnding oommun!ty In ' I
pertioiier, the Govemment seeks a partner who can Yield the best valus from ﬂue

’ property In terms of rental oonstderaﬁon ot other value,

-~ Successfully integreting activitles at the'property wnth I‘BBpDnSIble rnanagament of
environmental and ouliural resoUrces., -

- 'Sucgessfully blending any Improvementa to the property mto the exlsﬂng sett!ng
with'es htﬂaimpaot ypon the surrounding community s practicable. -

AS requlred colleborate \Mth Anne Artindel Gounty fo effect any service upgrades
needed o support activities at the property (such as ut!llﬂas or road Improvomonts)

3.2 Lease RentConsideration. Conslderaﬂon fo the Govemmont shall bo no less than
mey consider accepting percentage tents or similar contingent payments. Rentshall be

pald In monstary. form.  [n-kind conslderation for repalrs of improvements fo the leased
property will nat be accepted, however other forme of In-kind cenelderation af the site or

proposed Iease must show how rent ar other In-kind consideration will boneﬁt the U. 8. .
Naval Acadeiny over the term .of the lease.

3 3 'L ease Commencement and Duration. Tha effacﬂve data of the lease Is anticipated
to ba no easiier than February 1, 2008, The duration of the leass shall be for & tem not
less than five (5) years, Dﬁorors are encburaged fo propose a lease duration
appropriate to the individual oharaotonsﬂcs of their proposal,

.84 Use Restrictions. The use of the property'shall be In oornpllanoe with 10 USC §

—tm

6976-(see-AppendbeA)—Gpecifically; mmy tease of properiy stEllbs StbEci o a

condifion that the lessee malntalns the rural and agricultural nature of the leased

property. This provislon does nat automatically preciude all uses or activitles otherthan -
rural and agricultursl ones. pm\ddegttbaltha_natura of the-Jeased property-remains-rural-~—-———
—and agriculiural. In assessing a proposals compliance with this requirement, the
Government will conslder the scope and Jocation of any proposed capital Improvements,

Govemmedit BXibit Page 5 ** A22
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ae well as the compafibility of ihe prnposed use with the propady‘s rural and agriwlhjral '
eetting. Additlonal use restrictions Bre ndenﬂﬁed at Appandix F. :

3.5 Design, Anyproposed changes o current fand uses of faciities shall be consisteht
“with good land uss plgnning and design practices, and in accordance with 10 USC §
. 6878. Anyimprovements or altsrations shell promaote compatibliity of activitles and
‘ design within-and surrounding the property, and shall provide foréfﬁclent vehlcular and
" pedesttian ingresg and egress,

3.5.1 Deslgn and Conefruction Standards, . Unless otheﬁmse agreed o in writing by the
‘Government, any Improvemants ta the property must comply with the Govemmsnt's
design and construcﬂon cnterla. .

- 3.5.2 Accesslbllity. To the exfent that new ar substantlally renovaiad faclllﬂes. ornew
_+ uses are.proposed, facilities must cumply with applicable accessibility standards sat ’
forthin Federal law .

* 8,8 Environmentsl, Any proposed: -useshall limlt and mitlgate ahy adverse: '
- environmental impact {o the greatest extent practicable, Prior to awarding & leass, the
. Bovernment wili bs required fo comply with environmental planning statutes and
+ regulations; INojuding but not limited fo the National Environmental Policy Act (NEPA);
the Gavemment has finded-and inftiated a imited-scops Environmental Assessment in
.- entidpation of a iease. The prospective lessee must demonstraty a full understanding
af the potential environmental congaquences assoplated with its proposal, faks Into
account the time and cost mplications of- appllcabla environmental compliance .
activities, and be willing 1o fund any necessary studles and reviews bayond thoss
‘alréady funded by-the Govemment as may be-required tosnsura adequata reviewof
environmiental cnnsequbnces - .

: 3.7 Historlo Preservation, Any proposed usa shall preserve and enhance tha historie *
. neture and elemants of the properiy to the greatest extent practicable. The prospective
[essee shell taks into account the Govemntent's responsibliities for historic preservation,
including those dutlined In Section 108 of the Natlonal Historlc Preservation Act,
. Section 108 Is & consuliative process carrled out by the Navy with.state historic
' " preservailon offices (ihe Maryland Historical Trust inthie case) and cther particlpants on
undertakings which have the potential fo affect National Reglster of Hlstorlc Places

ellglbie resources.

8, B Conservation, Any proposed use shall i mcorporate pollution prevention, energy,
. and water conservation initiejives into-all facilities and acfiviles where practicable or as
— requirad-bylesal-or-State-regtiations-or gaidetines,Suchrinitistives shedHriutds-
pravislons for: waste reduction and waste. management; energy efficienty and energy
conservatlon; water resource conservation and management; and recycling and reuse.

& — Py S———— . s &

P s Lol R L R Y]

"t T 58 Finaneing Terms and Conditions. Propossls should take Into account the, umque
' " naiure of ﬂnanclng improvements or operations or leased land, and the unique aspects

Govemment Exhibit Page 8 A23
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of Federdl ownarshlp of lend, whlr,:h Inay- precluda certaln financing methods or fypss of
security intérest, The prospeaﬁve lessee may secure public or private sector financing
appropriate fo the proposed usg. Any financing which encumbers the lessee's Interest
in the lease or in improvements upon the ieased premiges shall be subject fa prior -

" Govemment approvel. The proposal should “stand elons® financially; the lesses's

Interest in the leas# or operations on the propetly may not be cross collateralized or *
subleot fo cross-dafault wlﬂ'x any other assefs or activities outslda the property

3.0 Taxes. The prospechve Lesseo shall be Independenﬂy responsxble for-any and all
Aaxes or'assessments that may be levied against tts lnasshold Interest or against iis
activities or operations on the property.

311 Insurance Requlrernents The selecled Lesses shall Bnsure approprlata
lnsuranmp sin placa for the property es desciibed Il Appendix G;,

3412, Dpera’ung Agreement, At lis discretlon, the Govemment may require that an :
Operating Agreement be enacted in order to implemeant the terms end condifons of the
Lease Agresment, and to govermn Improvement, operation.and managemént of the

propesly. The agresment shall.be subject to Government epproval and, as required by

_the Government, may Include but not be iimited to a Business Plan, an lmprovemants
Plan, and an Dparatlons and Management Plan.. . ‘

3121 'Business Plan. T he Business Plan shall address the financlal .struc:ture,
relationshlps;terms, and reporting requirements assoclated with the operatien ofthe
properly, and other mattars agread upon by the Government and Lessee, As required” -
by the Guvamment. the plen shall Includs, biit not be limitecd 'm '

«  Sources of papiial, including debt and equ:ty. and epplicabis foms and mndrﬁons
= Qverall schédule, development plans and iimelines.

=" Defglled project buc_lgat gnd fife-cycle Flnancxat Pro Forma raﬂactlng all sources and '.

.+ usesof funds. .
«  Record kaeplng and financlal reporting requirements.
» Roles and responsibilifies of the L'esses and the Government, and address any
. anticlpated partnership or Joint ventures by the Lessee.
=  Default and contingency provisions.

8.,12.2" Improvements Plan. As required by the Govemment. the improvemenis plan

* ghall address the methodology and seopa of design and construstion of any proposed

_capital Improvements on the property during the [ease term, including provisions for
obtalrting necessary regulatory approvals. The plan shall demonstrats means for

(I
.'*‘-l.

!

'ii.
:

————-———'—-ene&n ing-complancewithrallapplivebhe Jaws, Teguigtions, codes, siandards, end citerna.

« . work, — et e

“The plan shall establish procedures for coordinating, updating, and Implementing deslgn
and consfruction plans and schedules, and for execiiting, nvarseelng. and approvtng

A24
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3.12,3 Operaflons and Management PIan As requlred by the Govemment the plan
shall establish provisions for mahagement of aperations an the property; mcludlng
propetty menagement, faclifes melntenance, capltal repalr and replacement,
environmental management, historic preservafion, community reletions, and any
. commercial acfivilles, The plan shall describe the approach to day- tu-day operaﬂons

" and long-term stewardship of the.propatty, and ehell demonstrats means for snsuring
compllance with all applicable laws, regulations, codes, standards, and criteria, .

4.0 INSTRUCTIONSTO OFFERORS

4,1 BENERAL*

The siatufory authority for the lease confempiated by this nofice Is codified af 10 U.S.C.
" 8878, Therm-will bs no public opening of proposals and alf proposals will remain .

confidential until-the lease has been. awerded. -All. proposals will- remain confidential.

Proposals must conform.fe the requirements and specifications set forih below, -

s Proposals that are Incomplets may be rejected. Propasals recelved after.ihe timd and
date speelﬂed below wlll be rejected and-refumed ta the offeror Linopaned,

4.2 SUBMISSION OF PROPOSALS.

One (1) original, fivé (5) hard coples and one (1) elecironlc copy of the proposal
- prepared In resparnsa 1o this-nofice must be'recelved no lafer. fhan

2:00 p.m, Eastem Dayl!ght Time on Merch 1 19, 2007, atihe followlng address '

Commandlng Oﬁioer ’

Navat Faclities Englnesring Command Washlngton
-Attn: Ms. Joan M. Marklsy (Cods RES)
. 1314 Herwood Sfreet SE -

Washington Navaard BC 20374-5018

Submlsslons shall be sent inén enve!opa markad In the (ower feft corner as follows
"OFFER N40DBOD7RPOOODS” '

Eleclronm, telegraphlc or facsimlle offers and modlﬁcatlons wiil not be considered.

Al perosals recaived shall be deemed o be continuing offers from the dats and fime

a -

e at o
el 2. ._..-....J-J-..:m a | 1. r#—l‘-.—.—-l..-—_l-—u{.q'.n ._.-n...n - wnu_qﬂ'.ﬂ. ty
.

gotTor recelpt of propos‘als -Unill award by the Govemment.

43 Proposal Requlraments

Propusale ere limitad to thlr’sy flve (35) pages total inciuding the requ:red cover page as.
_shown In Appendix H. The page slze of the apphcaﬂon shall not sxceed 8 32" by 117

- “ ween = sa seeul B AN
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with & minimurm 10-plioh font, A page ls defined as tha single-spaced, single sids of .
one B 4" by 11" sheet of paper. Proposals must be separated lnto two voiumes; and
should Include mfnnnatlon on the following: .

4,31 Volume Onal Technlcal

A Quallﬁcatmns & Experience. :
-.~n Provide lnforrnahon on the history, misslon, and vision of the offerol‘s organlzaﬂon, y
. and'the relation of the propogal to the long-ferm goels and interests of the:
orpanization,

«  Provide Information on the lagal end buslness form of the offeror (includlsig Joint.
ventures, parerships, public-private ventures, subcontracts, of stmifar multl-party .
.armahgethents), and the appropriatensss of stich organization to the successful
management and operation of the undertakipf proposed. Provide relevant,
information.an personnel to filf key positions In negotiating, lmplemanhng, and
managlng the lease and proposed undartakmg '

o, Provida informetion on offefors past performance In & eastwo undertakings withln,
. ‘the Jast ten yeafs simllar In kind, scope, and scale to that proposed, Including
' . applicable expatience In property management, business, obtaining financing,
A government relations / contracling, public refatlons, and as applicable,-design.and
1 .,  consfiucton management, Describefhe offeror’s-tole In the undertaldng 8 SLIOCESS,
. and previde contact informatlon fora sufficlent number and typa of third party
referenges fo verify the, orfemr‘s performanca ) .

. B. Master Plan,

) V> Prowde information on how the proposal satisfles the iegal requlrement to mamtaln .
- the property [nn #s rural gnd agticultural nature.

' = Documentand axplaln any proposed substanﬂve changes'tb existing land uses.

' Provlde Information on how proposed changes are consistent with the physlcal
characteristics of the site and complement the surrounding area. Provids
Informetion on the approach to &ny proposed design and consruction.

a  Provide Information on any environmental implications associated with the proposed:
underteking, and the approach fo ensuring compliance with lavs and regulations
applicable to the undertaking. Describe the approach to environmental care and-
ralntenance-of theproperty; including nrmegems:it of calimal . esources. Disclss
any enticlpated or potentlal adverse environmental Impacte of the proposal, and the
approath to miigaiing or oihsrwlsa taking Into &coount such impacts

—mr mpapm bt Sa s x am wm Srws e e e Rt
- e .o o . e

R - St S wreiny aere mrm et

" " . Operations & Schedule. ,

A26

. Govemment'Exhiblt Page9 ’




—-:..::n:r—;:-.—:—.‘ i r'_'" -'Ir., -;-‘ &

L Ca§a 1.0@,0\!-091 Sb oGB:,* Doa.ument,,a-z.._... Eﬂedﬁz&s;wa& Fage 1:1.ot 2&..,;...,.. A

Sheaages

R L] rP J":"

o

Ly e :

Y PO T X R =l e s

-.-‘

,—

AN A

T
u1.|.n.._.-...:...n. R g N
. H N LAY

Ly emte e = 'y
...... i .
Pdihﬁ.‘\ 4.-;,..\.;«'1& f.!':ﬁ&"*‘ '-t.-t u.a u... IRy :--.‘.J----' a4l . -I'J - L L T ] e gy h. l \-J.
. 2 L [ CN ey =+ 1" e ‘- ' . e e
o -q,q—ru-u.vn—r:.l..a—-‘-n-n.- ml =] l.::‘. #Av'm.rlmn.m.,nmp. r e EEA S -.z.:u-.-.-o..'_;. 1
[l L . * L]

WSt T A g e -y

; ' -

= Dascribe the epproach fo managing and maintaining the property. Include
supporting Information on mesting the organizational, workload, and technical
aspects of successfilly implementing’ and operating the proposed undertaking.

. “#  Desciibe. the approach io fulfiling responsiblliifies undar the lsase and any -

anficipated operating agreement, Including coordination with and oversight: by the
-Government. Indicate the proposed lease duratlon -and proposed terms for reriewal,

«  DPescriba the approach io sxecuting the leasa doournants to Include obtaining
_ financing or financial guarantees the Government may reasonably require to-be In
- placs prior fo.or concurrent with the-transactional closing. Include a scheduls” ’ T
detaliing any proposed pienning, capital Improvements, or other necessary activiiles.
prior to etebilizad operations. Discuss the potential for delays and provisions for
miﬂgaﬂng or minimizlng thelr Impact. )

D. E}dema! Relations.

.
™ Dlsoussthe approacti fo oommun!caﬂng w.rth the gonoral public, and ooordlnaﬂng '
eclivitles at the propery wrth re}avant privats and publle seotor'parhee

= Discusg any planned'or anﬁoipated’oonaﬁts of the proposal tothe surrounding”
corhmunity or other stakehoiders Bs appljoabla -and the approaoh Io any potentlal
oonﬂ:ots arising fromthe propooal _ o

43, 2 , Volume Two, Flnanolal

m Desonbs the approach bo meetlnu the .capital requlrornants relevantio a huslness
undertaking end land holding commitment of the complexity and magnifude as the-
ene proposed. [dentify the assats, resources, insfitutional relationships, and/or
bonidlng capacity nécessary to proper]y finenca the proposed business and property
manegement undertaklng

.= Provids Informahon sufficlent fo dssess the financial vlabll,ty of the proposal
* . Including information on relevant mearket arid ecopomic conditions and frends.
Provide Information suppoiting essumptions about the project's costs (including cost
of capltal) and performance. As applicable, discuss the financial and busfiness risks
* ip the offeror, lenders, the Governmant, and other parties, and provide information

on how financlal retuma fo the parties are commensurate with thelr exposure to fsk.
‘Include proformas or slmitar financial schedules cleatly Identifying projecied sources
énd uses of funds throughout the proposed leass period, As applicable, include

EEtTOnIC Copies Of projormes With nal cell formulae and Internal linkage
In place, or other financial schedules or means to enabls the Gevernment o oonduct

sonsltlvnty testing of the ﬁnanclal aspects of the proposal

« e e ama g et mue = e meepr suin 0 . - S ] — e & B ®

T m Provlde lnformatlon on the proposed renfal oonslderation lf pro]ectad estimated or )
" contingent rental peyments ars proposed.as part of the consideration, Include
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' : Informedon fo euPport any aesumptrons ebout the value, tlrnlng, and sepeltivity to
market condltions of such' payments

4 4 Source Salecﬂun Evaluation, An avaluation team will evaluate each propoea! The
team will detarmine the overall valus of the proposal o the Govemnment and the
potentlel of the propoeed undertaking to represent the best value to the Govermment, -
Proposals wlil be eveltatéd on thelr own meri, Independenﬂy and oblectively, While
the Govemment does not intend to mest with offerors regarding revisions to their |
proposals prior to any oral presentations, the Government may contact offerors to tlarlfy
certain mspects of thelr proposal or to corect clerfcal emors, The' Government reserves
the right io eliminate from further consideration thoss proposale not considered highly

refed before or after any oral presentafions,

" 4.6 Notme of Oral Presentations, Offarors might bi required to present thelr proposais'
orally 1o the Govemment. if any oral presentation Is requlred it shall be iimited to B0

i minutes, toTnclude a perlod of questions and ensv.rere Any oral presentatlons will ba

I P eveluated on the samo basls &s wmten propoeals

4.5 Final Evaluatlon. After the finel evaluafion of he proposals, ineluding revlelune h'
applicable, the Government will select for exclusive negotlations the offeror whoss |
proposal Ie determined fo represent the best overall velue 1o the Govemnment.

" AT Mefotiations. The Govemment tends fo aa!ect one offeror for exciusive
! negotiations. During the perlod of exclislve' nagoilations, the offeror, in coopsration
. with the Government, will work towards: finalfzing the lsass agreement and any requlred

. operating agreement, environments! docurentation, dus diligence, and any other pre- .
award documentation. The Govemment Infends to reach agreement on all materdal | .,

. terms and conditions fo ba included in the Lease and any operating agresment within
four moniths of nofification of selection, if-at any.§me during the negotiation period, the
Government and the sslected offeror are uneble to make saflsfactory progress es

determined by the Govemment, the Government, at Its sole discretlon,. has ths right to
contihue negotiations, or termlnete nepoilations and select ancther offerpr for :

negotiations,

5.0 SPECIAL CONDITIONS AND LIMITATIONS

5.1 Mandatory Clauses. Offerors shall consldet the Mandefory Clauses Reqmred by
. Federal Law (AppendIx f) during the preparafion of thelr proposal These clauges shall

——ﬁeumm-pemﬁeasa

5. 5 No' Dbllgatmn While the-Govemment lntends’:o enter o a Lease with an offeror
. selected through thls acquision process, It Is-under no obligation to-do sa;“The + - H=-— ==z

Government resetves the right to cancel this notice &t any time, or fo reject any and all.

submissions prepared in respones to this notice., ;The Govemment is not responsible for

A28
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any costs Inourr Bt ln order fo panlclpata In this process. includlng any "bld and
proposal " costs,

" 5,3 Walver. The vaemment TESPIVES the ﬂght to walvs Informalitles and minor
iregtdarities in offers recelved if It Is determined that it la inthe best Enterest of the

Govemment {0 do 6o,
l-\

54 Acqulsmon Requlremsnts Thiz notlce and any subsequent lease are not govemed
by the Federal Acguisition Regufations (FAR). However, certain FAR provieions have )
been Incorporated Into this nefice for edministrafive convenience.

6.5 Rights Reserved. The Govemment resefves any and "ah', rights In connection with
this notica of avallabliity for lease, Including but nof limited {o the right to hold exclusive
-negotiations with a selacted offeror which, may result in terms and condlfions that differ
. ‘from thoss specified In tis notice and/or from terms and conditlons originally proposad
by the offeror. Furthermore, the Government reserves the right fo terminate S
negotlations with the selected offeror, and Initiate negotiafions with another sutmble  * - .
offeror if the'Government, at its sole discration, determines thata timely agreament vl
not be reached with the selectsd offeor. The dadislon-fo executs a lease and any
‘operating agreement wiill be made by the Govemment at fs discrefion. In ho event wil

" . the Govemment be responsible for the payment of any-feas or hava any labllity fo any

oﬁeror forfees of expenses lncurred in oonnactlon wlth work under fhis notlce or dunng
‘negofiations, - . . . .

'5 § Government Fumished Informatlon The Govammant doas nof warrant the
‘accuracy of any site-related information provided. Stis-related Information fumished by

", the Govermnment.and/or its represeritatives In suppart-of this notice shall be consldered

.. as Informationat-only. Such information may Include historicatl ufiltties usage quantities,
Iocations end capacities-of existing utiitties systems, technical reports and studles, '
bullding condlfion réports, or other technlcal information intended fo support the offerors'
development of appilcations, Offerors are expected fo verify &ll slfe ralated Information
provided by the Government to avoid unforeseen costs; ..

5.7 Davls-Bacon Wages. Daws Bacon wage requirements may apply depending on ,
“the naturs of work on the property, The Lessee wiil be respensible for compliance.

. Davis Bacon prevalling wage requirements usually apply to public hulldings and public -
WOrks The ferm publlo buliding or public work includes bullding or work, the
oonstructton, prosecuition, completion, or repalf of which s canled on dh'ectly by

“authority of or with funds of & Federal agency to serve the Ipterest of the general pubi!c
regardless of whether tifle is in 2 Federal agency.

5.8 Disputes, Any dispute conceming & question.uf factor procedure arising underthis
. appllcation, which-Is not disposad of by agreemsnt, shall be decided by the .
Government, who shall mallor o‘rhelw!sa furnish.a weltten.copy of tha declsionto the ..
" offeror.”
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6.0-SITE INSPECTION & POINT OF CONTACT
6.4 SITEVISIT

Offerors are ehcolraged to inspect the proparty, with tha following restrictions. The
property fs currently legsed by the Governent to a private party.  Visitors to the
property ara hot ellowad without priof céordination and approval ofthe Government,
Visits must be coordinated with the Govemment In advance. The property Is tentatively
schedutled 4o bs avallgble for mspecﬂonaH 00 pm on February 5, 2007, Cnnnrmaﬁon
+ wilf be provided by formal hofice. .

" 6.2 POINT OF CONTACT
Requests for clarification.or ﬁlrther-infonhgﬂun regardini; the RFP shall be_'referrqd for

. Commandmg Officer . .~
‘Naval Facilltles Enginesring Command Washmgton
Attr: Ms. Joan M. Markley (GodeRES)
41314 Harwood Strest SE
Washlngton Navy Yard, DC. 20374-5018

or . C "l
"*\ * Emall address: joanmarkiey@navy:mll B T
With a copy toupaul.b.stewarti @navy.mi . . - ' .

Al comments and questions will be reviswed for approprlate acfion, Individual -
‘responses may th be prOVidad

. '
. :
L] [l
; R
.
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B the Tnited Stateg Court of Federal Clatms

No. 08-768C
Filed: January 11, 2011
TO BE PUBLISHED

wok ik kfokdubsolR kxRl kkpmpiorE R EER 3 Adlninistraﬁve Dispute ReSOI'IJﬁOD. Act Df
1996, 28 U.S.C. § 1491(b);

Bid Protest;

Breach of Duty of Fair and Honest
Consideration;

Defense Authorization Act for Fiscal Year
1998, 10U.S.C. § 6976(a), (b)(2);

Department of the Navy Regulation,

32 CFR. § 736.1;

Federal Propesty and Administrative
Services Act of 1949,40 U.S.C. §§ 101-
1315;

Federal Management Regulations,

41 CE.R. §§ 102-2.10, 102-71.5, 102-
71.20;

Implied-In-Fact Contract;

Motion to Dismiss, RCFC 12(b)(6);

Naval Dairy Farm, 10 U.S.C. § 6976;

Notice of Federal Regulations, 44 US.C. §
1507,

Tucker Act, 28 U.S.C. § 1491(a)(1).

RESOURCE CONSERVATION
GROUP, LLC,

Plaintiff,

UNITED STATES,

' Defendant.

& K N N W ¥ X ¥ B X % X B K RN B N

e LR Y 2 s S T L

Warren K. Rich, Rich & Henderson, P.C., Annapolis, Mmyland, Counsel for Plaintiff,

Christopher Aundrew Bowen, United States Department of Justice, Civil Division, Washmgton
D.C., Counsel for Defendant.

MEMORANDUM OFPINION AND FINAL ORDER
BRADEN, Jurdge.
L  RELEVANT FACTS.!
In 1910, a typhoid fever epidemic swept through Annapolis, Maryland, affecting several

United States Naval Academy (“Naval Academy”) midshipmen. See Michael Janofsky,
Midshipmen To Get Milk Through Middleman, NY. TIMES, July 19, 1998, Section 1, at 16.

! The facts herein previously were discussed in Resource Conservation Group,
LLC'v. United States Department of Navy, 86 Fed. Cl. 475 (2009) (“RCG I").
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The epidemic was traced to a local milk distributor. /4. In response, the United States Congress
authorized the Naval Academy to establish and operate a dairy. Id. In 1913, the Naval Academy
purchased land in Gambrills, Maryland (“the Dairy Farm Property”), fifieen miles from the
Naval Academy. Jd. Over time, the Naval Academy dairy operation expanded, and
consumption reached almost 1,000 gallons of mitk per day. Id.

In the 1990s, the Naval Academy determined that it would be less expensive to purchase
milk commercially. Jd; see also Defense Authorization Act for Fiscal Year 1998, 10 U.S.C. §
6976(a) (codifying the Naval Academy’s authority to “terminate or reduce the dairy or other
operations conducted at the Naval Academy dairy farm located in Gambrills, Maryland[,]” so
long as its “rural and agricultural nature” is maintained). From 2000 to January 2005, the Naval
Academy leased the Dairy Farm Property to Horizon Organic Holding Corp., a Boulder,
Colorado-based milk producer. See Elizabeth Leis, What's in Farm’s Future? Organic
Maryland Sunrise Farm Wanis to Stay, MD. GAZETTE, April 15, 2006, at C1.

On November 28, 2005, the United States Department of the Nayy (“the Navy”) issued a
Request of Interest, No. 1.0-10019, to solicit proposals to lease the Dairy Farm Property.
Compl. § 5. On January 16, 2006, Resource Conservanon Group, LLC (“Plaintiff” or “RCG”™)
expressed an interest in leasing the Dairy Farm Property.? Pl. Ex. 1. Thereafter, the Navy issued
a Notice of Availability for Lease, No. N4008007RP00005 (“the Solicitation™), requesting all
bids be submitied by March 19, 2007, Gov'tEx. at 1, 8.

On February 6, 2007, RCG and other inferested bidders wers invited to tour the Dairy
Farm Property. Gov't Bx. at 13, 15. On February 27, 2007, RCG again inspected the Dairy
Farm Property “to survey and test the area for the presence of sand and gravel.” Compl. { 6; see
also Joshua Stewart, Soil Surveyed at Former Dairy, THB CAPITAL, Feb. 28, 2007, at B1 (local
newspaper article discussing RCG’s site survey). Thereafter, RCG prepared a site analysis,
produced mining plans, and submitted a formal lease proposal prior to the March 19, 2007
deadline. Compl. § 6. The proposal stated that RCG planned to mine the Dairy Farm Property
for sand and gravel. Jd.

On April 30, 2007, the Navy’s Contracting Officer for the Solicitation (*CO”) informed
RCG that its proposed “activities and transactions . . . do not fall within the scope of the
[S]olicitation because they constitute the disposal of real property,” prohibited by section
6976(a)(2)(A) of Title 10 of the United States Code. Pl Ex. 2; see also 10 U.S.C. §
6976(a)(2)(A) (providing that “the real property containing the dairy farm . . . may not be
declared to be excess real property ... or otherwise disposed of by the Navy”). In addition,

% The Bxpression of Interest was made on behalf of the Chaney-Reliable Joint Venture,
comprised of Chaney Enterprises and the Reliable Comfracting Company. PL Ex. L.
Subsequently, the Chaney-Reliable Joint Venture was organized as the Resource Conservation
Group, LLC. See Gov’t Mot at2n, 2,
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federal regulations-specify that “embedded sand and gravel constitute real property.” PL Ex. 2.
Therefore, RCG’s proposal could not be considered. Id.

On June 4, 2007, Amne Arundel County, the cownty where Dairy Farm Property i

located, anmoumced that the Navy had selected the county “for exclusive lease negotiations for
the Ulnited) S[tates] Naval Academy Dairy Farm.” Anne Arundel County website, accessible at
hitp://www.aacounty.org/News/Archive2007/DairyFarmDeal.cfin (last visited Jan. 7, 2011).

RCG requested a debriefing that was held on September 13, 2007. Compl. 9. At the
debriefing, RCG reiterated the intention to “use the property for sand and gravel mining,” H,
The Navy responded that, because disposal of real property was prohibited by 10 U.S.C. § 6976,
“the Navy was under no obligation to tell a proposed ‘bidder” thet its bid would not qualify for

review or evaluation.” Compl. §9.

On January 17, 2008, the Navy and Amne Arundel County signed a “30-year lease
agreement for the county’s use and preservation of the U.S. Naval Academy Dairy Farm.” Anne
Arundel County website, accessible at http://www.aacounty.org/RecParks/parks/dairyfarm/mevws/
lease.cfin (Jast visited Jan. 7, 2011).

II. RELEVANTPROCEDURAL HISTORY.

A,  Before The United States Couxt Of Federal Claims,

On October 24, 2008, RCG filed a Complaint in the United States Court of Federal
Claims alleging two causes of action: breach of an implied contract of fair aud honest
consideration and violation of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706.
Compl. ¥ 14-20.

On March 31, 2009, the court issued a Memorandum Opinion And Final Order that

. dismissed the October 24, 2008 Complaint, pursuant to RCFC 12(b){(1). See RCG I, 86 Fed. Cl.

at 480-87. As to the allegations in Count I regarding breach of an implied contract, the court
held that the United States Court of Federal Claims did not have jurisdiction to adjudicate this
claim under either section 1491(a)(1) or section 1491(b)(1) of Title 28 of the United States Code.
Id. at 483-86. The court determined that the United Stateg Court of Federal Claims’ jurisdiction
to review bid protests as implied-in-fact contracts under section 1491(a)(1) did not survive the
enactinent of the Administrative Dispute Resolution Act of 1996 (““ADRA’*), Pub. L. No. 104—

3 Section 102.71.20 of the Federal Management Regulations provides:

Real Property means . . . [sjtanding timber and embedded gravel, sand, or stone
under the control of any Federal agency, whether designated by such agency for
disposition with the land or by severance and removal from the land, excluding
timbe felled, and gravel, sand, or stone excavated by or for the Govermment prior
to disposition.

41 CER. § 102-71.20 (2006) (emphasis added).
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320, § 12, 110 Stat. 3870, 3874-76 (1996). RCG I, 86 Fed. Cl. at 483-85. In addition, the court
determined that “28 U.8.C. § 1491(b)(1) does not authorize the adjudication of bid protests
concerning land leases where the Government is the lessor.” . at 486.

As to Count IT of the October 24, 2008 Complaint, alleging a violation of the APA, the
court determined that “the onlty forun that can adjudicate [RCG's] challenge . . . is a United
States District Court.” Id. at 487. Since the court held that it did not have jurisdiction to
adjudicate the claims alleged in the October 24, 2008 Complaint, the court did not address the
Government’s Motion To Dismiss pursuant to RCFC 12(b)(6). Id.

B.  Before The United States Cowrt Of Appeals For The Federal Circuit.

On March 1, 2010, the United States Court of Appeals for the Federal Circuit issued an
Opinion, affirming that the United States Court of Federal Claims does not have jurisdiction
under 28 U.S.C. § 1491(b)(1) to adjudicate Count I of the October 24, 2008 Complaint. See
Resource Conservation Group, LLC v. United States, 597 F.3d 1238, 1247 (Fed. Cir. 2010)
("RCG II).  Our pppellate court held that “Congress intended the [Section] 1491(b)(1)

jurisdiction [provided by ADRA] to be exclusive where 1491(b)(1) provided a remedy (in
procurement cases),” Jd. at 1246,

In nonprocurement bid protests, however, where section 1491{b)(1) does not provide a
remedy, the United States Court of Appeals for the Federal Circuit held that the United States
Court of Federal Claims’ “implied-in-fact jurisdiction [under 28 US.C. §
1491(a)(1)] . . . survived the enactment of [section] 1491(b)(1).” . at 1246,

Therefore, our appeliate court “conclude[d] that the [United States] Court of Federal
Claims . . . had jurisdiction [to adjudicate Count I of the October 24, 2008 Complaint] under
section 1491(a)(1)[,] because the implied-in-fact contract jurisdiction in nonprocurement cases
that existed prior to 1996 survived the enactment of the ADRA.” RCG I, 597 F.3d at 1247.
Accordingly, the case was remanded for further proceedings, /d. On June 1, 2010, the mandate
issned.

C. Remand Proceedings Before The United States Court Of Fedexal Claims.

On September 16, 2010, the court convened a status conference to ascertain whether the
parties wanted to submit any supplemental briefing regarding the Govemment’s pending Motion
To Dismiss, pursvant to RCFC 12(b)(6). On September 30, 2010, Plaintiff filed a Supplemental
Memorandum (“P), Supp.”).

On October 18, 2010, the Government filed a Supplemental Reply (“Gov’t Supp.”). On
October 21, 2010, Plaintiff filed a Motion For Leave To File Sur-Reply Memorandum. On that
same date, the Government filed a Response. On October 22, 2010, Plaintiff filed a Reply. On
that same date, the court issued an Order, granting Plaintiff's Motion For Leave. On October 28,
2010, Plaintiff filed a Sur-Reply (“P1 Sur-Reply”).
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I, DISCUSSION.

A,  Standard For Decision On A Motion To Dismiss, Pnrsuant to RCFC 12(b)(6).

Although a complaint “attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff’s obligation to provide the grounds of entitlement to relief
requires more than labels and conclusions, and a formulaic recitation of the elements of a cause
of action will not do[.]* Bell Atl. Corp. v. Twombly, 550 U.8. 544, 555 (2007) (internal
quotation marks and citations omitted). In order to survive a motion to dismiss, however, the
court “[does] not require heightened fact pleading of specifics, but only enough facts to state a
claim to relief that is plausible on its face.,” Id. at 570; see also Ashcroft v, Igbal, 129 S. Ct.
1937, 1950 (2009) (“[O]nly a complaint that states a plausible claim for relief survives a motion
to dismiss.””), When reviewing a motion to dismiss for failure to state a claim upon which relief
may be granted, the court “must accept as true all the factual allegations in the complaint,
and...indulge all reasonable inferences in favor of the mon-movant”  Sommers Oil
Co. v. United States, 241 B.3d 1375, 1378 (Fed. Cir. 2001) (citations omitted); see also Iqbal,
129 S. Ct. at 1949 (“[The tenet that a court must accept as true all of the allegations confained in
a complaint is inapplicable fo legal conclusions.”).

B. The .Government’s December 23, 2008 Motion To Dismiss Pursuant To
RCFEC 12(b)(6).

Count I of the October 24, 2008 Complaint alleges that the Navy “created an implied
contract of honest and fair consideration of RCG’s bid by inducing RCG to prepare a bid and by
inviting RCG to bid, knowing the substantial requirements of its bid proposal [and] knowing that
RCG would propose & sand and gravel mine operation[.}” Compl. | 15. Therefore, it must be
“necessarily implied that the Navy promised fo give RCG’s bid a fair and impartial
consideration,” Id. Count I also alleges that “[t}he Navy breached the implied contract to judge
honestly and fairly all bids submitted in response to the solicitation[,] by disqualifying RCG with
information that [the Navy] knew or should have known, but failed to disclose to RCG, before
RCQ incmred the expenses of composing and submitting the formal proposal.” Id. { 16,

The gravamen of Count I is that the Navy misconstrued 10 U.S.C. § 6976,* by
intespreting it to prohibit sand and gravel mining at the Dairy Famm Property. Compl. § 15.

4 Section 6976 of Title 10 of the United States Code, titled “Operation of Naval Academy
dairy farm,” states:
() Discretion regarding continued operation. --
(1) Subject to paragraph (2), the Secretary of the Navy may terminate or
reduce the dairy or other operations conducted at the Naval Academy
dairy farm located in Gambrills, Maryland.
(2) Notwithstanding the termination or reduction of operations at the
Naval Academy dairy fann under paragraph (1), the real property
containing the dairy fanm (consisting of approximately 875 acres) —
(A) may not be declared to be excess real property to the needs of
the Navy or transferred or otherwise disposed of by the Navy or
any Federal agency; and
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Even if 10 U.S.C. § 6976 prohibited these activities, RCG is entitled to bid preparation costs,
because the Navy violated the “obligation of fair dealing,” by failing to apprise all potential
bidders of its interpretation of 10 U.S.C. § 6976. Compl. q 16.

1 The Government's Argument,

The Government argues that the October 24, 2008 Complaint failed to state a claim upon
which relief may be granted. The Navy was required under 10 U.S.C. § 6976 to reject RCG’s
bid as non-responsive, because the Navy “could not legally lease the property to a contractor
[that] intended to dispose of the embedded sand and gravel.” Gov't Mot. at 12.

In addition, the Navy had no legal duty to inform RCG, prior to the submission of its bid,
that its proposed use was non-responsive, “as it could not possibly tell every potential bidders
[sic] about what wonld and would not be acceptable.” Gov't Mot at 14. Under the implied
contract of fair and honest consideration, the Navy only had the duty to fairly and hopestly

consider RCG's bid. Gov’t Supp. at7. Tn fhis case, “the Navy correctly interpreted [10 U.S.C. §

6976), [and] fulfilled its obligations pursuant.to the implied contract by fairly and honestly .

reviewing RCG’s bid and rejecting it for being impermissible under the statute.” .

Likewise, RCG’s claim that the Navy breached an implied contract with RCG under the
doctrine of superior knowledge must fail, because RCG “could have discovered” applicable
regulations governing the Navy's disposal of real estate that were publically available. Gov't
Mot. at 13. In John Massman Contracting Co. v. United States, 23 Cl. Ct, 24 (1991), the United
States Claimns Court held: ‘

" The government must disclose superior knowledge which is vital to performance
of the contract, but which is unlnown and reasonably is not available to the
contractor. But there is no duty to disclose where the information reasonably is
available.

Id. at 32 (intemal citations omitted).

(B) shall be maintained in its rural and agricultural nature.

(b) Lease authority. --
(1) Subject to paragraph (2), to the extent that the termination or reduction
of operations at the Naval Academy dairy farm permit, the Secretary of
the Navy may lease the real property containing the dairy farm, and any
improvements and personal property thereon, to such persons and under
such terms as the Secretary considers appropriate. In leasing any of the
property, the Secretary may give a preference to persons who will
continue dairy operations on the property.
(2) Any lease of properly at the Naval Academy dairy farm shall be
subject to a condition fhat the lessee maintain the rural and agricultural
nature of the leased property.

10 U.S.C. §§ 6976 (a), (b).
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Tn addition, the Solicitation “provided a means through which potential bidders could
submit questions to the Navy for a response.” Gov’t Mot. at 13; see also Gov't Ex. at 16-22
(amendments {o the Solicitation establishing the procedure for questions posed by potential
bidders to be answered by the Navy). Therefore, even assuming that the Government had

superior knowledge about the Dairy Famm Property and the law goveming ifs use, that
knowledge readily was available to RCG. Gov’t Mot. at 13,

2. Plaintiff’s Response.

RCG responds that the Navy violated the duty to consider all responsive proposals fairly
and honestly because the Navy knew RCG intended to use the Dairy Farm property. for sand and
gravel mining, “but . . . waited to inform [RCG] that its bid would not be considered until after
[RCG] submitted the bid proposal and incurred bid preparation and proposal costs.” Pl Qpp. at
4 (citation omitted).

Moreover, the Navy “active[ly] misrepresent{ed] . . . the uses the Navy would allow on
the property.” PL Opp. at 4. Specifically, Section 3.4 of the Solicitation, titled “Use.
Restrictions,” did not mention that mining was a prohibited use of the Dairy Fann Property.
Gov’t Bx. at 5-6. Likewise, the Appendix to the Solicitation listed specific prohibited uses, but
mining was not listed as a prohibited use. P1. Opp. Ex. Therefore, at the time the Navy issued
the Solicitation, it knew, or should have kmown, “that leasing the [Dairy Farm PJroperty for sand
and gravel mining would be contrary to the law[.J” P1. Opp. at 4. But the Navy did not inform
RCG of its interpretation of 10 U.S.C, § 6976 until after it incurred bid preparation costs. Jd.

The Navy, however, “refuses to even indicate whether it came upon this intexpretation [of
Section 6976] before or after the submission of the'bid.” Pl. Supp. at 5. If the Navy interpreted
10 U.S.C. § 6976 prior to the submission of RCG’s bid, it “withheld information which was not
readily available to RCG.” Id. at 6. In the altemative, if the Navy “came upon this interpretation
only after the submission of bids, it adopted an after the fact rationalization to twm down RCG’s
submission[.]” Id. Of course, any post-hoc rationalization by the Navy “would be tantamount to
an act of bad fuith, clearly arbitrary and capricious towards RCG as well as inconsisteut with the
termas of its own [S]olicitation.” Id. at 6-7.

RCQG further argues that it “could not have discovered the Navy’s interpretation from
simply reading the laws and regulations.” P1. Opp. at 5. To the contrary, RCG “had no reason to
suspect sand and gravel mining was prohibited or submit a question as to this specific issuel,)
because in all of its interactions with the Navy, the Navy encouraged it to submit a bid.* Id. at6.

RCG concedes, however, that the Navy did not have a duty to inform every potential
bidder about what would be acceptable. PL Opp. at 6. On the other hand, because the Navy had
“numerous communications with [RCG] regarding [its proposed] use,” the Navy’s duty arose by
yirtue of the nature and number of these communications, Id,

Finally, RCG argues that the Navy “emroneously interpreted 10 U.S.C. § 6976 to exclude

mining” Pl Opp. at 7. The Solicitation only requires potential bidders to “[p}rovide
information on kow the proposal satisfies the legal requirement to maintain the [Dairy Farm
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Property] in its rural and agricultural nature.”* Gov't Ex. at 9. Therefore, RCG reasons that
“[t]he protective purpose apparent in both 10 U.S.C. § 6976 and the bid solicitation to maintain
the rural and agricultural nature of the property shows that the non-disposal language is only
intended to prevent fragmentation of the 875 acre [Dairy Farm Property].” PL Opp. at 9. RCG’s
proposed use “would simply extract the minerals and then reclaim {he property, which would not
disturb the rural character of the dairy farm by increasing the population or commercial and
residential buildings in the area.” Jd. Therefore, RCG’s bid proposal was consistent with 10
U.S.C. § 6976. PL. Opp. at 9-10.

Although RCG concedes that “timber, embedded gravel, sand, or stone” are recognized
as “real property” under 41 CE.R. § 102-71.20, “real property” is also defined as “any interest in
land, together with the improvements, structures, and fixtures[.]” 41 C.F.R. § 102-71.20 (2006).
Therefore, if the Navy's interpretation of section 6976 ig correct, then leasing the Dairy Farm
Property for any purpose would be considered disposal of real property. P1. Opp. at 11.
Therefore, RCG concludes that siuce the Navy has the authorify to lease the Dairy Farm
Property, logically, it must also have the right to ““‘dispose’ [of] mining rights or other types of
interests consistent with 10 U.S.C. § 6976.” Id. at 12,

3, The Government’s Reply.

The Government replies that, if the Navy’s interpretation of 10 U.S.C. § 6976 is correct,
RCG camnot recover bid preparation costs, because none of ‘[tJhe precedents cited by
[RCG]. .. support the extraordinary principle that an agency which correctly interprets its statute
to exclude a bid is liable for the bid preparation costs of a non-responsive bid.” Gov’t Reply at
5. In fact, none of the cases cited by RCG in support are precedential. Jd.; see also P1, Opp. at 3-
6 (citing D.F.X. Enter, Inc. v. United States, 45 Fed. Cl. 280 (1999); City of Cape
Coral v. Water Servs. of America, Inc., 567 So. 2d 510 (Fla. Dist. Ct. App. 1990); State Mech.
Contractors, Inc. v. Village of Pleasant Hiil, 477 N.E.2d 509 (Ill. App. Ct. 1985)). Each of these
cases i3 cited for the proposition that a government agency is liable for an unsuccessful biddex’s
bid preparation costs, if the agency made a crucial mistake in connection with the bid. See, e.g.,
D.F.K., 45 Fed. CL at 282-83 (holding an agency provided incorrect information in response to a
bidder’s question during the solicitation process); see also City of Cape Coral, 567 So.2d at 512
(holding a city erroneously interprefed a statute, inducing a bid from plaintiff, who was not
eligible for the contract award under the statute); State Mech. Contractors, 477 N.E.2d at 511-13
(bolding an unsuccessful bidder that submits the best responsive bid may recover preparation
costs, even if a non-responsive bidder won the award). In this case, however, the Navy did not
make a mistake in rejecting RCG’s bid as non-responsive, because the proposed use did not
comply with 10 U.S.C. § 6976. Gov'tReply at 9.

* Section 6976(b)(2) provides:

Any lease of property at the Naval Academy dairy farm shall be subject to a
condition that the lessee maintain the rural and agricultural nature of the leased

property.
10 U8.C. § 6976(b)(2).
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The Navy’s interpretation of 10 U.S.C. § 6976 was correct, as the statutory language
“prohibits the Navy from disposing of the real property in any way cutside of a lease.” Gov't
Reply at 10. Nothing therein supports an interpretation that the statute seeks to prevent
subdivision of the Dairy Farm Property. Id. at 9. In addition, applicable federal regulations
support the Navy's interpretation of 10 U.S.C. § 6976. Id. at 10. Likewise, federal property
management regulations specifically define “embedded saud and gravel,” as real property. See
41 C.FR. § 102-71.20. RCG “does not dispute the applicability of these regulations.” Gov't
Supp. at 3.

4. The Court’s Resolution.

a. The Department Of The Navy Correctly Rejected Plaintiff’s
Bid As Non-Responsive,

The primary issue is the reasonableness of the Navy'’s interpretation of 10 US.C. § 6976,
that in relevant part, provides: '

[TThe real property containing the dairy farm (consisting of approximately 875
gcres) ~ may not be declared to be excess real property to the needs of the Navy
or transferred or otherwise disposed of by the Navy or any Federal agency.

10 U.S.C. § 6976(a)(2)(A).

Title 10 of the United States Code does not define the tenn “real property.” Ses 10
U.8.C. § 101 (providing definitions of certain tenms for Title 10); 10 U.S.C. § 5001 (providing
definitions of certain terms for Subtitle C of Title 10 (10 U.S.C. §§ 5001-7913.0) -- “Navy and
Marine Corps™). Regulations issued by the Department of the Navy, however, provide:

Real and personal property under the jurisdiction of the Department of the
Navy.. . may be disposed of under the authority contained in the . . . Federal
Property Act [40 U.S.C. §§ 101-1315], The Federal Property Act places the
responsibility for the disposition of excess and surplus property located in the
United States . . . with the Adninistrator of General Services. . . . Accordingly, in
disposing of its property, the Department of the Navy is subject to applicable
regulations of the Administrator of General Services[.]

32 CFR. § 736.1(2006).°

The Federal Management Regulations,” implicated by 32 C.F.R. § 736.1 (2006), were

issued -by the Ceneral Services Administration (“GSA™) to “[prescribe] policies concerning - '

¢ Since 2006, the Code of Federal Regulations (“CFR”) has been updated annually. On
April 30, 2007, the Navy informed RCQ of its interpretation of 10 U.8.C. § 6976. Therefore, the
court must adjudicate the Navy’s interprefation of 10 U.S.C. § 6976, as of the July 1, 2006
revision of the CFR, applicable on April 30, 2007,

7 The Federal Management Regulations can be found at 41 C.ER. §§ 102-1 - 102-94. -
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property management and related administrative activities.” 41 CF.R. § 102-2.10 (2006); see
also 41 CE.R, § 102-71.5 (2006) (“GSA’s real property policies contained in . . . parts 102~72
through 102-82 of this chapter apply fo Federal agencies . . . operating under, or subject to, the
authorities of the Administrator of General Services. These policies cover the acquisition,
management, utilization, and disposal of real property by Federal agencijes{.]”).

Federal Management Regulations define “real property” as follows:

Standing fimber and embedded gravel, sand, or stone under the control of any
Federal agency, whether designated by such agency for disposition with the land
or by severance and removal from the land, excluding timber felled, and gravel,
sand, or stone excavated by or for the Government prior fo disposition.

41 CFR. § 102-71.20 (2006).

Therefore, the Navy comectly determined that the embedded gravel and sand on the Dairy
Farm Property site were “real property,” and that leasing the Dairy Farm Property to mine
embedded gravel and sand would dispose of “the real property containing the dairy farm.” 10
U.S.C. § 6976(a)(2)(A).

RCG’s contention that 10 U.S.C, § 6976 is intended to prevent “fragmentation” of the
Dairy Farm Property has no support in the statutory language, legislative history, applicable
regulations, or the record. In addition, RCG’s argument that the RCG's proposed use would
maintain the fand’s rural and agricultural nature is irrelevant, Section 6976 requires that “[alny
lease of property at the Naval Academy dairy farm shall be subject to a condition that the lessee
maintain the tural and agricultural nature of the leased property.” 10 U.S.C. § 6976(b)(2).

RCG’s proposal, however, was not rejected for failing to maintain the rural and agricultural -

vature of the property, but because the Navy “determined that the activities and transactions
proposed [by RCG] do not fall within the scope of the [S]olicitation[,] because they constitute[d]
the disposal of real property.” PL Ex. 2. For this reason, the Navy’s letter notifying RCG that its
bid was non-responsive does not mention the requirement that the “rural and agricultural nature”
of the Dairy Farm Property be maintained.

For these reasons, the court bas determined that the Navy correctly rejected RCG’s bid as
non-responsive for failing to comply with 10 U.S.C. § 6976.

2, The Department Of The Navy Did Not Breach An Implied Contract
With Plaintilf,

The October 24, 2008 Complaint alleges that, even if the Navy correcily interpreted 10
US.C. § 6976 and properly rejected RCG’s bid as non-responsive, nevertheless, the Navy
breached an implied-in-fact confract by not complying with the “obligation of fair dealing to
apprise all potential bidders of its interpretation regarding the merits of the bid.” Compl. { 16.

10
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In Southfork Systems, Inc. v. United States, 141 F.3d 1124 (Fed. Cir. 1998), the United
States Court of Appesls for the Federal Circuit held:

The ultimate standard for determining whether an unsuccessful bidder is entitled
to relief on the ground that the [Glovernment breached the implied-in-fact
confract to consider all bids fairly and honestly is whether the [Glovernment's
conduct was arbitrary and capricious.

Id. at 1132 (citation omitted).

In adjudicating whether an implied-in-fact contract was breached on thess grounds, the
following four factors were identified for the trial court to consider:

(1) subjective bad faith on the part of the [Glovernment, (2) absence of a
reasonable basis for the administrative decision; (3) the amount of discretion
afforded to the procurement officials by applicable statutes and regulation; and (4)
proven violations of pertinent statutes or regulations.

Id. (citations omitted). Importantly, “there is no requirement . . . that each of the factors must be
present in order to establish arbitrary and capricious action by the [Glovernment.” Prineville
Sawmill Co., Inc. v. United States, 859 B.2d 905, 911 (Fed. Cir. 1988).

As to the first factor, the October 24, 2008 Complaint does not allege, nor has the court
otherwise found in the record, any evidence of bad faith on the part of the Navy. See Galen
Medical Associates, Inc. v. United States, 369 F.3d 1324, 1330 (Fed. Cir. 2004) (“[W]hen a
bidder alleges bad faith, in order to overcome the presumption of geod faith on behalf of the
[GJovernment, the proof must be almost irrefragable. Almost irrefragable proof amounts to clear
and convincing evidence.”) (internal quotations and citations omitted). As a matter of law, the
allegations in the October 24, 2008 Complaint that the Navy “esroneously interpreted 10 U.S.C.
§ 6976” (Compl. § 11) and failed to disclose “information that it knew or should have known”
(Compl, q 16) are not sufficient to “overcome the presumption of good faith on behalf of the
[Glovernment.” Galen Med. Assocs., 369 F.3d at 1330.

With respect to the second factor, the court has determined that the Navy’s interpretation
of 10 U.S.C. § 6976 was comrect and that the Navy had a reasonable basis for the rejection of
RCG’s bid as non-responsive. '

T A




Case 1:08-cv-00748-SGB Document 28 Filed 01/11/11 Page 12 of 13

Regarding the third factor, the predecessor to our appellate court has held that “the
greater the discretion granted to a contracting officer, the more difficult it will be to prove the
decision was arbitrary and capricious.” Burroughs Corp. v. United States, 617 F.2d 590, 597
(Ct. Cl. 1980). Section 6976(b)(1) provides:

[TThe Secretary of the Navy miay lease the real property containing the dairy farm,
and any improvements and personal property thereon, to such persons and under
such terms as the Secretary considers appropriate.

10 U.8.C. § 6976(b)(1) (emphasis added). Therefore, the Secretary had complete discretion 1o
reject RCG’s proposed use,

Finally, since the court has determined that the Navy’s interpretation of 10 U.8.C. § 6976
was correct, Plaintiff cannot prove that the Navy violated any statutes or regulations in
connection with the Solicitation.

In the altermative, RCG argues that the Navy breached the implied-in-fact contract by
withholding knowledge of its interpretation of 10 U.S.C. § €976. See Compl. § 16; see also PL.
Opp. at 4-6; P1. Supp. at 7. The United States Court of Appeals for the Federal Circuit, however,
in AT&T Commumications, Inc. v. Perry, 296 F.3d 1307, 1312 (Fed. Cir. 2002), has held that to
prevail on such a claim, a plaintiff must

produce specific evidence that it (1) undertook to perform without vital
knowledge of a fact that affects performance costs or direction, (2) the

government was aware the contractor had no knowledge of and had no reason to
obtain such information, (3) any contract specification supplied misled the
contractor, or did not put it on notice to inquire, and (4) the [Glovernment failed
to provide the relevaut information.

Id. at 1312 (citation omitted).

RCQG claims the Navy withheld its interpretation of 10 U.8.C, § 6976, that prohibited the
mining of embedded sand and gravel on the Dairy Farm Property, from RCG. The Solicitation,
however, in section 3.4 -- “Use Restrictions,” provides; “The use of the [Dairy Farm Property)
shall be in compliance with 10 U.5.C. § 6976[.}" Gov’t Ex. at 5. In addition, Appendix A to the
Solicitation provides the text of 10 U.S.C, § 6976 (Gov’t Ex. at 2), and Appendix F identifies
“[a]dditional use restrictions” (Gov’t Ex. at 6).

As a matter of law, “[t]he parties [in a government contract action] are charged with
knowledge of law end fact appropriate to the subject matter, and reasonable professional
competence in reading and writing contracts i3 presumed.” Turner Const. Co., Inc. v, United
States, 367 F.3d 1319, 1321 (Fed. Cir. 2004) (citation omiited). Although the Navy did not cite
the specific applicable regulations nor the Navy’s inteinal interpretation of the statute in the
Solicitation, RCG is held accountable for “knowledge of law . . . appropriate to the subject
matter” and “reasonable professional competence in reading” the contract. Id. The Navy,
therefore, provided RCG with all the relevant information required to prepare a bid. See 44
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U.S.C. § 1507 (“Unless otherwise specifically provided by statute, [the] filing of [an Executive
order or a rule or regulation issued by a federal agency in the Federal Regisler] . . . is sufficient
to give notice of the contents of the document to. a person subject to or affected by it.”); see also
Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (“Just as everyone is charged with
knowledge of the United States Statutes at Large, Congress has provided that the appearance of
rules and regulations in the Federal Register gives legal notice of their contents.”) (citation
omitted). Moreover, if RCG had any question as to the applicable regulations, RCG could have
asked the Navy for clarification prior to submitting its bid. See Gov’t Ex. at 16-22 (Amendments
2-4 to the Solicitation, containing questions by bidders concerning the Solicitation and the
Navy’s responses to those questions). ‘RCG did not do so.

Accordingly, since RCG has failed to establish the requirements of a breach of implied
contract with the Navy, the court has determined that the Navy did not breach an implied
contract of good faith and fair dealing.

IV. CONCLUSION.

For the aforementioned reasons, the Government’s December 23, 2008 Motion To
Dismiss is granted. The Clerk of the United States Court of Federal Claims is directed to dismiss
the October 24, 2008 Complaint, pursuant to RCFC 12(b)(6), with prejudice.

IT IS SO ORDERED,
s/ Susan G. Braden

SUSAN G. BRADEN
Judgs
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