
Is there a contract, or something like a contract?

Unjust Enrichment (Unjust (not volunteer or officious intermeddling) + Enrichment) 2
“Moral Obligation” Doctrine and Material Benefit Rule
Should the court apply the objective test?
Lies? Fraud (Statement/nondisclosure, False, SCIENTER, Material, Reasonable reliance, Harm) 3
Threats? Duress (Improper Threat, Inducement) 4
Unfair? Unconscionability (Procedural/Substantive, adhesion contracts) 4
Catch-all? Public Policy (In pari delicto rule, Rule of reason, Exculpatory clauses) 5
Were the parties capable of contracting?
Incapacity (Minority – necessaries, Mental incapacity-Cognitive test, Motivational test) 5
What are the terms?

Interpretation (Term, agreement, negotiating context, course of performance, course of dealing, trade usage – ambiguity—construction and gap fillers—good faith standard) 6
Parol Evidence Rule (Integrated/Partially integrated/Unintegrated /Vague/ ambiguous terms, “four corners” approach, Collateral agreement test, soft contextual approach)
7

Misunderstanding (equal in fault or innocence, no reason to know other person’s understanding—no meeting of the minds due to misunderstanding, void)

8
Is the contract completely different from what the parties bargained for?
Mistake (mistake, basic assumption, material, risk, unilateral equity factors)

9

Excuse – Impracticability/Frustration (Impracticable/Frustration, no Fault of party claiming relief, Basic assumption, Materiality, Risk allocation)



10
Was there a breach?

Conditions (Pure/promissory, express/implied, precedent/concurrent, default assumptions, Conditions of Satisfaction, excuse of conditions: W&E, uncoop, unfair forfeiture)
11
Breach/substantial performance (materiality: INTENT, Deprivation of reasonably expected benefit , Possibility of compensation, Forfeiture, Likelihood of cure, good faith and fair dealing—term/damages v damages, perfect tender)




12
Repudiation (statement, voluntary act—terminate—assurance—retraction)

13
What is the remedy?

Remedies (expectation damages, consequential/incidental, reliance, restitution, UCC)
13

Limits (mitigation, prove loss + extent of loss to reasonable certainty) 


14


Specific Performance (inadequate remedy at law, equities, ability to enforce)

15

I. Recovery without a contract

a. Unjust Enrichment

i. NO UCC

ii. alternative theory when contract/PE does not apply

iii. Is it a contract? Offer/acceptance/SOF/consideration/illegal/contract implied in fact (would the parties have known they were contracting based on usage—get market value)
iv. Elements

1. Unjust 

a. Not if volunteer (no reasonable expectation of payment, gratuitous)

b. Not if officious intermeddling (house-painting, security example) but request, emergency, or acceptance
2. Enrichment

v. Remedy is restitution

1. return goods or 

2. quantum meruit/valebant (current market value of goods or services). 

vi. Alternative names for UE

1. contract implied in law 
a. legal fiction, no real contract but fiction created to fit into writ system.

2. Quasi-contract

a. not a contract, but treated like a contract to give UE relief

vii. Examples

1. unconscious patient taken to hospital, hospital does not request payment at time of service. UE if patient does not pay.

2. conscious patient taken to hospital, hospital does not request payment at time of service. Contract implied in fact because of usage, hospital charges for services and patient did not refuse services, can get market value. 

3. bystander takes patient to hospital in cab, can bystander get compensation? Generally no contract or UE because bystander is volunteer unless requests payment before performing service. 

viii. Constructive trust (equity)

1. if you steal someone’s $ and use it to make more $, the person you stole it from gets all the $-- legal fiction that thief is trustee of victim’s $. Use this instead of restitution for embezzlement cases. May let thief keep some that is attributable to skill!!!!

b. “Moral Obligation” Doctrine and Material Benefit Rule

i. NO UCC
ii. Not used very often or recognized widely
iii. Moral obligation/ Material benefit

iv. Generally
1. Restitution when promise based on prior benefit

2. Debt released, promise to pay again

v. More recently

1. use reasonable person standard re whether would expect to be reimbursed (gratuitous intent)

2. enriched (but how to you determine quantum meruit for falling off a mill—could determine value of M’s life, but probably too much compensation)

3. Promise in recognition of benefit. Many courts won’t allow because no good consideration.

II. Improper bargaining (exception to objective test when bargaining improper)

a. Remedies 

i. Generally, avoidance and mutual restitution
ii. Occasionally severance/remaking, rarely damages
b. Fraudulent misrepresentation
i. NO UCC
ii. Can I bring the evidence in? PE does not apply to fraud misrep but does to neg/innocent misrep.

iii. Elements

1. Statement/nondisclosure about a fact (predictions and opinions)

a. Affirmative
b. Concealment, requires some affirmative action

c. non-disclosure

i. knows necessary to prevent previous assertion from becoming fraudulent

ii. knows would correct mistake about basic assumption/violates good faith and fair dealing

iii. knows would correct a mistaken understanding

iv. relationship of trust and confidence

2. False (not in accord with truth) 

3. Scienter
a. speaker knows (could be reckless/deliberate lack of knowledge) statement false PLUS intent to mislead

4. materiality (induced contract) (Restatement says materiality is not an element of fraudulent misrepresentation, only negligent/

innocent misrepresentation) 

5. Justifiable/reasonable inducement

a. Controversy over whether reliance has to be reasonable
b. Generally will give some sympathy to victim 

c. May be duty to inquire about issue (esp if strong pub pol)
6. Harm

iv. Statements that are predictions or opinions 

1. not ok does not have confidence in the assertion or knows does not have a basis for the assertion (restatement)

2. status of person giving p/o matters

v. Limits on defenses

1. Estoppel, when act as if circs exist and then try to deny it later, estopped from doing so 

2. cannot use a disclaimer as a defense to fraud
vi. Remedies

1. Voidable (rescission/restitution)

2. Keep K and claim damages for reduction of value/cost to fix
vii. Negligent/innocent misrepresentation

1. No scienter, voidable K if material, justifiable inducement
c. Duress

i. NO UCC EXCEPT FOR CONTRACT MODS
ii. Elements

1. Improper Threat 

a. Crime or tort, or would be if got property

b. Criminal prosecution for private gain

c. Bad faith civil process

d. Breach of good faith/fair dealing

e. OR if resulting exchange is not on fair terms and

i. Harms recipient and does not benefit threatener

ii. Submit to threat because of prior unfair dealing

iii. Use of power for illegitimate means

2. Inducement

a. no reasonable alternative to assent

b. don’t use reasonable person standard, see person as victim and look at person in that particular situations
iii. Remedy – Avoidance (maybe severance/remaking in a rare case)
iv. Duress and Bad Faith in contract modification
1. Mods require good faith and fair dealing

2. Improper threat can be threat to breach existing contract, if would cause serious damages, then no reasonable alternative and thus inducement (but what if commercial environment has changed?)

3. UCC 2-209 
a. Test for valid modification is only good faith (not bad faith, which includes coercion/fraud/duress and also raising a price with no legitimate reason)

b. No consideration required
d. Unconscionability (matter of law)

i. Often large corp and small consumer with standard form contract
ii. measured at time of contract
iii. Procedural (unfair bargaining) 
1. lack of meaningful choice (over a barrel, very context-based) (Common law)
2. oppression + unfair surprise (UCC/Common law) LEADING TO

3. Red flag! adhesion contract

a. take it or leave it, party must accept, power disparity
iv. Substantive (unfair terms)

1. unfairly one-sided terms (Common law)
2. oppression + unfair surprise (UCC/common law)
v. Most courts require procedural AND substantive unconscionability, but if heavy weight of one, may need less in the other; unconscionable if bargaining and resulting contract so unfair they cannot be tolerated

vi. Remedies-FLEXIBLILTY MAKES COURT MORE LIKELY TO FIND 

1. UCC and common law

2. Avoidance (K/damages or rescission/restitution)
3. remake a term to make it more fair
4. sever a term

a. If it’s too central will pick another remedy
b. severance clause can help court decide what to do because you are telling court nothing is too central to be severed.

e. Public Policy
i. Illegality (illegal contracts are against public policy)
1. Generally will not enforce

2. In pari delicto rule 

a. Start by balancing guilt (if P is just as culpable as D, D’s position is stronger)

b. Then consider equities and public policy/interest. 
c. Applies whether claim for restitution or damages/ enforcement, but court more likely to help if can give relief without enforcing the illegal contract (restitution)
ii. General Public Policy

1. Balance policy (inc. freedom of contract), equities between parties

2. Careful about saying something is against policy if there is no legislation or common law

3. Examples
a. Non-competition clauses

i. Rule of reason, balance freedom of contract, interest of partnership/departing partner, interest of public

1. what kind of professional services/public need for those services

2. size of geographic area

3. period of time

4. keep terms as narrow as possible, if too broad in above factors, will not stand.

ii. Remedy: avoidable, severed, or remade more narrowly.

b. Exculpatory clauses

i. Balance between freedom of contract/benefits of clause and other public policies

ii. Look for evidence of public policy in state law

III. Incapacity

a. Minority

i. minor can avoid/disaffirm K before or within a reasonable time of reaching majority
ii. If too much time elapses from emancipation, contract is ratified

iii. if parents contract obo minor, still voidable

iv. can affirm K as a major and then attack as unconscionable.
v. Exception for necessaries

1. goods or services needed for health and sustenance

2. broader than necessities (food, shelter)

3. not luxuries but useful and appropriate based on reasonable standard of living
a. car (in some circumstances, maybe if needed for work and need to work)

b. apartment (but not if minor could live with parents)
4. Difference in view of courts re necessary

a. some say if necessary, completely enforceable

b. Some say will not enforce but will allow major to sue for restitution to claim value in quantum meruit.

vi. Remedy

1. Avoidance: rescission and mutual restitution

2. General: major gets what’s left of property, no return of services

3. Under some circs make minor return value of what was used, rule encourages irresponsible behavior of minor. 

b. Mental incapacity

i. Cognitive test

1. unable to reasonably understand nature/consequences of contract

2. Reliance interest

a. transaction proceeded to a point where it would be unfair to stop, contractor had no knowledge of incapacity

b. less likely to work with cognitive disorders, because they are more likely to be apparent

ii. Motivational test (not all courts accept)
1. unable to act in a reasonable manner + 

2. other party knows or has reason to know

iii. Alcohol/drug abuse may fit motivational tests
iv. If can’t quite establish mental illness due to proof problems, but can show the other party took advantage, might come in under unconscionability
v. Remedy: voidable contract (rescission/restitution)
IV. What are the terms?

a. Interpretation (evaluation of facts to determine mutual intent)
i. Is the term ambiguous (judge looks at extrinsic evidence, determines if term is reasonably susceptible to both meanings)

ii. If not, court interprets, if yes, goes to jury
iii. If P does not meet burden of proof, no breach

iv. May use four corners or soft approach, smushes into PE
v. Elements: do in this order and stop if an elements resolves question
1. Term (express meaning, usual meaning or technical meaning)
2. agreement as a whole

3. negotiating context (may be inadmissible parole evidence)

4. course of performance (behavior in contract) (UCC 1-303)
5. course of dealing (behavior in prior contracts) (UCC 1-303)
a. course of dealing/performance is only helpful if parties’ conduct shows agreement

6. trade usage (if members of specific trade/market) (UCC 1-303 and common law) 
a. not law, but fact to be established by expert testimony 

vi. Application

b. Construction/Gap Fillers (what parties probably would/should have meant if concentric circles insufficient)
i. If gap in agreement

1. may find no contract because did not agree on a material term or 
2. may fill the gap if parties intended to make a contract (Common law and UCC)

ii. UCC 2-311

1. If leave a detail to one party, decision about detail must be reasonable and in good faith

2. assortment of goods is buyer’s option unless otherwise agreed

3. arrangement of shipment is seller’s option unless otherwise agreed

iii. Can avoid construction by disclaiming gap fillers or avoiding gaps.
iv. Examples

1. If performance is longer, goes first, otherwise simultaneous

2. COD

3. Go to good faith below
c. Good faith standard in interpretation/construction

i. implied agreement of good faith and fair dealing in contract creation and performance (UCC 1-304, also restatement)

ii. most courts will throw out explicit anti-good faith provision

iii. Courts are wary about enforcing good faith in negotiations

iv. UCC 2-306 output/requirements, must be in good faith
v. signposts

1. legitimate business decisions are often considered good faith

2. Underlying motive 

3. reasonable expectations.

d. Parol Evidence Rule

i. Exceptions to Parol Evidence Rule

1. Courts won’t apply when party is trying to prove fraudulent misrepresentation. Trying to balance freedom of contract with policy of preventing fraud. 

2. Will probably decline to extend exception to negligent misrepresentation
ii. PE = oral evidence up to signing of writing and prior written evidence (not contemporaneous written)

1. Contemporaneous/prior/subsequent can be unclear.

iii. Types of parol evidence

1. Negotiations

2. course of dealing

3. course of performance

4. trade usage

iv. First: review writing

1. Integrated agreement

a. appears to be full/final expression of final agreement

b. All parol evidence excluded (common law)

2. Partially integrated agreement

a. some parts are full/final and some are not
b. PE allowed to supplement or explain in unintegrated parts, but can’t bring in anything in integrated part 

3. Unintegrated agreement, skimpy, not whole agreement.

a. PE allowed but cannot contradict

4. Vague/ambiguous terms

a. PE allowed to clarify only

v. Determine admissibility (? Of law, also preliminary finding of credibility)

1. Hard “four corners” approach

a. Assess integration and ambiguity based on writing alone
2. Soft contextual approach. 

a. Assess integration and ambiguity based on entire context

b. Courts are cautious of the soft approach, when agreement is full/final, often will not let in any parol evidence. 

3. UCC 2-202 soft approach

a. If writing is full, terms can be supplemented (not contradicted)

b. Consistent additional terms allowed if not integrated

c. course of performance, dealing, and usage should be brought in unless agreement very clearly excludes
4. Collateral agreement test written contract and oral agreement about something related but not the same

a. Common law: would parties “naturally” have made a separate agreement 

b. Would parties “certainly” have included the term? (UCC)
vi. NOTE: fact-finder’s determination of credibility. 

vii. Integration/merger clause

1. Problem when it’s boilerplate and disparity of bargaining power

e. Misunderstanding

i. Contract is void if no meeting of the minds—RARE

1. different understandings of term

2. both parties are equal in fault or innocence (this is the key because it prevents application of the objective test—if not, use objective test/reasonable meaning of term)

3. no party had reason to know other person’s understanding (as opposed to no idea that other thought something else)

ii. Remedy

1. rescission/restitution

quantum valenbant under unjust enrichment 

V. The contract is not what the parties bargained for
a. Mistake

i. NO UCC
ii. Mutual mistake 

1. error of facts at time of K (not poor judgment/communication)

2. shared mistake—neither party aware of true facts

a. some courts would say that a mistake of law does not count—but some will allow because the state of the law is a fact, this is more modern

3. mistake relates to basic assumption of contract

4. mistake has a material effect

5. party looking for relief did not bear the risk of the mistake.

a. expressly allocated in contract, could also be implied

b. party aware at time of contract that party has limited knowledge (conscious ignorance—lack of due diligence)

c. General risk allocation: buyer (gambling against overpayment/glut), seller (gambling against underpayment/shortage)

d. May need experts to determine usage for risk allocation.

e. Ask who can insure against the risk

6. Remedy

a. Avoidance (rescission/restitution)—because must be material mistake so probably cannot sever/remake
b. remake (or give equitable remedy like share of benefits)

iii. Unilateral Mistake

1. Same as mutual BUT only one unaware of true facts, bidding/pricing error AND
2. Unconscionable to enforce OR 

3. other had reason to know of mistake (degree of negligence) OR 

4. other party caused mistake

b. Excuse

i. Impracticability

1. UCC 2-615

a. Not breach if SELLER’S PERFORMANCE impracticable due to issue that non occurrence was basic assumption of contract OR compliance in good faith with gov’t regulation UNLESS assumed greater obligation
b. Buyer may have cause of action thru common law or may not as UCC is silent
2. Elements
a. Impracticable (supervening event—extremely burdensome, not just change in market conditions)

b. No fault of party claiming relief (for instance good faith compliance with law)

c. Basic assumption (non-occurrence of events)

d. Materiality

e. Risk not allocated to party claiming relief (unless language or circumstances contrary)

i. expressly allocated in contract, or implied
ii. knew/should have known
iii. General risk allocation: buyer (gambling against overpayment/glut), seller (gambling against underpayment/shortage)

iv. May need to have experts to determine usage for risk allocation.

v. Ask who can insure against the risk

3. Remedy

a. Avoidance

b. defense to breach of contract

ii. Frustration of Purpose

1. NO UCC

2. Elements

a. frustration (supervening event—extremely burdensome, not just change in market conditions)

i. Need to establish purpose in order to establish frustration of it

ii. other party must know about/share the purpose (this goes to reliance interest of other party)

iii. contracts are made to make $, can’t get out of them if not lucrative

b. No fault of party claiming relief

c. Basic assumption (non-occurrence of events)

d. Materiality

e. Risk not allocated to party claiming relief (unless language or circumstances contrary)

i. expressly allocated in contract, could also be implied
ii. knew/should have known
iii. General risk allocation: buyer (gambling against overpayment/glut), seller (gambling against underpayment/shortage)

iv. May need to have experts to determine usage for risk allocation.

v. Ask who can insure against the risk

iii. Force majeure clause/Risk allocation

1. If items are listed in clause, could be restricting causes for relief (general term followed by specific terms modified by them).

2. Assumption that if a risk is reasonably foreseeable, parties are contracting in light of that risk and normal risk allocation applies—even with a force majeure clause.

3. Allocating certain risks may work against you because it’s assumed that if you did not allocate, contract should not be construed to mean allocation.

VI. Was there a breach?

a. Conditions = uncertain future events (rarely uncertain present events)
i. Types
1. Pure (no cause for breach if not satisfied) OR
2. Promissory (promise that’s also condition) AND
3. Express OR
a. contract says “condition*” or other language that says don’t have to proceed

b. generally requires strict compliance 

4. Implied/construed (perhaps by sequence of events, may be loss in insurance contract, doing quality work) AND
5. Precedent (comes before other’s performance) OR
6. Concurrent (at the same time as other’s performance, also called dependent promise)
ii. Contra proferentum, general equitable principle, when doubt, interpret against writer. 

iii. Breach of promissory condition/dependent promise

1. Other can terminate/sue

2. If promising party’s fault condition was not met, assume condition could have been satisfied for purposes of damages

iv. Breach of pure condition

1. Withhold further performance, contract ends

v. Default assumptions (w/o express term)
1. COD transaction (UCC and common law)

2. long performance first, instantaneous performance goes second

3. Series of performances, each construed promissory conditions precedent except the last one, which is a pure condition

4. “conditional on” means  looking forward, must happen for a future performance to occur “condition of” means looking backward, will happen after a prior performance

5. “Best efforts” is likely to be found where party has some ability to influence if condition will be fulfilled

vi. Conditions of Satisfaction (pure condition)
1. Tests

a. Not illusory

b. matters of taste = good faith 
c. matter of commercial utility = reasonableness
vii. Excuse of Conditions

1. waiver and estoppel

a. waiver is unilateral, voluntary giving up of a NON MATERIAL right. Can unwaive.

b. Estoppel isn’t deliberate, but conduct that induces reliance on your not exercising the right. 

i. Reliance, give notice, end reliance, un-estopellate. 

ii. If could not perform, no reliance

2. uncooperative conduct

a. construed condition that you will allow other to perform

b. If already started performance, may order reliance damages ($ spent in reliance on the contract plus lost profit)

3. unfair forfeiture

a. seldom used

b. unfair dealing/bad faith

c. laying in wait for condition to be unfulfilled

b. Breach

i. Analytical steps

1. Interpret contract to see what promise was (conditions language)

2. When was the promise due?

3. Did the performance match the promise?

4. If not, was the breach material or not?

5. If material/uncured, terminate/sue, if not, perform/damages

ii. Material/total breach
1. Factors, not elements
a. INTENT
b. deprivation of reasonably expected benefit 

c. how the victim can be compensated for shortfall

d. would breaching party suffer unfair forfeiture

e. is there a likelihood that breacher can cure breach

f. good faith and fair dealing (intent!)
2. Remedy: Terminate/expectation damages
a. look at market value to non-breaching party, not regular market (foundation hypo)

b. materially breaching party has no rights under contract, only right to value given under unjust enrichment, offset against non-breacher’s damages claim (not all courts allow)
iii. Substantial performance/partial breach

1. Did other party treat material as partial and allow performance?

2. Was time of the essence?

3. Would the bargain have been made if this was the deal?

4. Can it be broken into minicontracts?

5. Remedy: Damages only, contract still in place
a. don’t look at breacher’s gain, only victim’s loss

b. cost to repair/rectify

c. where unfair forfeiture, diminution in market value
d. offset
iv. Cure

1. If can cure without breaching, has right to cure
v. UCC 2-601 Perfect tender
1. Materiality/substantial performance does not matter

2. Can reject, accept, or accept commercial units and reject the rest

3. May be able to cure if time left

c. Repudiation 

i. Elements (UCC 2-160 and common law)

1. Statement that will not perform in MATERIAL breach OR

2. Voluntary, affirmative act that makes MATERIAL part of  performance impossible 

ii. Remedy

1. UCC 2-610/common law: wait commercially reasonable time (damages issue) 
2. Terminate/sue (risk of becoming repudiator if not material)

a. UCC 2-610, okay even if said would wait

iii. Prospective inability to perform

1. Suspend performance and ask for assurance (risk of becoming repudiator if not material or if ask for too much)

a. Repudiation if not adequate and not provided within reasonable time

b. UCC 2-610, must ask in a record, time to respond not more than 30 days

c. Asking for collateral or guarantees from others is going too far, more of a contract modification

iv. Retraction of Repudiation

1. as long as other party hasn’t accepted repudiation or acted in reliance on repudiation
VII. Remedies

a. Damages

i. Method: Contract? Breach? Damages?
ii. Expectation damages (common law)

1. loss to P, not savings to D
2. direct losses, get the of benefit of bargain

3. gross profit (price-cost) + reliance – payments + incident/cons

4. Method of calculation

a. Substitute transaction

b. Comparisons

c. Market value

i. Even if forgo sub, can look at market value less contract price, if contract to buy car for 100$, seller breaches, and car worth 150$, seller owes buyer $50
iii. Emotional distress (just like NIED with torts, old style)

1. purpose of the contract is to bring comfort/happiness or relieve emotional distress and 
2. foreseeable that breach could cause emotional harm
iv. Incidental damages

1. Admin costs incurred after the breach due to dealing with the breach, outside of other damages

2. Not available in restitution
v. Consequential costs (look at foreseeability/mitigation)

1. Possible lost profits (outside of contract profit), proof issues
vi. Reliance damages

1. Costs of performing on contract

vii. Restitution damages

1. Only the value of what you lost, only if UE (can’t get conseq/incidental)

viii. Partial performance damages

1. Reimbursement of amt spent so far at contract price (reliance interest)

2. Plus lost profits (contract price less expenses) DIRECT DAMAGES

ix. Lost volume seller

1. If supply exceeds demand, even sub cannot make whole
x. UCC remedies
1. For buyer

a. Cover (2-712) (sub trans) 
i. Cover - k

ii. Can also get incidental/consequential damages if can prove
b. Market-k (2-713) (if no sub)

i. if market (at time of delivery) is greater than k price, damages for difference.

c. Accepted goods (2-714)

i. diff in value between goods as promised (including condition of goods) and goods delivered. 

d. Specific performance

i. goods are unique so no adequate remedy at law 

2. For seller
a. Resale (2-706) (sub trans)

i. k – resale

ii. Can also get incidental/consequential damages if can prove
b. k-market (2-708) (no sub trans)

i. k-market (price at time of delivery)
ii. Includes lost volume where supply exceeds demand
c. accepted goods (if buyer took goods but not paid, sue for price) 

d. Price

i. where not suitable for resale, specially made, can get price.

3. Market value is what willing buyer would pay and willing seller would accept, assuming arms-length transaction.

b. Limits on damages

i. Proof: reasonable certainty of damages (P’s burden)

1. K

2. Terms

3. Breach

4. Loss (reasonable basis for determining)

5. Extent of loss (reasonable basis for determining)

a. Some courts will be more lenient on extent of loss if can prove loss

b. For new businesses can use prior business or prior owners of this business for track record to show lost profits, if don’t have these, have only business plan and feasibility study—but not if these are not good.

ii. Foreseeability

1. so obvious in normal course of events that RP would foresee them if they thought about it

2. if not obvious but gave specific info that would lead RP to understand that special damages would happen

iii. Mitigation of damages
1. Must take affirmative steps to mitigate damages (damages – amt by which damages should have been mitigated)

2. Must seek a reasonable alternative 
a. no second guessing

b. substantially similar

c. not humiliating, burdensome, or risky

3. Prove D did not look for sub, could have gotten sub, unreasonable not to look for sub
4. If you actually take the substitute, doesn’t matter if it was an inferior substitute, it still reduces your damages. Only counts if you refuse to take the substitute

c. Specific performance

i. Factors

1. Remedy at law inadequate
a. Transfer of real property (strong presumption)
b. Can damages be calculated without risk of over/under compensating?
c. Uniqueness is a factor but not dispositive

d. D is a turnip
2. Balance of equities
a. more benefit to you than harm to D

b. great burden on D (special, not just burden of performing)

c. almost never granted for personal service, involuntary servitude a
3. Public and third party interest (this is an equity thing too)

4. Court’s ability to supervise/enforce

ii. SP is an injunction, with ktm remedy available

1. Mandatory (do something, like transfer title)

2. Prohibitory (don’t do something, like work for someone else)
iii. UCC 2-716 (1), when goods are unique or in other proper circumstances 
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